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PREFACE TO THE TENTH EDITION 

The last edition of 'the book was exhausted by September, 1055, but 
inspite of heavy demand, another edition could not be attempted, as the 
proposed new Act was by that time on the legislative anvil. 

The Companies Act, 1956 received the President’s assent cm 18th. 
January, 1956 and came into force on 1st April, 1956. It is a stupendous 
piece of legislation comprising perhaps the largest number of sections 
of any Act in the statute took of India. Bristling with numerous 
controls, checks and counter-checks its look is rather formidable. I have 
tried my best to elucidate its new provisions by quotations from the 
Notes on Clauses in the Bill, the Joint Committee’s Report and the 
Company Law Committee’s Report. Where there is a departure, that 
also nas been pointed out in the notes. 

The present Act is an amalgam of 0 ) old provisions of the Act of 
1913, altered and/or added to here and there, Ui) new provisions in- 
troduced, as a result of the Cohen Committee’s Report, in the English 
Companies Act, 1948 and (iii) recommendations of the Company Law 
Committee altered and/or added to by the Joint Committee and 
Parliament. Comparative Tables Nos. I to IV, printed just after “Intro- 
duction,” will show the corresponding sections and regulations of the 
present Act. Act of 1913 and the English Act of 1948, and vice versa. 

As the previous Companies Act of 1913. as amended up to the end 
of 1955, has been separately printed as Appendix D, my Pakistani 
readers will, with the help of Tables Nos. Ill and IV, be able to get the 
English and Indian cases up-to-date under that Act. 

The Companies General Rules and Forms, Companies Regulations 
aud the Restricted Auditors’ Certificates (Tart ‘B’ States) Rules, all of 
1956, have been printed as Appendix B. References to these have been 
given under the relevant sections as well as in the relevant portions of 
the Introduction. 

A chart of “Relatives,” as defined^ijp s. 'fi jCitbe Act, has been 
printed as Appendix C. . 

In view of the thorough overhauling of the previous Act, the Intro- 
duction, Index, Table of Cases etc. had 'to be re-written. 

Other Appendices and Tables contain matters which will be useful, 
particularly to the business men who have to manage, or are connected 
with, companies. 

The cases, English and Indian, have been given up to July, 1956. 

The Companies Act, 1956, as published in the Gazette of India, as 
well as, separately by the Central Government, contain some obvious 
printing mistakes, which, wherever detected, have been noticed under 
the sections where they occur. There is, it appears, at least one M»con* 
sistency between a section of the Act and a regulation in Table A, to the 
First Schedule thereof. Sub-section (3) of sec. 196 provides ttat; 
any provision in tbe articles requiring the instrument of proxy to be 
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receive! ty the company more than 48 hours before the meeting shall 
be void. But regulation 61 of Table A requires that the instrument of 
proxy shall he deposited at the registered office of the company not less 
than 4!) hours before the time of holding the meeting. 

Particular attention of my readers is drawn to the “Contents of the 
Book, farts 1 and II” (printed immediately after the Prefaces) where they 
will find the list of different matters contained in the book and the pages 
on whkh they will be found. 

I mn grateful to Sri Sudhindra Kumar Palit, Advocate, Calcutta High 
Court, for the help he has voluntarily given me in the difficult task of 
preparing this edition. 

Plot 703A, Block “P,” ) 

New Alipur, Calcutta-33. t K. M. GHOSH, 

nth July, 1956. ) 



PREFACE TO THE" NINTH EDITION 

Since the last edition went to the press a number of Adaptation of, 
Laws Orders, passed in India and Pakistan, have made amendments in 
a large number of sections of the Indian Companies Act: Some very 
important decisions have also been passed by the different High Courts, 
Federal Courts and the Supreme Court of India on intricate questions 
of company law. All these have been incorporated in the present edition. 

Far reaching amendments have also been made in the (Indian) 
Banking Companies Act, 1949, the (Pakistan) Banking Companies (Con- 
trol) Act, 1948 and in the Rules and Forms framed under those Acts. 
These have also been incorporated. 

The Emblems and Names (Prevention of Improper Use) Act, 1950 
which prohibits the use of certain names and emblems by companies 
has been given in Appendix I. When the printing of the book has 
almost l>eeu finished, tnc Part B State (Laws) Act, 1051 was passed in 
India. Consequently the amendments made thereby in the' Companies 
Act could not be incorporated. But the provisions of that Act so far 
as they relate to the Companies Act have been printed in App. M, and 
the amendments to he made therein have been pointed out in the 
Corrigenda. 

The case law in the Companies Act, English, Indian and Pakistan, 
and that in the Societies Registration Act, i860 and the Banking Com- 
panies A< t, 1949 have been brought up to date, and the book has again 
been thoroughly revised. 

As regards the proposed revision in India of the Companies Act, the 
Committee appointed by the Central Government have been, for some 
time, taking statements of and examining persons representing various 
commercial and other interests in different trade-centres of Inala. It is 
not known when the Committee will be able to submit their recom- 
mendations. 

In view of the extremely wide terms of reference to the Committee, 
the highly controversial nature of the proposals so far made, the necessity 
of a comprehensive consolidating Act, the coming general election and 
other pre-occupations of the Government and the number of controver- 
sial hills on other important subjects pending in Parliament for years 
together, it may however be fairly surmised that some years will elapse 
before a revised Companies Act can lie placed on the statute-book. 

Particular attention of the readers is again drawn to the Contents 
of the Book (printed immediately after the Prefaces), and there they 
will find alt additional matters given in the book and die pages on which 
they will be found. . . 

Sri Khadyot Kumar Ghosh, B.Sc., L,L.B„ has taken the trouble of 
preparing the Index as well as the Table of Cases. For this my thanks 
arc due to him. 



Bar Association, 
High Court, Calcutta. 
15th May, 1951. 


K. M. GHOSH. 



PREFACE TO THE THIRD EDITION 


The second edition of the book was published in March, 1934, and 
by September, 1936 it was exhausted. The New Companies (Amend- 
ment) Act, I936 received the assent of the Governor General on 37th 
October, 1936. From October, 1936 when the new Act was passed, to 
15th January, 1937 when it came into force, there was demand for the 
book as there was a last time rush for new floatations of companies with 
a view to escape from of the stringent provisions of the New Act. This 
temporary demand could not be met as the book was out of print. 

The new amending Act was published in the Gazette of India on 
7th November, 1936, but only a limited number of copies having been 
printed the Gazettee was not available to non-subscribers. The Govern- 
ment publication of the amending Act was not out till 17th of December 
last. It is no easy task for any one single press to print a closely printed 
book of more than 1300 pages within this short time. This is my 
explanation for not being able to bring out the book earlier. 

In this edition the provisions of the Companies (Amendment) Act 
(XXII of 1936) have been incorporated and shown in italics. Those 
provisions of the Act of 1913 which have been replaced by the said 
amending Act have also been given in different types. 


In view of the large number of new provisions and amendments 
introduced by the Companies (Amendment) Act, 1936, the Introduction 
has had to be rewritten. In this all the salient provisions of the Act 
(including the new ones) have been given in a connected form. 'Flu 
main object of this Introduction is that business men who have to 
promote, incorporate and manage companies, and laymen who have 
connections or dealings with companies may have all possible assistance 
in having ready at their hands the provisions of the Act (new and old), 
the commentaries thereon with case law and all the forms thai may be 
required by them. The reference to pages where all these are to be 
found have been given in the Introduction. In a word, I have 
endeavoured to make the lx>ok self-contained, so that it may meet all 
the ordinary requirements of the profession as well as of the lay public. 
How .far I have been successful in this, it is for readers to judge. 

Bar Association, 

High Court, Calcutta. 

20th March, 1937. 


K. M. GHOSH. 



PREFACE TO THE FIRST EDITION 

The Indian Companies Act (VII of 1913) is almost a verbatim 
reproduction of the English Companies (Consolidation) Act of . 1008.. 
Although some minor amendments were made in the English Act, 
principally by the Act of 1913 and 1917, the real changes were intro* 
duced by the Companies Act, igs8 (18 & 19 Geo. 5. c. 45). This Act 
contained 118 sections with many amendments in the Schedules. It 
made so many alterations that consolidation became necessary. $0 the 
Companies Act, lgsg (ig fc to Geo. 5, c. >3) was passed which consoli- 
dated all the Acts from igo8 to ig«8. It came into operation on the 
1st November, tgsg. 

As a result of this new Act, the Indian Act will, no doubt, be over- 
hauled ; but when the Government will be in a position to undertake this 
onerous task is a matter of speculation. In this connection it should be 
borne in mind that in normal times it took the Government about five 
years to reproduce the provisions of the English Act of igo8 in the 
present Indian Act. This time the public will not be satisfied with such 
reproduction of an English statute and a considerable body, of opinion 
has already grown against this course 

From the two tables of corresponding sections the reader will see at 
a glance that out of 385 sections (as against sg6 of the Act of 1908) 94 
sections are altogether new, and amendments have been made in 135 
other sections. All these new provisions will have to be considered in 
the light of public opinion which is yet to be elicited and further pro- 
visions for the protection of the investing public will have to be made 
in view of the peculiar conditions prevailing .in this country. At pre- 
sent the hands of the Government of India are full on account of the 
pending question of Reform and disturbed political conditions. The 
consideration of such an important and contentious measure will require 
a calmer atmosphere. 

Soon after the passing of the present Act of 1913 the Calcutta High 
Court, as all other High Courts, made Rules under s. *46. These Rules 
were published in the Gazette of India on 15th February, 1930. These 
have been printed as Appendix G. 

Although there is a number of books on the Indian company law in 
the field, so far as real annotated editions on the lines of Lord Justice 
Buckley’s Companies Act are concerned, there are not too many of them. 
Moreover a considerable number of important decisions have been passed 
on this subject by the highest Courts in England and India during the 
last few years. So there is perhaps some scope for a work like this in 
which I have endeavoured to collect almost all important decisions, 
reported up to date, under the appropriate sections, the English cases 
naturally far outnumbering those of all the High Courts in India put 
together. I have tried, wherever possible, to explain the more important 
principles of company law by giving ample quotations front the judg- 
ments of eminent English and Indian Judges. 

Special attention has been paid to the elucidation of those matters 
which a layman is likely to feel difficulty in understanding when he is 
engaged in promoting, floating and managing limited liability concerns, 
as for instance : --the nature, scope, powers and limitations of public 
and private companies ; acts ultra vires of companies and directors ; 
powers, duties, rights and liabilities of directors and managers, and how 
far their acts bind the company ; the duties and liabilities of auditors ; 
jurisdiction of Courts and the doctrine of internal or what Lord Hather 4 
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ley called “indoor" management ; debentures, ordinary and perpetual ; 
fixed at^; floating charges; conversion of private companies into public 
companies and vice versa ; meanings of share capital and fixed and 
circulating capital ; distinction between share and stock ; classes of shares, 
e.g., preference, ordinary, deferred, pre-preference and founder’s shares; 
cumulative and non-cumulative dividends ; nature of shares and the 
mode of their transfer ; transfer in blank and priority of titles ; rectifi- 
cation of the register of members before and after winding up; reorgani- 
sation, reconstruction and amalgamation of companies and their effects 
on different classes of shareholders; extraordinary and special resolu- 
tions; voting, poll, minutes, and chairman’s rights and duties regarding 
general meetings and board meeting ; contracts, bill of exchange Sec. 
and liabilities of companies thereon, as well as the personal liabi- 
lities of the directors and managers ; the meaning of "promoter'’ 
and his liabilities,; what constitutes a prospectus and the duties 
and liabilities of the directors and promoters in connection there- 
with : authority coupled with interest ; underwriting, allotment, call and 
forfeiture of shares ; different kinds of winding up and their incidence ; 
contributories, past and present ; their respective liabilities and the right 
of set off : duties and liabilities of official and voluntary liquidators ; 
effect of a compulsory winding up order and stay of suits and proceed- 
ings against the company; application of the bankruptcy rules in 
winding Up ; public and private examination of directors and officers ; 
fraudulent preference ; preferential payments and prerogative rights of 
the Crown in the winding up; bom vaiantia : misfeasance of pro- 
moters, directors, officers, liquidators and auditors ; defunct companies ; 
fee. Although these and many such matters are fairly well known to the 
members of the legal profession, they arc not so 'dear to business men 
who really conduct the affairs of limited companies. Therefore I have 
tried to explain them at some length by reference to as many decided 
cases as possible. 

In annotating Table A of the Act notes on those points only have 
been given which have not been previously dealt with under the appro- 
priate sections to which references have been given. I have tried to 
avoid repetition by giving cross-references tinder various sections of the 
Act and articles of Table A. 

Rules and notifications made under the Act by the Governor- 
General in Council and corrected up to date have been given in 
Appendix A. For the convenience of secretaries and managers of com- 
panies three tables have been compiled and printed as Appendices 
B, C and D. 

In writing any commentary on the Indian Companies Act one must 
draw largely upon the various standard works on the English company 
law. In this respect I am greatly indebted to Lord Justice (Lord 
Wrenbtiry) Buckley’s Companies Act, 13th cd. (19*4); Sir Francti 
Gore-Brown’s Joint-Stock Companies, 36th cd. (1935) ; Palmer’s Com- 
pany Precedents, isth ed. (19*3) and his Company Law, 13th ed, (1939); 
Halsbury’s Laws of England vol. V (Company) ; Mr. Justice Buckland’s 
Indian Companies Act, 3rd ed. (19*3) ; Stiebel’s Company Law and 
Precedents, 3rd cd. (19*9) ; Topham’s Company Law, r,th ed. ; Haydon’s 
Secretary's Manual; and Crews’s Public and- Company Meetings. 

Bar vVssodiafion* ) 

High Coutt, Calcutta. t K. M. GHOSH,, 

94th Mafch, 193O. ) 
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ADDENDA 


pact 

Pate 122 * After the note-heading "Central Government" insert 
the folding: — 


“2$ 5 B. Regulations nod forms For the Regulations and 
Forms prescribed by the Central Government under sub-M. (»), (#), (3), 
(5) aocP ( 8 ) of this section, see the Companies Regulations, 1956 printed 
as Apppndix B (towards its end). 



Before N. 348 insert the following: — 


A* Fan As to the form of declaration of compliance 
with the requirements of the Act on application and registration of a 
company, pursuant to sub-s, (a) of this section, see Form No. 1 in 
Appendix B.” 

<ki 

■ '*#■ 236. Before N. 45s insert the following: — 

“251 A. Forms: — For the form erf return of allotment under sub 
s. (i) of this section, see Form No. s, and for the form of particulars of 
contraci relating to shares under subs, (a), see Form No. 3 in Appendix 
B. 

Copies of contract required to be filed with the Registrar under 
cl. (b) of sub-s. (1) of this section must be verified by an affidavit of a res- 
ponsible officer of the company stating that they are true copies— see 
Rule 5 in Appendix B (towards the beginning).” 


Page 245 . Before N. 476 insert the following: — 

“Form : — For the form of statement of the amount or rate per 
cent, of the commission, see Form No. 4 in Appendix B.” 


Page 293 . Before N. 545 insert the following: — 

“544 A. Form : — For the form of notice of consolidation etc. of 
shares pursuant to this section, see Form No. 5 in Appendix B.” 

Page 294 . Before s. 98 insert the following: — 

“Forma : — For the form of notice of increase of share capital 
under tills section, see Form No. 6,- and or the form of notice of increase 
in number of members, see Form No. 7 in Appendix B.” 


n 

*° •• .3 «>* «be previotu Act t— the 
words Of the Proviso did not expressly exclude the jurisdiction of the 
High i&utt fo mii^pany matters, and hence, inspite of the issuing of a 
Notification by the 1 Rajsthan Government under this Proviso, the Raj- 
• sthan High Court' did not lose its jurisdiction -in company matters— 2 * 
rt General Assurance Society (1956) Raj; 6t, As tie me effect of. the 
above Notification, see this case. '/? 



-'ft. Add t» tike tut pm'ot- V. •$Pdfc~.Tke tom'" 
'fact dtoe -die appointment of the managing agent and- the tem* ‘ * 
.totot)iom thereof andof hit remuneration were mentioned^, the'oi 
d the company would not male those provisions a condition. Taupe 
ate* merdy details concerning the management of the company which 
i» entitled to regulate those details without going to the Courifor its jtanc- 
tion and without recourse to a special resolution as contemplated in the 
next section -*~Chandulal if Co. v. Natwarlal {1956) B. 157, 

, ■ s. 06 , pm , 125 . After first para add It » weil «tabltdwsd 
that the articles do’ riot constitute s cbatract betwcen the company 
and third persons .and the latter- will be precluded from relying onthe 
articles as the basis of their claims, and must, prove special contract. 
Hence it is not Open to the policy-holders of an insurants company to 
take advantage of anything contained in the articles as giving them any 
beneficial interest or other, claims, nor is it open to. them to contend that 
the company is in the position of a trustee so far as the fund is concerned 
—Domsmmi y. United India. Life Asset. Co. ,(1956) M. *16, ,{1956) 1 
MX.}. 344. (h» 56 ) M.W.N. 95 - ' V 

8, 26 , Page 127. 229 A. Construction of articles t— The 
general presumption is that the parties have expressed every material 
term which they intended should govern their agreement, whether oral 
or in writing. But it is well recognized that there may be cases where 
obviously some term must be implied if the intention of the parties is 
not to be defeated, some term or which it may be predicated that 'it 
goes without saying’, some term not expressed but necessary to give to 
the transaction such business efficacy as the parties must have intended” 
—Someth Chandra v. Jivanlal (1950) B. 190. 

"This does not mean that the Court can embank on a reconstruc- 
tion of the agreement on equitable principles, or on a view of what 
the parties should, in the opinion of the Court, reasonably have con- 
templated. The implication must arise immediately to give effect to 
the intention erf the parties"— ibid. 

In construing articles the Court may talee into account all the 
relevant articles together with the bye-laws. If the words used are 
ambiguous, an attempt should be made to adopt such a construction as 
would avoid a conflict between the articles and the bye-laws — Shiv Onkar 
v.Bansidhar (1956) B. 459, (1056) Bom. 100. Bye-laws are, however, 
subordinate to the articles — ibid. If there is a rule or a bye-law speci- 
fically providing for the hearing of a dispute by a fluctuating body of 
arbitrators, the plea that the same arbitrators have not heard the dis- 
pute wOiild not invalidate theaward— ibid. 

, An article provided that it would be obligatory on every member 
with, regard to. ill claims and disputes between him and other members ■ 
to settle them first by arbitration, It was held that a dispute as to the 
existence: of the transaction or dealing itself was not covered by the 
articles and there was no Obligation upon any member ' to refer such 
dispute to. athebration— 

, 3^,:’f!ito4i3X After second ear* ofN. 243 add. 

'fatotftoeo; -'Gto^itor^— The poU<$yfcold«s «f art insurance company 

tow**' Mo *: jwfat 
ptaBtyhoftom* trust-fund, timtilie* 
ternss « tijte : o^gblil:/ trust-deed could not be altered 'without their Can- 



•■as? s* ^ c °- ^ **■ JA ** 

. ®* 5 %P»ge 182 (top). After first para add : —Where the circular 
neither Involved an offer for purchase of shares, nor invited 
subscription for shares, the circular issued was held not to he a pros- 
pectus within the meaning of that term in the definition of a prospec- 
tus [»■ * (fi6)}— Govt. Stork drr. Investment Co. v. Christopher (1956)1 
A.E.R. 4<yp, 

.. 18< h 3 4Z ■" * ~ 34 ? A. Sub-s. (3)“ Form of app- 

lication for shares” : —The reference m sub-s. (3) to a form of appli- 
cation for shares bears no wider meaning than in the defini- 
tion of 'prospectus” contained under s. a (36)— ibid. In this case 
the document described as “form of acceptance and transfer” was held 
not to be an application for shares within the section, but was the com- 
munication of an offer to exchange shares, 

S. 125 , Page 351 . After the last word of N. 645 add : — But 

m these later cases the Madras High Court has fallen in line 
with the above mentioned view of the Bombay High Court in case 
note (tfly-Ramamurti, O. L. v. Indian Bank (1956) M. **4; Rama- 
nathan v, Dtngari Ltd. (1956) 1 M.L.J. 3*8. 


S. 36, Page 144. After first para add ; — The articles would con- 
stitute a general contract containing an arbitration clause, and all 
such Contracts would attract the provisions of the latter. The position 
m respect of oral contracts, made between one .member and another 
would not be materially different from the position of contracts which 
are made expressly subject to the articles — Shiv Onkar v. Bansidhar 
(1956) B. 459, (1956) Bom. 100. 


S. 36, Page 144 (bottom). In case note (64) add : — Shiv Onkar 
v. Bansidhar (1956) B. 459, (1956) Bom. 100. 


S. 205, Page 479. Just before N. 888 add— 887 B. Divi- 
dend-meaning The ordinary meaning of dividend is the receipt 
by the shareholder of parts of profits of the company. The 
formalities and technicalities attached to the declaration of a dividend 
cannot detract from this ordinary meaning — Kantilal Manilal v. Comr. 
of Income-tax (1956) B. 381. Dividend need not be declared in 
-it may be in specie — ibid. 


8. 397, Page 731. After first pars of N. 1175 A add This 
section is intended to confer alternative power on the Court to 
suitable orders without winding up the company, where the facts justify 
the passing of a winding up order, but it would unfairly and materially 
prejudice the interests of the company or any part of its members— 
(1956) Andhra L. T. *07 (1956) Andhra W. R. 1*3. 

& 398, Fbge733. After N. 1177 A add : -Where in a petition 
' * was complained that there was mismanagement , of the company 
Whkh ©nded iu £rave defalcation and which also threatened the com- 
pany with nun, it was held that the Court was entitled to interfere 
under the corresponduig 8. I53C of the previous Act-^fi) Andhra 
T. *07, (1956) Ancfftta W. R, 1*3. ” 



PART XI. 

8, 426 % Wage 5. After second para add The right which a 
liquidator has against a contributory, being statutory and mat 
contractual, there is no cause of action which Survives to the liquidator 
where a company went into liquidation after the filing of a second 
appeal against a contributory, during its pendency the liquidator can* 
not be brought on the record as the representative of the erstwhile com* 
pany — Krishna v. Sethu (1956) 1 M.L.J. 486, (1956) M.W.N. a 86, fig 
M.L.W. *94. 

8. 433, Page 30* After last pan add The words “just and 
equitable" not being ejusdem generis with els. (a) to (f), whether 
mismanagement of the directors is a ground for winding up 
order under d. (f) of this section becomes a question to be decided ou 
the facts of each case. Where nothing more is established than that 
(he directors have misappropriated the funds of the company, an order 
for winding up would not be just and equitable, because, if it is a sound 
concern, such an order must operate harshly on the rights of the share* 
holders. But if. in addition to this circumstances exist which render 
it desirable in the interests of the shareholders that the company should 
be wound up, there is nothing in cl. (f) which bars the jurisdiction of 
the Court to make such an order — Rajahmundry Electric Supply Co. v. 
Nageshwara (1956) S.C. *13. 

8. 439, Page 47. After N. 1297 add The trustee in ban- 
kruptcy of a shareholder is not entitled to present a petition for 
compulsory winding up of the company, because s. 431 begins to operate 
only after a winding-up has begun — H. L. Botton Engineering Co. 
(1956) 1 A.E.R. 799. 

S* 512, Page 216. At the end of N. 1746 add tl»*se new 

para* : — By virtue of cl. (b) of sub-s. (1) of this section the liquidator 
in a voluntary winding up does not require the sanction of 
the Court before instituting a suit in the name and on behalf of the 
company — L. Gupta v. Vishnu Bahurao (1956) N. *04. Where the 
plaintiff is described in the plaint of such a suit as “Shri V. B. S. 

Liquidator for and on behalf of Co. Ltd. (in voluntary 

liquidation),” the description was held to be in accord with the 
statute — ibid. 

Under s. 4*9 the liability of a contributory is created a debt pay- 
able at the time specified in the calls made on hint by the liquidator. 
A suit for recovery of this debt is governed b> Art. 1*0, Limitation 
Act, and limitation runs from the time specified for pa>ment of the 
calls made by the liquidator —ibid. A part of the cause of action of 
such a suit arises when the event occurs, and at a place where the 
winding up of the company and the appointment of the liquidator are 
decided upon and a Court at that place will therefore have jurisdic- 
tion to entertain the suit -^-ibid. 

The liquidator can, under d. (d) of sub-s. (1) exercise the power 
of making calls without reference to the Court — ibid. 

8. 529, Riga 249. Ju*t before N. 1829 add : —Property held 
by an insolvent company in a fiduciary capacity is treated as 
property held in trust for the purposes of the insolvency laws, and 



property Weld for a specific purpose of the insolvency! 
; held? for a specific purpose is treated as ctathea.J 
el Wist s|l»ject to the satne prind]ttes as mat p—" 24 - 
varti, C.J* in Ganesh Export and Import Co. v. 

C. iBS, j$ C.W.N. 891. 



The tfest as to whether there is a loan or a trust in the case of a 
deposit of a sum for a specific purpose is this: where money is paid 
merely on' condition- of repayment and payment of interest till then, 
there is only a loan ; but where the main condition of the deposit 
shows that the corpus of the fund is being handed over in confidence 
to be held for the benefit of some person or object, the peSdh&on for 
payment of interest is only a provision for increase or improvement 
of the fund, and there is no loan, but a trust — ibid. < 


Table A, re*. 76 (1), Page 473. Jnet after N. 2253 add The 

chairman of a company who is also its treasurer and in whom the 
administration of the company is vested under its articles cannot escape 
liability by pleading that he entrusted the entire management to 
another person and therefore he is not responsible for the extensive acts 
of misappropriation committed by the vice-chairman — (1956) Andhra 
L. T. *07, (1956) Andhra W.R. 133. 


CORRIGENDA 

At the top of pages 17, 19, si, 33, 35, 37, *9, 31, 33, 35, 37, 39, 
41, 43, 45, 47, 49, 51, 53, 55, 57, 59, 61, 63, 65, 67, 69 and 71 of Part I, 
after the words “Companies Act” for the figures "1955" read "1956". 

Appendix G. Capital Issues (Application for Content) Rules 
1954. Schedule. Notice. In para 7 alter the words “State the extent 
of the”, insert “interest of the 1 ', and for “of the company” read “in the 
company”. 



INTRODUCTION. 

Pnttmiimy. 

I* The history of legislation regarding companies, as opposed to mere 
partnerships, has been shortly delineated fit the beginning of this bool, 
namely, Notes 1 to 8. The previous Act, that is, Act VII of 1913 was . 
based on, and was almost a verbatim reproduction of, the ErtglistGonv- 
panies Act of. 1908. In 19*9 this English Act was thoroughly overhauled. 
This, as well as a growing demand which became more and more in- 
sistent since the passing of the English Act of 1919, for nuking more 
stringent provisions regarding the powers, duties and responsibilities erf 
promoters, directors and managing agents, resulted in the passing in 
India of the Companies (Amendment) Act of 1936. 

The Companies ( Amendment ) Act, 1936. 

i. This amending Act, namely, the Act No. XXII of 1936 did not 
take the form of a consolidating Act, and did not therefore alter the 
arrangement of the sections of the Act of 1913, but introdifced provi- 
sions most of which were verbatim copies of the new provisions of the 
English Act of 1929, although there were certain provisions and amend- 
ments for the purpose of dealing with problems peculiar to this country. 
Some special provisions relating to banking companies were also matte 
taking into consideration the recommendations of the Central Banking 
Enquiry Committee. These latter provisions were however taken out 
of the Act by the Banking Companies Act X of 1949. 

Subsequent Amendments. 

3 . Thereafter the following further amendments were made in Act 
VII of 1913 : — Act XX of 1937 amending s. 93 and repealing sub-s. (1C) 
of that section ; the Government of India (Adaptation of Indian Laws) 
Order. 1937 amending ss. 6, 7, 8, 11, 87C, 109, *3*, >45 and a86, and 
inserting d. (17) in s. a, and the new ss. *A, 4*A, and S89A ; Act II of 
1938 amending ss. 17, 34, 86D, 861 , 87D, 10a, 130, 134, 153A, 837, a77, 
877D, S77E, a77F, 8771, 877M, 884, regulations 56, 77, 106, 109, 116 of 
Table A, Form I in the Second Schedule and Form F in the 
Third Schedule; Act XXXIV of 1939 amending ss. 83, 107 and 
807; Act XXXII of 1940 amending ss. 15s and so8C ; Act 
XXXVI of 1940 inserting the new s. 844B ; Act XXVI of 1941 amending 
ss. 104 and a8aB ; Act XVII of 194* omitting s. 54 and amending s. 153 ; 
Act XXI of 194a amending s. 877F ; Act XXX of 1943 amending ss. 13a 
and 151, reg. 107 of Table A and Form F in the Third Schedule; Act 
JV of 1944 inserting the new s. S77HH, substituting die new s. 8771 for 
s. 8771 and amending s. S77L both introduced by the amending Act 
XXII of 19*6 ; Act IV of 1945 adding sub-s. (6) to s. aStrB ; Act VI of 
1945 amending ss. 131A and 151 ; Act XIII erf 1946. adding proviso to 
sub-s. (a) of s. a8aB ; and the India (Adaptation of Existing Indian Laws) 
order 1947, making amendments in various sections of the Act Th*i»r 
after verbal alterations %ere made in a large number of sectums by the 
Indian Independence (Adaptation of Central Acts and Ordinances^ 
Order, 1948 and by the Adaptation of laws Order, 195OJ 
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A ft 1951 farther important amendments wen; mfaU/Qk Qm? 
ponies Af, 1919 by introducing the following new #§» % Att 131 
of 1951, fiamely - 


& 

number 
S 



putting restrictions on the appointment, reappointment and 
directors, their remuneration, etc. . ^ 

putting restrictions on extension of the term of office of 
Its, 

putting restrictions on change in i he constitution of a, 
agent. 

a. » yv C, putting restrictions on amendment of articles or agreement 
relating to the appointment or remuneration of managing agents, etc. 

S. ingC, giving power to the Court to act when a company acts in 
a prejudicial manner or oppresses any part of its members. 

S. ijggD, stating the effect of termination of m a n aging agency 
etc, 

JSS. 155C and 153D were enacted to provide alternative remedy to 
winding ip in cases of mismanagement or oppression]. 

$. inB giving power to the Central Government to appoint ad- 
visory commission and to make rules in respect of certain matters. 

By the same Act LII of 1951 a proviso was inserted in s. 87B after 
d. (c) thereof making a transfer of office by the managing agent subject 
to the approval of the Central Government. 

lastly by Act LI of 195s sub-s. U) was inserted in s. 91B giving 
power to the Central Government to direct by notification in the Official 
Gazette that s. 91 B shall not apply to a public company or shall apply 
thereto subject to such exceptions, modifications or conditions as may 
he specified in the notification. 

See para 5 post. 


Companies whose registered offices were In Burma and Aden. 

5 . Since the separation of Burma, Aden and Pakistan from India com- 
panies whose registered offices were immediately before; the date of 
separation at those places are deemed to be companies registered and 
incorporated outside and as such will not be induaed in the expressions 
“company,” “existing company," “public company” and “private com- 
pany' 4 . See sub-s. (s) (a) of s. 3. A company the registered office whereof 
is in the State of Jammu and Kashmir and which immediately before 
*6th January, 1950 was a company as defined in s. 3 (1) (i) will also be 
deemed to have been formed and registered outside India and will not 
be induded in the expressions "company” etc. mentioned above 

r»- s (*) (b)]. 


Illegal Associations. 

No company, association or partnership, consisting of more than 
ten persons in the case of a banking business, and of more than twenty 
persons in the case of any other business, the object of which is the 
acquisition of gain, can be legally formed unless it is registered under 
the present Act* or is formed in pursuance some other Indian law. $0 
partnerships consisting of more than the aforesaid numbers of persons, 
unless So registered, will be illegal assodations with all their consequent 
risks and disabilities (see s. 11 and notes thereto). Sub-s, (5) of s, n 
says that this section shall not apply to a joint family as sum carrying 
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will be punishable with fine which may extend to Ra. moo. 

Sub*. (4) aays that every member of 
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business wui be 
business. 


personally liable for 


such an association carrying on 
all liabilities incurred m such 


Companies Autborfaced to be Incorporated. 

7 . Companies authorized to be incorporated under the Act maybe, 
(a) companies limited by shares — these must halve share capitals divided 
into shares of a fixed amount, (6) companies limited by guarantee— 
these may be with or without share capital and (c) unlimited companies 
(see ss. is and 13). These companies may be either public companies or 
private companies. See s. 1* (1) For the definition of a public com. 
pany see $.3 (1) (iv) and for the definition of a private company see 
s 3 (1) (iii). 

8 . Companies mentioned in s. 565 (1) (a) and (b) may be registered 
under the Act in accordance with the provisions of Part IX even if the 
sole object of such registration be that the companies may be wound up. 

9 . An unregistered company as defined in s. 58a including any part- 
nership, association or company consisting of more than seven members 
may also be wound up as provided in part X of the present Act. 


Formation of Companies. 

10 * Any 7 or more persons or where the company to be formed is 
a private company any s or more [not exceeding 50 see s. 8(0 m 
persons, associated for any lawful purpose may, by subscribing their 
names to a memorandum of association form an incorporated company 
with or without limited liability [s. ta (1)]. 

11. The companies authorized to be incorporated, (as distinguished 
from registered) under the Act must state in the memorandum of asso- 
ciation, (1) the name of the company, with “Limited" as the last word in 
the case of a public limited company and with “Private Limited" as the 
last words in the case of a private limited company, (it) the objects of 
the company, and except in the case of "trading corporations” [for de- 
finition see cl. (49) of s, a], the State or States to whose territories they 
extend. If the company has a share capital (which is obligatory 
in the case of a company limited by shares) the memorandum must state 
the amount of share capital with which the company is proposed to be 
registered, and the division thereof into shares of a fixed amount Each 
subscriber must write opposite to his name the number of shares he 
takes, but he cannot take lots than one share. See s. 1$. 

12. In the case of g company limited by shams or a company limited 
by guarantee the memorandum mall also state that the liability of the 
members is limited. See sub-s. (a) of s. 13. 

13 . In the case of a company limited by guarantee the memonndwa 
must comply with the provision of sub-s. (3) of s. 13. | 
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the. case of an unlimited company the memorandum 
comply $rith the provisions trf sub*. (4) of s. 13. 

If. | Any company registered as a limited company or: ah unlimited 
ipompan^v under this Act or any previous companies law iftay register or 
reregister under the present Ad, as an unlimited company or a Ig&ited 
company, respectively. See s. 3*. 

16 * As to the companies authorized to be registered under the present 
Act and the provisions therefor see Part IX of the Act. 


Objects of a Company* 

17 . The question whether a company should be incorporated as a 
company limited by shares, or a company limited by guarantee or an 
unlimited company generally depends upon the object for which it is 
going to be formed. If the object is to promote commerce, art, science, 
religion, charity or any other useful object and not to pay any dividend 
to its members, it may be formed as a limited company under s. *5 of 
the Act. On registration such a company will enjoy all the privileges 
of limited companies and be subject to all their obligations except 
those of using the word “Limited” as a part of its name, of publishing 
its name and of tiling a list of members with the Registrar of Companies, 
if the Central Government so directs and to the extent specified in the 
direction. Such companies are usually registered as companies limited 
by guarantee. For detailed provisions see s. 25. As to the fees to be 
paid for registration of such a company under $. *5 see Part II of 
Schedule X. 

As observed in Palmer’s Company Law [13th ed., p. 404] "Com- 
panies with unlimited liability are rarely formed now. While limited 
companies have been increasing by leaps and bounds/ unlimited com- 
panies have dwindled nearly to zero.” 

18 . Where the object of a company, association or partnership or 
any individual member thereof is to carry on business for the acquisition 
of gain, it must be registered under the present Act or some other 
Indian law, if it consists of more than ten persons in the case of a 
banking business and more than twenty persons in any other case. 
Otherwise it will be an illegal association with all its risks and disad- 
vantages (see s. 11 and notes thereto). 

19 . Generally speaking a limited company is formed for the follow- 
ing purposes : — (1) to carry on a contemplated new business or “a number 
of new businesses; (s) to acquire an existing business; (3) to convert 
business owned by individuals or a firm into limited company ; (4) to 
form a syndicate for the purpose of working a patent, option or con- 
cession or developing an infant industry and then to sell it at a profit 
to a new company promoted by the syndicate or to any other company. 

Formation of Companies Limited by Share*. 

20 . So that a company may be launched, some person or persons 
must conceive the idea, give it a practical shape, and take steps to get 
it registered and try to secure the necessary share capital. The person or 
persons who do mis are called promoters of the company. Fpr the 
meaning trf the term “promoter” and his duties, obligations and liabi- 
lities see 9. 6* (6) (a) and notes to that section. 
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” 21. 3 Cf the idea » to acquire end carry On an existingtnismess, the 
promoters should think dot in consuitationwith the vendors theftdlow 
mg details and settle them in writing : the amount of money lor 

which the vendors are willing to sell the businesswith its goodwill, ' plant, 
machinery and all movable and immovable property ip co nnection ‘ 
with the business, (a) the amount required to set it agoing and to meet 
the working expenses; (3) the amount necessary fear carrying out urgent 
improvements; (4) the authorized share capital with Which the company 
is to be registered; and (5) the amount of the probable preliminary 
expenses (as to what are preliminary expenses see N. 356, under s. 56). 

Name of a Company. 

22 . When all these have been satisfactorily settled a suitable name, 
under which the company is to be registered, should be selected. Where 
the goodwill of the business to be acquired is of any value, the name 
in vmich it is carried on may be retained with the addition of some 
other suitable words and “Limited” as the last word. 

23 . Where it is necessary to give a new name to the company the 
provisions of s. so should be complied with (see notes to s. so). After 
selecting a name it is better to secure the approval of the Registrar of 
Companies before the printing of the memorandum of association Sec. 
so that it may not clash with that of a company in existence. For a 
name which is identical with, or too nearly resembles the name of an 
existing company may be deemed undesirable; and a company will 
not be allowed to be registered by a name which, in the opinion of 
the Central Government, is undesirable (s. so). As to the procedure 
for rectification of an undesirable name, see s. as, and as to the effect 
of such a change of name, see s. S3. 

Agreement with Vendors. 

24 . Now it is time to enter into an agreement with the vendors 
for acquiring the business. Before incorporation of the company this is 
usually done by the promoters on behalr of the company. Stum a con- 
tract is valid and specific performance thereof may be enforced against 
the company, provided that the company has adopted the Contract 
and that the object clauses of the memorandum of association 
warrant it [see s. S7, d. (e) of the Specific Relief Act (I of 1877)]. For 
form of such an agreement see Form 1 and for form of adoption thereof 
see Form s in App. E. 

An agreement to sell a business may also be made with the com- 
pany after its incorporation (see Form 3 in App. E). 

25 . It should be remembered, however, that whether the agreement 
is made before or after the incorporation, it is provisional only and 
not binding on the company until it gets from the Registrar the certifi- 
cate for commencement of business [see s. 149, sub-s. (4)]. 

As to the agreement to issue fully paid snares to vendors see Form 
8 in App. E. 

Memorandum of Association. 

. 26 . The -memorandum of association must be printed, divided Into 
paragraphs numbered consecutively and signed by each subscriber (who 
must acid his address, description and occupation, if any) in the 
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pretencetif at least one attesting witness who is to attest the signature 
and who shall likewise add his address, etc. The signature of a subscriber 
cannot be attested by another subscriber. See s. , i§ and notes. 

27 * *or the contents of the memorandum of association of a company 
see s. 13 and for Forms see s. 14 and Tables fi, C, D and £ in Schedule 
L For the specimen of a complete memorandum with all necessary 
object clauses in the case of a company formed to purchase an existing 
business as a going concern see Form g in App. E, for that of a company 
intended to do general business see Form 10 in App. £ and for that of 
a manufacturing company, see Form 11 in App. £. 

it 

(1) Name in the memorandum. 

\ 

28 . .The memorandum should contain the name of the company 
with "Limited” as the last word and in the case of a private company 
“Private Limited” as the last words [s. 13 (1) (a)]. As regards the selec- 
tion of the name see the paras under the heading “Name of Company”, 
supra. A company may, by passing a special resolution and with the 
approval of the Central Government, change its name [see s. si and- notes]. 
Where a company is, through inadvertence or otherwise, registered 
with a name identical with or similar to that of an existing company, 
it may be changed following the provisions of s. ss. In such cases a 
fresh certificate of incorporation is to be obtained from the Registrar 
(see s. 23). 

(a) The State in which the registered office will be situated. 

29 . Next, the State in which the registered office is to be situated, e.g., 
Madras, Bombay, Assam, fee. is to be stated in the memorandum 
[s. 13 (b)]. A company may by passing a special resolution change the 
registered office from one State to another subject to confirmation by 
-the Court [see s. 17 and notes thereto]. 

(3) Objects of the company. 

30 . Much care and circumspection is necessary in drafting the object 
clauses. The objects should be lawful and they must not offend against 
.the provisions of the Act [e.g., prohibition of purchasing its own mares 
and of giving financial assistance in connection with such purchases 
(s. 77)], the general law (e.g., running a lottery) or be immoral (eg., 
keeping a brothel) or opposed to public policy (e.g., sale of public office). 

• 31 . The memorandum must state the objects of die company and, 

except in the case of trading corporations as defined by s. 1(49), the 
States, or States to which they extend [see s. 13 (c)]. 

32 * The objects should be clearly and definitely expressed, it is not 
enough to say that the object of the company is to carry on any business 
which it may think profitable, for this defines nothing. In the due 
of a trading company the trade should be defined and not the various 
acts which it would be within the powers of. the company to do in 
carrying on the trade. Wide powers taken in general terms will be 
construed ancillary to the specific objects mentioned in previous clauses. 
But objects should not be confused with powers ; the memorandum 
should state the objects oi die company and not the powers (see N. §68 
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under 13). Jo this view the power to borrow money need not be 
taken inthe memorandum of association ; it is sufficient if the power 
is taken m the articles of association. But it is safe to take the power 
in the memorandum, for a company other than a trading or a hanging 
company has no implied power of borrowing (see N. 170 and N. 653). 

33 . In App. E. specimens of the main object clauses of various com^ 
panics are given (see Forms 17 to 63). These with additions and al- 
terations may be used for drafting the objects clauses of the memorandum 
of association taking suitable clauses from Forms 9, to and 11 of App. E; 

34 . Companies are often formed specially for acquiring and taking 
over the business of persons, firms or other companies or for amalgamating 
with other companies. For the first object clauses of such companies 
sec Forms 13 to 16 in App. E. 

(4) Limitation of liability. 

35 . The memorandum of a company limited by shares or guarantee 
should stale that the liability of the members is limited [s. 13 (a)]. In 
case a company limited by shares is wound up, a member will not be 
bound to pay anything more than the amount unpaid on the sham 
taken by him [sec s. 430 (1) (d)], and in the case of a company limited by 
guarantee anything more than the amount undertaken to be contri- 
buted by him in the event of its being wound up [see s. 4*6 (1) (e)]. 

(5) Capital clause in the memorandum. 

36 . The memorandum of a company limited by shares must also state 
the amount of share capital with which the company is proposed to be 
registered and the division thereof into shares of a fixed amount. Each 
subscriber of the memorandum shall write opposite to his name the num- 
licr of shares he takes ; but he cannot take less than one share [s. 13 (4)]. 
If the memorandum defined the rights attached to a particular class 
of shares, they could not under the previous Act be varied except with 
the sanction of the Court in a proceeding under s. 153 thereof, unless 
the memorandum also gave the power to alter such rights (see Notes 
185, *091 and *093). In this connection see ss. 106 ana 107. 

37 . The classes into which the shares are divided and their respective 
rights regarding dividends and voting are more properly stated m the 
articles of association, therefore the question of the capital clauses 
will be discussed under the heading ‘’Articles of Association” post. 
But as these capital clauses defining the rights &c. of the respective 
classes of shareholders are generally included in the memorandum of 
association, forms of such capital clauses are given in App. E (see 
Forms 69-7*). With the necessary alterations they may be incorporated in 
the articles of association. 

(6) Association and subscription clause. 

38 . The association and subscription clauses should be. in the forms 
given in Table JB of the First Schedule to the Act. Any person except 
a minor, a lunatic or a firm in the firm name may be a subscriber to 
the memorandum of associatin (sec N. 130). In the signature the full 
name should be given. Address, description and occupation should also be 
explicitly stated .[see : si; 15 (c)]. If the subscriber has no occupation, the 
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fact sbfuld be mentioned. There must be at least seven subscribers 
except % the case of a private company where at least two are raptured. An 
agent may sign the memorandum on behalf of his principal . where 
authority in this respect is given by the principal (see N. 190). 

39 . The signature must be attested by a person who sees the subscri- 
ber sign. If all die subscribers sign in the presence of one person he may 
attest all the signatures, otherwise different witnesses will be necessary. 
The signature of a subscriber cannot be attested by himself or by 
another;: subscriber (see N. 189). 

Alteration of the memorandum. 

40 ., A company cannot alter the conditions contained in its memoran- 
dum except in the cases, in the mode and to the extent provided in the 
Act. But only those provisions which are required by s. 13 or by any 
other specific provision in the Act to be stated in the memorandum 
will be deemed to be such conditions (see s. 16). Any provision in the 
memorandum relating to the appointment of a manager or managing 
agent and other matters of a like nature, incidental or subsidiary to the 
main objects of the company, will not be deemed to be such conditions. 
The object of this provision appears to be to frustrate the designs of 
such managers, managing agents and secretaries etc. as try to perpetuate 
their office by inserting clauses to that effect in the memorandum of 
association [see s. 16 (3) and notes thereto]. 

41 . The memorandum of association can be altered only, (1) as to the 
change of the registered office from one State to another and (a) with 
respect to the objects within the limits mentioned in s. 17 by passing 
special resolution and obtaining the sanction of the Court (see s. 17 and 
notes). A certified copy of the order confirming the alteration with a 
printed copy of the memorandum as altered should be filed with the 
Registrar within 3 months of the order for registration upon which only 
the alteration will take effect (see ss. 18 and 19). 

42 . S. 38 provides that no member shall be bound by an alteration 
made in the memorandum or articles after the date on which he became a 
member, if and so far as the alteration requires him to take or sub- 
scribe for more shares or in any way increases his liability, unless the 
member agrees in writing to be bound by the alteration. 

43 . S. 40 provides that when an alteration is made in the memoran- 
dum or articles every copy of the memorandum or articles issued after the 
date of the alteration shall be in accordance with the alteration, and 
sub-s. (a) provides penalty for contravention of this provision. 

Stamp and fees. 

44 . As to the stamp for the memorandum of association see App. F 
and as to the fees' to be paid to the Registrar of Companies for registration 
see the Tenth Schedule of the Act. The stamp must be affixed before 
the memorandum is signed. 

Articles of Association. 

45 . The articles of association contain the regulations of the com- 
pany. They must not contain anything which is against, or repugnant to, 
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the provisions of the Act, not should they go beyond the scope of the 
memorandum of association to which they are subordinate. For theft 
respective functions and other matters relating to the articles, see s. *6 
and notes thereto. 

46 . In the case of a company limited by shares it is not obligatory 
to register any articles, of association. If they are not registered, die pro* 
visions of Table A "in Schedule I will automatically apply to the 
company (see s. s8 and notes). A new set of articles for the management 
of the company may be ana often is registered excluding Table A al« 
together or in part, for the provisions of Table A will apply to a company 
in so for as its articles do not exclude or modify them (see s. *8). 

47 . The articles must be printed, be divided into paragraphs num- 

bered consecutively and signed by the subscribers to the memorandum 
(who must add their addresses, descriptions and occupations, if any,) in 
the manner the memorandum is to be signed (see s. 30). 

48 . The articles by numbered clauses should make provisions as to 
(1) the exclusion, total or partial, of Table A ; (s) definition of important 
words and phrases ; (3) adoption or execution of a preliminary agree- 
ment, if any ; (4) capital clauses specifying the different classes into which 
the share capital of the company will be divided and defining the rights 
of the respective classes regarding dividends, bonuses, voting and modi- 
fication of those rights; (5) allotment of shares; (6) share certificate; 

(7) calls ; (8) forfeiture, surrender and lien ; (9) transfer and transmission 
of shares; (10) increase and reduction of capital; (11) consolidation and 
subdivision of shares; (a) borrowing; (13) general meetings, proceedings 
thereof and votes and proxies of members ; (4) management ; (15) 
directors, their qualifications, remuneration, rotation, 8cc. and board 
meetings ; (16) dividends, reserve and depreciation funds ; (17) accounts 
and audit ; (18) common seal ; (19) notices and (so) special provisions 
in the winding up. 

49 . Unless powers are taken in the articles the following acts can- 
not be done : — 

(I) Having official seal for use outside India — s. 50. 

(а) Paying commissions and fixing rate thereof for subscribing or 
agreeing to subscribe etc. any share in the company — s. j 6 . 

(3) Issuing redeemable preference shares — s. 80. 

(4) Accepting unpaid share capital, although not called up — s. 9a. 

(r/) Paying dividend in proposition to the amount paid up— s. 93. 

(б) Altering the company’s share capital by increasing, consodilat- 
ing and dividing, converting into stock and reconverting it into fully 
paid up share, sub-dividing or cancelling etc. its share capital — s., .94. 

(7) Reducing share capital of the company by special resolution 
s. 100. 

(8) Altering the rights of holders of special classes of shares — s. 100. 

(9) Refusing to register transfer of snares of a member in or de- 
benture of the company — s. 111 (1). 

(10) Issuing share warrants to bearer — s. 114. 

(II) Providing that the bearer of a share warrant may be a member 
of the company for certain defined purposes — s. 1 1 5 (5). 

(is) Prohibiting the re-issue of redeemed debentures m certain 
cases— s. isi (1) (a). , 

I — ii 
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(»3) K.eeping branch register of member# or debenture-holders out- 
side India — s. 157. 

(14) . Making regulations in regard to the company’s foreign 
register-fs. 158 (8). 

(15) Specifying or making in the cases a private company which is 
not a subsidiary of a public company provision# other than those men- 
tioned in ss. 171 to 186 but relating to the same matters — s. 170 (1) (ii). 

(16) Providing for matters mentioned in ss. 171 to 175 ami ##.177 
to 186— s. 170 (2) (b). 

(17) Providing for quorum of a general meeting a number larger 
than that mentioned in s. 174 — s. 174. 

(18) Making provision for chairman of a general meeting— -s. 175. 

(19) Making provisions other than those mentioned in the Proviso 
to sub-s. (1) of s. 176, relating to proxies at a general meeting— s. 176. 

(#0) Restricting the exercise of voting rights by member# who have 
not paid calls, etc — s. 181. 

(21) Requiring special notice of a resolution at a general meeting 
— s. 190. 

(aa) Paying interest out of capital in certain cases mentioned in 
s. ao8— s. ao8 (a). 

(a 3) Providing that persons other than subscribers of the memoran- 
dum shall be the first directors — s. 854. 

(24) Making provisions that the directors mentioned in sub-s. (a) of 
s. 255 shall not be appointed in general meeting — s. 255 (a). 

(ajj) Fixing limits of the number of directors — s. 258. 

(26) Giving power to the Board of directors to appoint additional 
directors — s. 260. 

(26A) Authorizing managing agents to appoint directors — s. 261. 

(27) Filling casual vacancies among directors — s. 262. 

(28) Making provision for option to company to adopt proportional 
representation few the appointment of directors — s. 265. 

(29) Requiring directors to hold a specified share qualification — ss. 
270 and 283 (1) (a). 

(30) In the case of a private company which is not a subsidiary of 
a public company making provision for disqualification or vacation of 
a director on grounds in addition to those specified in sub-s. (1) of s. 
274 or sub-s. (1) of s. 283 — s. 274 (3) and s. 283 (3). 

(31) Providing for an age lower than 65 for the purpose of a direc- 
tor’s duty to disclose his age under s. 282 — s. 282 (1). 

(32) Making provision for adjournment of a Board meeting for 
want of quorum — s. 288. 

(33) Determining the remuneration of the directors and the manag- 
ing director in accordance with the provisions of ss. 198 and 308 — 
s. 309(1). 

(34) Making appointment of alternate directors-—#. 513. 

(35) Altering by special resolutions the memorandum so as to render 
unlimited the liability of the directors etc. — s.323. 

(36) Specifying suitable instalments in which the minimum remu- 
neration would be payable under s. 198 — s. 353, Proviso. 

(37) Making restrictions on the powers of the managing agent — s.368 

(38) Making appointment of directors by the managing agent in 
accordance with s. 377(1) — s. 377 (1). 

(39) Making provision for distribution of property of the company 
on its 'winding up other than that contained in s. 511 — 6.511. 
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Inthe Items specified above the alternatives are :^- 

In item (is) — condition* of issue of the debentures, or contract. 

In item (15) — in s. 190 (s) (b)— contract. 

In item (ss) — special resolution. 

In item (33) — resolution of general meeting or special resolution. 

In item (34) — resolution of general meeting. 

In item (36) — do. do. do. 

In item (37) — memorandum of association. 

A managing agent must be appointed by virtue of the articles of 
association or tne memorandum of association or an agreement with the 
companys. — s. * (*5). 

A managing director is to be appointed by virtue of the articles or 
the memorandum or a resolution of a general meeting or that by the 
Board of directors — s. s (s6). 

In case any of the foregoing powers are not to be found in the 
articles of association, powers may be taken by passing special resolu- 
tion. But it is better to have them in the original articles. 

50 . As to articles of association generally see ss. *6 to 31 and notes 
thereto. A specimen of the articles of association of a company intend- 
ed to be managed by managing agents and secretaries and treasurers and 
excluding Table A or some of its provisions is given in Forms 64 and 
65 respectively in App. E. For the forms of articles of a company in- 
tended to be managed by the directors only, see Form 66 in App. E, 
and those of a private company intended to be managed by directors 
or the governing director respectively, see Forms 67 and 68 in App. E. 

Alteration of articles . 

51 . Subject to the provisions of the Act and to the conditions con- 
tained in the memorandum erf association, a company can, by special reso- 
lution, alter or add to its artides (s. 31). The only other limitations arc 
that they must be altered in good faith and not to commit fraud on or 
to take an unfair advantage over a minority of shareholders. For other 
matters in connection with such alteration see notes to s. 31. 

Capital clauses in the articles. 

52 . The share capital of a company limited by share formed after 
the commencement of the present Act or issued after such commencement 
shall be of two kinds only, namely, (a) equity share capital and prefe- 
rence share capital (s. 86). For definition of these two expressions, see 
s. 85. In future the capital clauses in the articles or the memorandum 
should be framed in accordance with the provisions of the above sec- 
tions. For forms of such capital clauses, see Forms 69 to 72 which may 
be’ used with necessary modifications but keeping in mind the new 
provisions relating thereto in the present Act. 

For a discussion as to the rights fee. of different dasses of share- 
holders see Notes 185, 186 and S093. 

Stamp. 

53 . As to the stamp on the artides of association see App. F. The 
stamp must be affixed before the artides are signed. 
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Consent and Qualification of Directors. 

54 , Every public company and every private company which is a 
subsidiary Of a public company must have at least three directors [see s. 
S5* (i)]. Other private companies must have at least two directors [see 
s. 85* (a)]. The promoters should settle the number and qualification 
of the directors and approach suitable persons for their consent. If 
it is thought expedient to appoint directors by the articles, their consent 
in writing signed by themselves or by their respective agents authorized 
in writing should be obtained and see that it is filed with the Registrar. 
Where it is provided in the articles that a director must have certain 
number of qualification shares, he must either have subscribed for those 
shares in the memorandum of association or signed a contract to take 
from the company and pay for the qualification shares and must have 
filed the same with the Registrar or taken from the company and paid 
for or agreed to pay for his qualification shares or made and filed with 
the Registrar an affidavit to the effect that a number of shares not less 
than his qualification is registered in his name (see s. 266). This last 
provision makes it possible, it is apprehended, to acquire his qualifica- 
tion shares, if he can so secure it, without paying for them in cash. A 
list of persons who have thus consented to be directors of the company 
should also be prepared and filed with the Registrar [see s. *66 (4) and 
notes]. S. 266 does not however apply to a private company or a com- 
pany which was a private company before becoming a public company 
[see sub-s. (5) erf s. 266]. 

55 . As regards restrictions on appointment or advertisement of 
directors, time within which their share qualifications are to be obtained 
and maximum amount thereof, filing of declaration of share qualifica- 
tion and penalties for default, see ss. 266. 270 and 271- 


Registration. 

56 . For registration of a company the following documents should 
be filed with the Registrar of Companies for the State in which the regis- 
tered office is to be situate (see s. 33), namely : — 

1. The memorandum and the articles of association (if articles are 
prepared). 

2. The agreement, if any, with the company’s managing agent or 
secretaries and treasurers. 

3. Statutory declaration of an advocate of the Supreme Court or 
of High Court (for meaning of the High Court see N. 120), an attorney 
or a pleader entitled to appear before a High Court, a chartered ac- 
countant practising in Inaia and engaged in the formation of a com- 
pany, or of a director, manager or secretary of the company who has 
been named as such in the articles. As to the Form of such a declaration 
see Form No. 1 in Annexure ‘A’ of the Companies (Central Govern- 
ment’s) General Rules and Forms, 1956, printed as Appendix B. 

4. Directors’ consent under s. 206. See Form No. 29, ibid. 

5. Agreement by directors to take qualification shares under s. 266, 
if the directors have not signed the memorandum for the number of 
qualification shares. See Form No. 31, ibid. 

6. List of directors who have thus consented [s. *65 (4)]. See 
Form No. 30 ibid, 
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Alow with these proper fees for registration (see Tenth Schedule 
of the Act) should be paid. 

57 . Upon registration the Registrar will give a certificate of incor- 
poration and from the date of incorporation, as mentioned in the certi- 
ficate, the subscribers and other persons, who subsequently become mem- 
bers, form a body corporate having an altogether separate existence, per- 
petual succession and a common seal (see s. 34 and notes thereto). 

58 . The memorandum and articles upon registration become a 
contract binding the company and the members, them heirs and legal re- 
presentatives to observe all the provisions thereof (see s. 36 and notes 
thereto). 

59 . A member is entitled, on payment of one rupee to a copy of the 
memorandum and also of the articles, if articles are registered. The 
copy must be sent within 7 Ways of the request (see s. 39). 

Situation of Registered office and Changes therein. 

60 . S. 146 provides that a company must have a registered office 
as from the day on which it begins to carry on business or as from the 
28th day after the date of incorporation whichever is the earlier, for a 
private company is entitled to commence business as soon as it is incor- 
porated. 

61 . S. 146 also provides that in the case of all companies, includ- 
ing a private company, notice of the situation of the registered office and 
of any change therein must he given within *8 days after their incorpora- 
tion, or of the change, to the Registrar (see Form No. 18 in App. B). 
As to the removal of the registered office, see Proviso to sub- 
s. (2) of s. 146. The inclusion in the annual return of the statement 
as to the address of the registered office will not satisfy the obligation 
imposed by s. 146. For the consequences of contravention of these pro- 
sions see sub-s. (4) of s. 146. 

62 . Where in pursuance of s. 157 a Company keeps a Foreign regis- 
ter of members, it shall within one month from the date of opening such 
register file with the registrar a notice of situation of the office where 
such register is kept ana any change or discontinuance thereof [see s. 
‘57 (*)]• 


Common Seal and Publication of Names etc. 

63 . A company must get its common seal prepared in which its 
name is engraven in legible characters fs. 147 (1) (b)]. It is better to have 
one the impressions from which may be obtained by lever movement. For 
ordinary purposes, in addition, rubber stamps may be used, one contain- 
ing the name of the company and others containing words and phrases 
in daily use of the company’s transactions and correspondence, such as 
"For fc on behalf of the ./...Limited”, "copied”, "cancelled”, “fe Co.” 
(for the purpose of crossing a cheque) &c., &c. 

64 . A company should also have its name displayed in a conspicu- 
ous position on the outside of every office as well as other places where 
its business is carried on, as provided in cl. (a) of s. 147 (i).^ It should 
further have its name mentioned (preferably printed) in legible charge* 
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ters in all bill-heads, letter paper, notices, advertisements and other 
official publications of the company, as well as on all bills of exchange, 
hundis, promissory notes, endorsements, cheques and orders for money 
and goods, bills of parcels, invoices, receipts and letters of credit etc. 
of the company [see s. 147 (t) (c)]. 

65 . Where any notice, advertisement, fee. contain a statement of 
the authorized capital of the company they should show in equally promi- 
nent position ana equally conspicuous characters the amount or capital 
which has been subscribed and the amount paid up (s. 148). 

66. As to the proof of seal, power to affix it and the documents 
which require a seal see Notes 537, 5*8 and 30a and as to the form of 
affixing seal and that of the register of documents sealed see Forms 83 
and 84 in App. E. 


Contracts. 

67 - Contracts which are required to be made in writing may be 
made on behalf of a company in writing signed by any person acting 
under its authority, express or implied, and may in the same manner be 
varied and discharged. Contracts which may be made by parol only may 
be made by parol on behalf of the company by any person acting under 
its authority, express or implied, and may in the same manner be varied 
or discharged (see s. 46 and notes thereto). A bill of exchange, hundi 
or promissory note, if made, drawn, accepted or endorsed on behalf of 
a company by any person acting under its authority, express or implied, 
will bind the company, provided the company, by its constitution, has 
express or implied power to make, accept, indorse or issue bills of 
exchange, promissory notes and other negotiable instruments (see s. 47 
and notes thereto). The directors or other officers who act for the com- 
pany in these matters should take care that it is clearly expressed to be 
done for and on behalf of the company, otherwise they may find them- 
selves personally liable (see notes to s. 47). 

68. Every manager, managing agent, secretaries and treasurers or 
other agent of a company other than a private company, not being the 
subsidiary company of a public company, who enter into a contract 
for or on behalf of the company in which contract the company is an 
undisclosed principal must, at the time of entering into the contract, 
make a memorandum in writing of the terms of the contract and specify 
therein the person with whom it has been made. Every such person 
must immediately deliver the memorandum to the company to be filed 
and laid before the next Board meeting and send copies to each of the 
directors, otherwise the contract will be voidable at the company’s option. 
See s. 416. As to the penalty for default sec s. 416 (3) (b). 

69 . Ordinarily contracts on behalf of a company do not require 
to be made under its common seal which is made use of on special 
occasions such as sealing the share certificate, power of attorney, &c. 

70 . As to the execution of deeds at a place in or outside India 
and power for a company to have official seal for use abroad see ss. 48 
and 50 respectively. 
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Books sad Accounts. 

71 . Every company must cause to be kept proper books of 
account with respect to (a) receipts and expenditures of money, (b) ail 
sales and purchases of goods, and (c) the assets and liabilities of the 
company [sub-s. (1) of s. a 09]. The books of account must be kept at 
the company’s registered office or at such place in India as the directors 
think lit [s. 309 (»)]. They shall be open to inspection by the directors 
during the business hours [sub-s. (4)]. As regards the books of account 
of branch offices see sub-s. (2) of s. 309. Fen: the consequence of default 
by persons mentioned in s. 309 (6) see stib-s. (5) of s. 309. 

The following are some or the important books: — 

The Journal. 

Cash Book. 

Petty Cash Book. 

Ledger. 

Fees Book. 

Dividend Account Book. 

In addition a company should keep the following books and 
registers : — 

Index of members. 

Register of Members. 

,, „ contracts. 

., .. Debenture-holders. 

„ Transfer of shares. 

„ „ Transfer of debentures. 

„ „ Kfortgages and charges. 

,. Documents. 

„ „ Share-warrants. 

„ .. Directors, Managers and Managing agents (see s. go«) 

., ,. Securities. 

„ ,. Calls. 

„ Letters received and despatched. 

., „ Shares (numerical). 

„ Applications and Allotments. 

., ,. Board Meetings. 

Minute Book of Board Meetings. 

Minute Book of General Meetings. 

Share Certificate Book. 

Seal Book. 

Annual Summary of Capital Book. 

Agenda Book. 

Directors’ Attendance Book. 

Cable Book (in commercial companies). 

Members’ Address Book (in alphabetical order). 

Specimen Signature Book (in alphabetical order) ; and such 

other books as the auditor of the company recommends. 

Statement by Banking and some other Companies. 

72 . A limited banking company, an insurance company, or a 
deposit, provident or benefit society, must, before it commences business 
and also on the first Mondays in February and August every year during 
which it carries on business, make a statement in the form given in 
Table F in Schedule I to the Act. A copy of the statement together with 
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a copy of the last audited balance-sheet laid before the members should 
be displayed and, until the display of the next following statement, kept 
displayed ih a conspicuous place at the registered office of the company, 
ana at every branch office or place where the business of the company is 
carried on. Every member and creditor of the company will be entitled 
to a copy of the statement on payment of a sum not exceeding 8 as. (See 
s. *2 3). As to the penalty for default in complying with the above 
requirements see s. 223 (4). As to the non-application erf this section to 
life assurance companies or provident insurance society to which the 
Insurance Act IV of 1938 applies see sub-s. (5) of that section. 

Directors* 

Constitution and number. 

73 . Every private company which is not a subsidiary of a public 
company must have at least two directors ; and every other company 
must have at least three directors. The directors collectively are called 
the “Board of directors” or “Board” — s. 252. 

Increase and reduction in number of and additional directors . 

74 . Subject to the provisions of ss. 252, 255 and 259 a company 
in general meeting may by ordinary resolution increase or reduce the 
number of directors within the limits fixed by the articles — s. 258. 

75 . In the case of a public company or a private company 
which is a subsidiary of a public company any increase in the number 
of its directors, except in the cases mentioned in els. (a) and ( b ) of s. 258 , 
shall require approval of the Central Government — s. 259. As to the 
form of application for this purpose, see Form No. 24 in App. B. 

76 . A company may by its articles appoint additional directors, 
provided that they hold office only up to the date of the next annual 
general meeting and that the number of directors and additional 
directors do not exceed the maximum strength fixed for the Board by 
the articles — s. 260. 

Qualification and disqualification for appointment. 

77 . In default and subject to any regulation in the articles, the 
subscribers of the memorandum who are individuals shall be deemed to 
be the directors until directors are appointed under s. 255 — s. 254. 

78 . A body corporate, association or firm cannot be appointed 
a director. Only individuals can be so appointed--*. 253. 

79 . As to the conditions on which a person other than a retir- 
ing director can be appointed a director of a public company or a 
private company which is a subsidiary of a public company, see sub-s. (1) 
of s. 257. 

80 . As to the prohibition of certain persons connected with the 
managing agent of a public company or a private company which is 
subsidiary of a public company, except by special resolution, see s. 261. 

81 . A person who is not a retiring director cannot be appointed 
director of a public company or a private company which is subsidiary 
of a public company, unless he has, by himself or by his agent authorised 
in writing, signed and filed with the Registrar a consent in writing to 
act as such director — s. 264. 
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82 . As to the disqualifications for appointment of a director see 

sub-s. (t) of s. 274. As to which of these disqualifications can be removed 
by the Central Government by notification in the Official Gazette, see 
sub-s. (a) of s. *74. A private company which is not subsidiary of a 
public company may by its articles provide any additional, grounds 
— s. * 74 ( 3 )- \ 

Share Qualification. 

83 . Where share qualification for the appointment of a director 
is required by the articles, he must obtain his qualification within two 
months after his appointment. For the purpose of this provision the 
bearer of a share warrant will not be deemed to be the holder of the 
sham specified in the warrant. Any provision in the articles requiring 
a director to hold the qualification shares before his appointment or to 
obtain them within a shorter time than two months after his appoint- 
ment is void. The nominal value of the qualification shares shall not 
exceed five thousand rupees or the nominal value of one share where it 
exceeds five thousand rupees — s. *70. 

84 . As to the filing of declaration of share qualification with the 
company by a director, see s. 871. 

85 . As to the penalty for acting as a director after the expiry of 
the aforesaid two months see s. 27s. The provisions of ss. 270 ‘to 272 
shall not apply to a private company unless it is a subsidiary or a public 
company — s. *73. 


Appointment of directors. 

86. In the case of a public company or of a private company 
which is a subsidiary of a public company, two-thiqds of the total num- 
ber of directors must be appointed by the company in general meeting, 
and they shall be persons whose period of office is liable to determina- 
tion by retirement of directors by rotation [s. 2 55 (1)]. The remaining 
directors in the case of any such company, and the directors generally 
in the case of a private company which is not subsidiary of a . public 
company, shall, in default of and subject to any regulation in its arti- 
cles, also be appointed by the company in general meeting — s. 255(2). 

87 . At a general meeting of a public company or of. a private 
company which is a subsidiary of a public company, the appointment of 
directors must be voted on individually. For detailed provision -see 
s. 263. 

88. As to the option of a company to adopt proportional repre- 
sentation for the appointment of directors, see s. 265. 

89 . As to the restrictions on appointment by the articles or 

naming in a prospectus or statement in lieu of prospectus, of directors, 
see s. 266 which will not apply to— (a) a company not having a share 
capital, (b) a private company, (c) a prospectus issued after the expiry 
of one year from the date on which the company was entitled to com- 
mence business- — s. 266 (5). The restrictions relate to the signing and 
filing with the Registrar a consent, and signing for and taking the 
qualification shares. iv- . . 

As to the procedure where a person other than a retiring director 
stands for appointment as a director, see s. 257. 

x— ill 
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Retirement by rotation » 

’ 'In the case of a public company or a private company ydiileh' : 

is subsidiary of a public company at its first annual general meeting frebj 
next after the date of the general meeting at widen the first' directors 
were appointed in accordance with s, *55, and at every subsequent 
annual general meeting, one-third of the directors for the time being 
as are liable to retire by rotation, or if their number is not three or. a, 
multiple of three, then the number nearest to one-third, shall retire from 
office [s. *56(1)]. As to which of the directors are to retire by rotation, 
filling up the vacancy, etc. see sub-ss. (a) to (5) of s. *56. 

Filling of casual vacancies, 

91 . As to the filling of casual vacancies of a public company or 
a private company which is a subsidiary of a public company by the 
Board of directors at a meeting of the Board, see s. *6* (1). Any person 
so appointed shall hold office only upto the date up to which the 
director in whose place he is appointed would have hela office— s. 96s (a). 

Restrictions on Number of Directorships. 

92 . After the commencement of the present Act no person shall, 
save as otherwise provided in s. 976, hold office at the same time of 
more than twenty companies — s. 975. 

93 . As to the choice to be made by a director of more than twenty 
companies at the commencement of this Act, see s. 976 ; and for the 
choice to be made by a person becoming director for more than twenty 
companies after the commencement of this Act, see s. 977. 

94 . As to the exclusion of directorships in certain companies 
for the purposes of ss. 275, 276 and 977, see s. 278. 

95 . For the penalty for holding office or acting as director of 
more than twenty companies in contravention of the foregoing sections, 
see s. 279. 


Retiring Age of Directors. 

96 . Save as otherwise provided in s. 281 no person shall be 
capable of being appointed a director of a public company or of a pri- 
vate company which is a subsidiary of a public company, if he nas 
attained the age of 65 years. Save as aforesaid a director of such a com- 
pany must vacate his office at the conclusion of the annual general meet- 
ing commencing next after he attains the age of years. But if a 
director who is in office at the commencement of this Act, his appoint- 
ment will terminate at the conclusion of the third annual general meet- 
ing held after the commencement of this Act, if he had completed the 
age of €5 years before the commencement of the meeting [see s. 280 and 
also sub-s. (3) thereof]. 

, 97 . The aforesaid age limit will not however apply to a director 
if his appointment is or was made or approved by a resolution in genera! 
meeting specifically declaring that the age limit shall not apply to him 
[*. *8* (i)]- As to the. special notice of such a resolution and the notice 
to the company and the. members stating the age of such director, see 
sub-ss. (2) and (3) of s. 281. " * 
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98 * Any person who . is appointed or to his knowledge is pro- 
posed to be appointed a director at a time when he has attained the age 
of 65 years or such lower age, if any, as may be specified in the articles, 
must give notice of his age to the company — s. 282. See in this connec- 
tion the proviso to s. 282. For penalty see sub-ss. (a) and (3) of that 
section. 


Vacation of Office by Directors. 

99 $ For the grounds on which the office of a director shall be 
vacated, see s. *$3. 

100 * A private company which is not a subsidiary of a public com- 
pany may by its articles provide any additional grounds for vacation 
of office by directors — s. *83(3). 

Removal of a Director. 

101 . A company may, by ordinary resolution, remove a director 
before the expiry of his period of office [sub-s. (1) of s. *84]. This pro- 
vision will not however authorise, in the case of a private company, the 
removal of a director holding office for life on 1st April, 195s, whether 
or not he is subject to retirement under an age limit by virtue of the 
articles or otherwise [see Proviso (1) to sub-s. (l) of s. *84]. The afore- 
said provision shall not apply also to directors holding office under the 
prinaple of proportional representation mentioned in s. *65 [Proviso 
(2) to sub-s. (1) of s. 284]. 

102 . As to the procedure for effecting the removal of a director or 
appointing somebody in his place, see sub-ss. (2) to (6) erf s. 284. This 
section will not however deprive a person removed thereunder of any 
compensation payable to him in respect of the termination of his direc- 
torship, or derogate from any power to remove a director which may 
exist apart from the section — s. 284(7). 

Compensation for Loss of Office. 

103 . Payment of compensation for loss of office is not permis- 
sible except to managing directors or whole time directors or directors 
who are managers (see s. 318). As to the cases in which no such pay- 
ment can be made see sub-s. (3) of s. 318. As to the amounts of com- 
pensation see sub-s. (4) of s. 318. 

104 . No director shall, in connection with the transfer of the 
whole or any part of any undertaking or property of the company, 
receive any compensation for loss of office (a) from such company, or 
(b) from the transferee or any other person, unless particulars or the 
payment proposed to be made by such transferee or person have been 
approved by the company in general meeting (see s. 319). 

105 . For the detailed provision regarding prohibition erf payment 
to a director for loss of office etc. in connection with transfer of shares, 
see s. 3*0 and for provisions supplementary to ss. 318 to 320 see s. 321. 

Remuneration of Directors. 

106 . The remuneration payable to the directors including the 
managing or whole time director shall be determined in accordance with 
the provisions of ss. 198 and 309, either by the articles or by a resolution 
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in generaj meeting or if the articles so require^ by aspecial resolution— 
s. go§(t);>; For detailed provision, see s. 509. ■-I:* 

IO7.5 An increase of such remuneration, in the <Jase of a public 
company jjnr a private company which is a subsidiary of a public com- 
pany in iany circumstances shall require the sanctum of the Central 
Government — s. 510. As to the increase in remuneration of the manag- 
ing or Whole tune director of such company or re-appointment or 
appointment after the Act requiring Government sanction, see s. git. 
For the form of such an application, see Form No. *6 in App. . B. 

108 *. As to the overall maximum managerial remuneration and 
minimum managerial remuneration in the absence of inadequacy of 
profits, calculation of commission etc. in certain cases, and prohibition 
of tax-free payments, see ss. 198, 199 and goo. 

Loans to Directors, etc. 

109 * No company shall, without obtaining the previous approval 
of the Central Government, make any loan to, or give any guarantee or 
provide $ny security in connection with a loan made by any other per- 
son to, or to any other person by any director or other persons or bodies 
mentioned in els. (a) to (e) of sub-s. (1) of s. 895. For exceptions see 
sub-s. (a) thereof and for detailed provisions see sub-ss. (3) to (6) of 
that section. As regards savings as to book-debts, see s. 896. 

Procedure, etc., where Director interested. 

110 . Where a director is in any way concerned or interested in 
a contract or arrangement entered into or to be entered into by or cm 
behalf of the company he must disclose the nature of his concern or 
interest at a Board meeing. For detailed provisions, see s. 8 99. 

111 . Such interested director cannot participate or vote in the 
proceedings of the Board. For details see s. 300. For penalty see sub* 
s. (4) of s. 300. 

112 . Every company is to keep a register of such contracts or 
arrangements in which snail be included particulars mentioned in ds. 
(a) to (e) of sub-s. (l) of s. 301. For details see sub-ss. (a), (3) and (5) 
thereof. As regards penalty see sub-s. (4) thereof. 

113 . As to the provisions relating to disclosure to members of 
a director's interest in a contract appointing manager, managing director, 
managing agents or secretaries and treasurers, see s. 308. 

Directors etc. with unlimited liability. 

114 . In a limited company the liability of a director or the direc- 
tors, managing agent, secretaries and treasurers or manager may be 
unlimited if so provided by the memorandum — s. 388(1). As to the 
proposal etc. in this behalf see sub-ss. (s) and (3) of s. 388. 

115 . A limited company may, if authorised by its articles, by 
special resolution render unlimited the liabilities of its directors etc. 
For details see s. 383. 

Miscellaneous Provisions. 

116 . Any assignment of office made after the commencement of 
this Act, by any director shall be void — s. 31a. 
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117 . Fdr the provisions for : appointment of alternate directors 
and their terms of Mice, see s. 313. * 

118 . Except with the previous consent by a special resolution, no 
director, relative or other persons mentioned in sub-s. (i) of s. hi 4 can 
hold any office or place of profit, except that of managing director, 
managing agent, secretaries and treasurers, manager, legal or technical 
'adviser, banker or trustee for the holders of debentures of the company, 

(a) under the company or (b) under any subsidiary of the company unless 
the remuneration received from such subsidiary is paid over to the com- 
pany or its holding company (see s. 514). 

The provisions of this section should be complied with imme- 
diately. 


Board of Directors 

Meetings. 

119 . In the case of every company a meeting of its Board of 
directors must be held at least once in every 3 calendar months — s. *85. 
See in this connection sub-s. (1) of s. *88. Notice of such meeting must 
be given in writing to every director for the time being in India, and 
at his usual address in India to every other director — s. *86(1). For 
penalty for default see s. *86 (*). 

120 . The quorum for such meeting shall be (a) one-third of the 
total strength of the Board (any fraction being rounded off as one) or 
(b) two directors, whichever is higher. For detail see s. *87. 

121 . As to the procedure where the meeting is adjourned for 
want of quorum, see s. *88. 

122 . As to the passing of resolutions by circulation, see s. *89. 
See in this connection s. 39*. 

Validity of Acts of Directors. 

123 . Acts done by a person as a director shall be valid notwith- 
standing that it may afterwards be discovered that his appointment was 
invalid by reason of any defect or disqualification or had terminated 
by virtue any provision in the Act or in the artides. But such acts will 
not be valid after it has been shown to the company that his appoint- 
ment was invalid or was terminated — s. *90. 

Board's Powers and Restrictions thereon. 

124 * The Board shall be entitled to exercise all such powers and 
to do all such acts and things, as the company is authorised to do : 
(1) except those which are directed or required by this Act or any other 
Act or fey the memorandum or artides to be exercised or done by the 
company in general meeting. In exercising any such power or doing 
any sucn act or thing the Board shall be subject to the provisions con- 
tained in this Act or any other Act or in the memorandum or artides 
or in any regulations not inconsistent therewith and duly made there- 
under inducting regulations made by the company in general meeting, 
but no such regulation shall invalidate any prior act of the Board — 
*• *91. 
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125* f For the powers or acts directed or requited by this Act.#.. he" 
exercised or done by a company in general meeting see Note jm^ iihcpr 

a. e9>. .■! ' . ■ . ■ J. 

126. : The Board can exercise the following powers rally by means 
of resolutions passed at meetings of the Board--#) to tuaxd c 0a 
shareholders in respect of money unpaid on their, sham; (b)to»sue 
debentures; ( c ) to borrow moneys otherwise than on debentures > #)' 
to invest the funds of the company; and (e) to make loans— a. 39 *. 

127* * The Board however may by a resolution passed, at a meeting 
delegate to any committee of directors, the managing director etc. 
[mentioned in the Proviso to sub-s. (i) of s. * 91 ] the powers specified 
in clauses (c), (d) and (e) to the extent specified in sub-ss. (a), ( 3 ) and 
( 4 ) respectively of s. 39 s. 

! Restrictions oh powers of the Board. 

126* The Board of directors of a public company or of a private 
company which is a subsidiary of a public company shall not, except 
with the consent of such public company or subsidiary in general 
meeting exercise any of the powers mentioned in els. (a) to (e) of sub-s. 
( 1 ) of s. * 93 . For details see sub-ss. (a) to ( 5 ) of that section. 

Appointment of Sole Selling Agents. 

129. After the commencement of this Act the Board shall not 
appoint a sole selling agent for any area except subject to the approval 
of the company in general meeting [see sub-ss. ( 1 ) and (a) of «. 894 ]. 

130. As to the appointment of a sole selling agent for any area for 
a period of not less than five years which has been made before the 
commencement of this Act, see sub-s. ( 3 ) of s. 394 . 

Board’s sanction for certain contracts in which particular directors are 

interested. 

131. Except with the consent of the Board, a director or his rela- 
tive, a firm in which such a director or partner is a partner, any 
other partner in such a firm, or a private company of which the director 
is a member or director, shall not enter into any contract with the com- 
pany, (a) for sale, purchase or supply of any goods, materials or services 
or (b) after the commencement of this Act, for underwriting the sub- 
scription of any shares in or debentures of, the company. For detailed 
provision in this respect, see s. 397 . 

Board’s power to carry on business when managing agent or secretaries 
and treasurers are deemed to have vacated office , etc. - 

132. Where the managing agent or secretaries and treasurers are 
deemed to have* vacated or to have been suspended from office, , or are 
removed or suspended from office, or cease to act or to be entitled to 
act as such, or where a permanent or temporary vacancy has otherwise 

. occurred in their office, then the Board shall have power to carry on or - 
arrange for the carrying on of the affairs of the company until the 
managing agent or secretaries and treasurers again become entitled to 
act as such, or until the company in general meeting resolve otherwise 

— ag 8 * 
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133 * Every company must keep at its registered office a register 
of its directors, managing director, managing agent, secretaries and 
treasurers, manager ana secretary containing in respect of each of them 
the particulars mentioned in ds. (a) to (e) of sub-s, (i) of s. 303. See 
also Explanations (1) to (3) of that sub-section. The company mail also 
within the period mentioned in sub-s. (s) of s. 303 send to the Registrar 
a returns in the prescribed form [see Form No. 3s in Annex ure ‘A’ of 
the Companies (Central Government’s) General Rules and Forms, 1956, 
printed as Appendix B] containing the particulars specified in the said 
register and notification of any change therein specifying the date of 
the change — s. 303 (a). For the form of alteration in the particulars of 
directors etc., see Form No. 33, ibid. As to the penalty for default see 
sub-s. (3) of s. 303. 

134 . For the provision for inspection of the said register see s. 304. 

135 . Every director etc. mentioned above of any other body cor- 
porate shall within 28 days of his appointment disclose to the company 
of the aforesaid particulars relating to the office in the other body 
corporate specified under sub-s. (1) of s. 303. In default he shall be 
punishable with fine which may extend to Rs. 500. — s. 305. 

136 . As to the duty of the Registrar to keep a separate register 
or registers containing the particulars required by nim under s. 303 (2) 
and inspection thereof by any member of the public, sec s. 306. For the 
form of such register of directors etc., see Form No. 34 in Annexure ‘A’ 
of the Companies (Central Government’s) General Rules and Forms, 
1956, printed as Appendix B. 

Register of Directors’ Shareholdings. 

137 * Every company shall keep a register showing as respects, each 
director, the number, description and amount of any shares in or 
debentures of, the company or any other body corporate, being the com- 
pany’s subsidiary or holding company, or a subsidiary of the company’s 
holding company, which are held by him. or in trust for him, or of 
which ne has any right to become the holder whether on payment or 
not. — s. 307 (1). 

138 . As to what the register shall show, effect thereof, where to 
be kept, inspection thereof. Registrar’s or Central Government’s right to 
copy thereof, duty of producing the same at the commencement of every 
annual general meeting of the company, penalty and consequences of 
default, etc. sec sub-ss. (2) to (10) of s. 307. 

139 . As to the duty of every director and every person deemed 
to be a director by virtue of sub-s. (10) of s. 307 to make disclosure of 
the aforesaid shareholdings, and penalty for default, see s. 308. 

Managing Director*, etc. 

140 . For definition of "managing director”, sec s. 2 (26), and for 
the distinction between a managing director and a manager, see Note 
60A. 

141 . In the case of a public company or a private company which 
i* a subsidiary of a public company, it shall not, after the, commencement 
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of this Act, appoint or employ, or continue the appointment or employ- 
ment of persons as managing directors, mentioned in ds. (a) to (e) of 
sub-s. (i) of s. *67. 

142 . _ In the case of such a company an amendment of any provi- 
sion relating to the appointment or re-appointment of a managin g or 
whole time director or of a director not liable to retirement by rotation 
in the memorandum, articles or any resolution of the company or of its 
directors, shall not have any effect unless approved by the Central Gov- 
ernment — s. 268. For form of such an application under s. 268 or s. 269 
see Form No. 25 in App. B. 

143 . In the case of any company aforesaid the appointment of a 
managing or whole time director for the first time after the commence- 
ment of this Act in the case of an existing company, and after the expiry 
of three months from the date of incorporation in* the case of any other 
company shall not have any effect unless approved by the Central Gov- 
ernment — s. 269. 

144 . After the commencement of this Act no company shall 
appoint or employ any person as managing director, if he is either the 
managing director or manager of any other company — s. 316 (1). For 
exception see sub-s. (2) and its proviso and sub-s. (4) of s. 316. 

145 . Where at the commencement of this Act any person is a 
managing director or manager of more than two companies he must 
within one year from the said commencement make a choice as men- 
tioned in sub-s. (3) of s. 316. 

146 . No company shall after the commencement of this Act, 
appoint or employ any individual as its managing director for a term 
exceeding five years at a time — s. 317 (1). 

147 . As regards the provision in respect of an individual holding 
the office of managing director at the commencement of this Act, and 
the re-appointment, re-employment or the extension of the term of his 
office, sec sub-ss. (2) and (3) respectively of s. 317. 

148 . For definition of “manager,” see s. 2 (24) and Note 56. As 
to the distinction between “manager’ and “managing agent” see Note 57 
and that between "manager” and “managing director , see Note 60A. 

Managers. 

149 . No company except a private company which is not a sub- 
sidiary of a public company shall after the commencement of this Act 
appoint or employ, or after the expiry of six months from such com- 
mencement continue the appointment or employment of any firm, body 
corporate or association as its manager — s. 384. 

150 . No company shall after the commencement of this Act, 
appoint or employ, br continue the appointment of employment 
or any person mentioned in els. (a) to (c) of sub-s. (1) of s. 385. But the 
Central Government may, by notification in the Official Gazette, remove 
such disqualifications generally or in relation to any company or com- 
panies specified in the notification — s. 385 (2). 

151 . No public company or a private company which is sub- 
sidiary of a public company shall after the commencement of this Act, 
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Appoint or employ any person as manager, if he is either the manager 
or managing director of any other company, except as provided in sub* 
s. (a) of s. 386 — s. 386(1). See sub-s. (3) of s. 386 for provision in the 
case of a manager or managing director holding office at the commence* 
ment of this Act, and the choice to be made by him. As to the Cenir&t 
Government’s power see sub-s. (4) of this section. 

152 * As to the remuneration of a manager, see s. 387. 

153 . As to the application in the case of a manager, of s. 310 and 
s. 311 relating to increase of remuneration, of s. 317 regarding appoint- 
ment for more than five years at a time and of s, 31a relating to the 
prohibition of assignment of office, see s. 388; 

Managing Agents. 

Prohibition of appointment of managing agent in certain cases. 

154 . For definition of “managing agent”, see s. a (45). For the 
distinction between managing agent and manager, see Notes 57 and 58. 

155 . By sub-s. (1) of s. 3*4 power has been given to the Central 
Government to notify in the Gazette that as from a specified date the 
provisions of sub-s. (a) thereof shall apply to all companies, whether in- 
corporated before or after the . commencement of this Act*;, which are 
engaged in specified classes of industry or business. Sub-s. (a) provides 
that thereupon, — where any such company has a managing agent his f 
term of office shall, if it does not expire earlier, expire at the end "of 
three years from the specified date or on 15th August, i960, whichever 
is later, and the company shall not re-appoint or appoint the same or 
any other managing agent. In any other case the company shall not 
appoint a managing agent. 

156 . As to the laying before Parliament of the aforesaid rules and 
notifications, see sub-ss. (3) and (4) of s. 3*4. 

157 . After the commencement of this Act no company acting as 
the managing agent of any other company shall appoint a managing 
agent, ana no company having a managing agent shall be appointed as 
managing agent of any other company. Any such managing agency 
shall expire at the latest on 15th August, 1956— see s. 315. 

158 . In respect of any company to which the probititions con- 
tained in s. 3*4 or 385 does not apply, a managing agent shall not be 
appointed or re-appointed except by the company in general meeting; 
and by the approval of the Central Government. The Central Govern- 
ment shall not accord its approval unless the conditions mentioned in 
els. (a) to (c) of sub-s. (a) of s. 346 are fulfilled — see s. 346. 

Term of Managing Agent’s Office. 

159 . After the commencement of this Act, no company shall, (a) 
where the company has had no managing agent since its formations, 
appoint a managing agent for a term exceeding 15 years, (b) in any other 
case, re-appoint or appoint a managing agent for a term exceeding 10 
years at a time, and (cj re-appoint a managing agent for a fresh term 
where die existing term has a years or more to run, provided that the 
Central Government may permit the re-appointment at an earlier time. 

I— iv ' 
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For the meaning of “re-appointment*’ see sub-s. (a) of s. j*8. The 
appointment dr re-appointment of a managing agent in contravention 
sub-SB. (1) and (*) of s. 3*8 shall be void in respect of the entire term 
[sub-s. (3) of s. 3*8]. 

Variation of Managing Agency Agreement. 

160 . The managing agency agreement can be varied only' by a 
resolution of the company in general meeting passed with the previous 
sanction of the Central Government — s. gilt). 

Special provisions regarding existing managing agents. 

161 . The term of office of existing managing agents shall, if it does 
not expire earlier, expire on 15th August, • i960, unless before that date 
he is re-appointed for a fresh term in accordance with any provision con- 
tained in this Act — s. 330. 

162 . As to the application of the Act to existing managing agents, 
see s. 331. 

163 . SS. ga8 to 331 shall only apply to a public company, a pri- 
vate company which is a subsidiary of a public company and a private 
company which is not subsidiary of a public company unless the Central 
Government exempt the private company — s. 3*7. 

Restrictions on Number of Managing Agencies. 

164 . After 15th August, 19(10 no person shall at the same time 
hold office as managing agent on more than ten companies. For detailed 
provision in this regard, see s. 33s. As to the penalty for contravention 
of this section, see sub-s. (5) thereof. 

Right, of Managing Agent to charge on Company's Assets. 

165 . A managing agent whose office stands terminated under s. 324 
or s. 332 shall be entitled to a charge on the company’s assets in respect 
of all moneys due to him or which he may have to pay in respect of any 
liability or obligation properly incurred by him, subject to all existing 
charges and incumbrances on such assets — see s. 333. 

Vacation of Office etc. by managing agent. 

166 . Subject to the provisions of 340, the managing agent shall 
be deemed to have vacated his office on grounds mentioned in cis. (a) to 
(e) of s. 334. 

167 . The managing agent shall be deemed to have been suspended 
from his office, if a receiver is appointed for his property as provided in 
s. 335 - 

168 . Subject to the provisions of ss. 340 and 341 the managing 
agent shall also be deemed to have vacated his office on the grounds 
mentioned in s. 336. 


Removal of Managing Agent. 

168 A. As to the removal of the managing agent for fraud or breach 
of trust, see s. 337, and for gross negligence or mismanagement, see s. 338. 
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In the latter case a special resolution will be required ; but in the former 
case an ordinary resolution of the company will suffice. Any two 
directors of the company will be entitled to call a general meeting for 
considering any resolution referred to in s. 337 or 338. for procedure 
see s. 339. 

169 . For the time when the disqualifications imposed by ss. 334 (a), 
335 (1), 336 and by any resolution passed under cl. (it) of s. 337, see sub- 
s. (1) of s. 340. As to the time when the Board may suspend the manag- 
ing agent in cases referred to in sub-s. (1) of s. 340, see sub-s. (a) thereof. 

170 . A conviction will not however operate as disqualification if 

the convicted partner, director etc. of the managing agent’s firm or com- 
pany is expelled — see s. 341. . 

Resignation and Transfer of Office by Managing Agent. 

171 . As to the resignation by the managing agent and the proce- 
dure thereof see s. 34a. 

172 . A transfer of office by the managing agent shall not take 
effect unless it is approved both by the company in general meeting and 
by the Central Government — s. 343. 

Succession to Managing Agency by Inheritance or Devise. 

173 . Any agreement made by a company with its managing agent 
after the commencement of this Act shall be void so far as it provides 
for succession to the office by inheritance or devise (s. 344). In the cases 
of such agreement made before the commencemnt of this Act such suc- 
cssion will not be valid unless it is approved by the Central Government 
— s- 345- 

Changes in Constitution of Managing Agency Firm or Corporation. 

174 . Changes in the constitution of the managing agency firm or 
corporation are to be approved by the Central Government. For mean- 
ing of a change in the constitution of a body corporate and for details 
see s. 346. 

Application of Schedule VIII to Certain Managing Agents. 

175 . As to the application of Sell. VIII (which contains declara- 
tions to be made by firms, private companies and other bodies corporate 
acting as managing agents or secretaries and treasurers) to certain 
managing agents, see s. 347. 

Remuneration of Managing Agents. 

176 . Save as otherwise expressly provided in this Act. no company 
shall pay to its managing agent in respect of any financial year begin- 
ning at or after the commencement of this Act, by way of remuneration, 
in any capacity (including that of the managing agent), any sum in 
excess of 10 per cent, of tne net profits of the company for that financial 
year— s. 348. 

177 . As to how the net profits are to be determined, see s. 349. As 
to the ascertainment of depreciation, see s. 350. 
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178 . For the special provision where there, & a profit-sharing 
arrangement between two or more companies, see s. 351. 

179 . Additional remuneration may be paid to the managing 
agent if, and only if, such remuneration is sanctioned by a special reso- 
lution and is approved by the Central Government — s. 35*. ' 

180 . As to the time of payment of the remuneration, see s. 353. 

181 . A managing agent shall not be entitled to an office allowance, 
but he will be entitled to be re imbursed in respect expenses as provided 
in s. 354. 

182 . SS. 348 to 354 relating to remuneration of managing agents 
shall not apply to a private company, unless it is a subsidiary to a 
public company— s. 355. 

Appointment of Managing Agent or Associate as selling or buying 
agents for the company. 

183 . No managing agent or his associatle shall receive any com- 
mission or other remuneration in respect of sales of goods produced by 
the company, if the sales are made from any place in India [s. 356(1)]. 
As to the appointment of the managing agent as selling agent for sales 
outside India, see sub-ss. (*) to (5) of s. 356. 

184 . For application of s. 356 to supply or rendering of any service 
by the company, see s. 357. 

185 . As regards the appointment and remuneration of the manag- 
ing agent or his associate as buying agent for the company in or outside 
India, see s. 358. 

186 . As to the commission etc. of the managing agent as the buy- 
ing or selling agent of other concerns, sec s. 359. 

187 . A company may by special resolution approve of any contract 
with its managing agent or his associate (a) for the sale, purchase or 
supply of any property or for the supply or rendering of any service 
other than that of managing agent, and (b) for the underwriting of any 
shares or debentures to be issued or sold by the company — see s. 360. 

188 . All existing contracts relating to the matters referred to in 
ss. 3156 to 360 between the company and the managing agent or his 
associate shall be deemed to terminate on 1st March, 1958 unless they 
terminate on an earlier date — s. 361. 

189 . Any remuneration received in contravention of ss. 348 to 354 
and 356 to 361 shall be held in trust for the company — see s. 363. 

190 . As to the inspection of and taking of extracts from and copies 
of the registers referred to in ss. 356 to 360, see s. 36s. 

Assignment of, or Charge on, Remuneration. 

191 . Any assignment of, or charge on, his remuneration or any 
part thereof effected by a managing agent, shall be void as against the 
company — s. 364. 

Compensation for Termination of Managing Agent’s Office. 

192 . For the prohibition of payment of compensation for loss of 
office in certain cases, see s. 365 ; and for the limit thereof— sec s. 366. 
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193 * Other rights and liabilities of the managing agent or the 
company will not be affected on termination of die managing agent's 
Office — see s. $6 7. 

Restrictions on Powers of Managing Agent. 

194 . The powers of the managing agent appointed before or after 
the commencement of the present Act shall be exercised subject to the 
superintendence, control and direction of the Board of directors and to 
the provisions of the memorandum and articles as well as to the restric- 
tions contained in Schedule VII — s. 368. 

Loans. 

195 . No public company or a private company which is a subsi- 
diary of a public company shall make any loan to or give any guarantee 
or provide any security in connection with a loan made by any other 
person to, or to any other person by its managing agent or nis associate, 
or to any body corporate specified m cl. (b^ of sub-s. (1) of s. 569. — See 
that section. For exception regarding credit given for facilitating com- 
pany’s business, see sub-s. (a) of s. 369. 

196 . As regards prohibition of loans, etc. to companies under the 
same management, see $. 370. As to the penalty for contravention of 
ss. 369 and 370, see s. 371/ 

Purchase by Company of Shapes etc. of Other Companies. 

197 . For restrictions on and provisions relating to the purchase by 
a company of shares, or debentures of other companies in the same 
group, see s. 37a. As to provisions relating to the investments made 
before the commencement of this Act, see s. 373 ; and as to penalty for 
contraventions of ss. 37a and 373 see s. 374. 

Managing Agent not to engage in Competing Business. 

198 . A managing agent is not allowed to engage in a business 
competing with the business of the managed company. For detailed 
provision in this respect see s. 375. 

Condition Prohibiting Reconstruction or Amalgamation of Company 
except on Continuance of the Managing Agent, etc. 

199 . Any provision in the memorandum, articles etc., whether 
made before or after the commencement of this Act, which prohibits the 
reconstruction of the company or amalgamation with any other body 
corporate except on the condition that such managing agent, etc. must 
be appointed or re-appointed in the reconstructed company or the body 
resulting from amalgamation shall become void with effect from the 
commencement of this Act — see s. 376. 

Restriction on Right of Managing Agent to appoint Directors. 

200 . The managing agent may, if se authorised by the articles, 

appoint not more than two directors where the total number of directors 
exceeds fiye, and one director where the number does not exceed five. 
For detailed provision see s. 377. , 
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Secretaries and Treasurers. 

201 . For definition, see s. s (44). For distinction between 
“manager” and “secretaries and treasurers”, see Note 79E. 

202 . A company may appoint a firm or body corporate as its 
secretaries and treasurers : provided that no company shall, at the .same 
time have both managing agent and secretaries and treasurers — s. 378. 

203 . Provisions of the Act applicable to managing agents will 
apply to the secretaries and treasurers, subject to the exceptions and 
modifications contained in els. (a) and (b) of s. 379. SS. 394, 330 and 
33* shall not however apply at all — s. 380. S. 348 shall apply subject to 
the modification contained in s. 381. 

204 . Secretaries and treasurers shall not have the right to appoint 
any director ; and ss. 377 and *61 shall not apply in the manner in which 
the persons specified in s. *6i are connected or associated with the 
managing agents — s. 38*. 

205 . Secretaries and treasurers will not be entitled, unless autho- 
rised by the Board of directors, to sell goods or articles produced by the 
company or to purchase, obtain or acquire machinery, stores, goods or 
materials for purposes of the company, or to sell the same when no 
longer required for those purposes — s. 383. 

See notes to s. 378. 


Managerial Remuneration, etc. 

206 . For the overall managerial remuneration and the minimum 
managerial remuneration in the absence or inadequacy of profits, see 
s. 198. 

207 . As to the calculation of commission etc. . payable to any 
officer or employee of the company other than a director, the managing 
agent, secretaries and treasurers or a manager, see the provisions of s. 199. 

208 . As regards prohibition of tax-free payments to any officer or 
employee of a company, see s. *00. 

Avoidance of provisions relieving liability of officers and 
auditors of Company. 

209 . Any provision in the articles, an agreement or any other 
instrument for exempting any officer or auditor of a company from, or 
indemnifying him against, any liability which by virtue of any rule of 
law, would otherwise attach to him in respect of any negligence, default, 
misfeasance, breach of duty or breach of trust shall be void — see s. *01. 

Prevention of Management by Undesirable Persona. 

210 . An undischarged insolvent will not be allowed to discharge 
the functions of directors etc. of a company, or to take part , or to be 
concerned, in the promotion, formation or management of any company 
— (see s. *0*). As to the penalty see that section. 

211 * As to the power of the Court to restrain fraudulent persons 
from managing companies and the procedure thereof, see the (retailed 
provision of s. *03. 
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Restriction on Appointment of firms and Bodies Corporate 

to Offices. 

212 * No company shall, after the commencement of this Act, ap- 
point or employ any firm or body corporate to or in any office or place 
of profit under the company, other than the office of managing agent 
or secretaries and treasurers, for a term exceeding 5 years at a time. 
For exceptions and details see sub-ss. (a) to (6) of s. 804. . . . 


Prospectus. 

213 . Great care and skill are required in drafting a prospectus 
by which capital is raised for the company. It should be attrac- 
tive but at the same time it should not contain misrepresentation of 
any material fact or any deceptive, misleading or ambiguous statement. 
Tne prospectus must comply with the provisions of s. 56. For the 
matters to be stated and the report to be set out in a prospectus., 
see that section. 

A skeleton prospectus is given in Form 88 in App. F.. As to the 
applicants for shares see Forms 89 and 90 in App. E. 

214 . A prospectus is to be dated and that date shall be taken as 
the date of publication thereof s. 55. This is to be signed by the 
directors etc. and filed with the Registrar for registration on or before 
the date of its publication, see s. 60. If a prospectus is issued without 
such a copy being so filed, the persons who are parties to the prospec- 
tus shall be liable to a heavy penalty [see s. Go (5)]. As to the penalties 
for issuing a prospectus in contravention of s. 57 or 58 relating to 
the expert’s consent, see s. 59. 

215 . Where a prospectus invites f>crsoiis to subscribe for shares in 
or debentures of the company, a director, promoter or any other per- 
son who has authorised trie issue of the prospectus will be liable for 
any misleading or untrue statement therein to all persons for compen- 
sation or damages who subscribe for the shares or debentures : Gli the 
faith of the prospectus (see s. 62 and notes thereto). As to the criminal 
liability for misstatement in a prospectus, see s. s. 63. 

216 . Terms of contract mentioned in a prospectus or statement in 
lieu of prospectus are not to be varied (s. 61). 

217 . Where there is a misrepresentation or concealment of a 
material fact in a prospectus the following remedies are open to the 
allottee : (1) rescission of the contract to take shares ; (2) defence taken 
in an action for call ; (3) rectification of the register of members ; U) 
damages in an action of deceit ; (5) damages under s. 62 ; and (6) 
criminal proceedings. 

218 . It sometimes happens that a company allots its shares or 
debentures to somebody with a view that the wnole or part of those 
shares or debentures may subsequently be offered for sale to the- public. 
It has been provided in s. 64 that any document by which the offer 
for sale to the public is made shall for all purposes be deemed to be a 
prospectus issued by the company and as such must comply with all 
the provisions relating to a prospectus issued by the company. It will 
be presumed that an allotment or agreement to allot shares and deben- 
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tures was made with a view to those being offered for sale to the public, 
if it is dtown (a) that an offer of the snares or debentures or any of 
them for sale to the public was made within 6 months after the allot- 
ment or agreement to allot or, (b) that on the date when the offer was 
made the whole of the consideration to be received by the company in 
respect of them had not been so received. 

219 * As to the construction of references to offering shares oar 
debentures to the public, etc., see s. 67. 

220 . In the case of newspaper advertisements of prospectus, it will 
not be necessary to specify therein the contents etc. of the memorandum 
(s. 66). 

221 . As to the penalty for fraudulently inducing persons to in- 
vest money in shares or debentures of a company, see s. 6$. 

Statement in Lien of Prospectus. 

222 . A company, not being a private company, which does not 
issue a prospectus or which has issued a prospectus but has not pro- 
ceeded to allot any of the shares offered to the public subscription must 
not allot any of its shares or debentures before it has filed with the 
Registrar a statement in lieu of prospectus giving most of the particulars re- 
quired to be given in a prospectus, in the form given Scnedue III of 
tne Act (s. 70). The statement is to be signed, as in the case of a 
prospectus, by every person who is named therein as a director or a 
proposed director or by his agent authorized in writing (s. 70). For 
detailed provision and penalties, see s. 70. 

223 . The terms of any contract referred to in the statement in 
lieu of prospectus cannot be varied except with the approval of the 
company in general meeting (s. 6i). 

Prospectus offeriog Debentures for Subscription. 

224 . The word "prospectus” means any prospectus, notice, cir- 
cular, advertisement or other invitation offering to the public for subs- 
cription any shares or debentures of a company |s. s (36)]. So when a 
prospectus is sought to be issued offering debentures for subscription, 
the prospectus thereof should comply with the requirements of ss. 55 
et sea. 

For forms of such a prospectus, application, allotment and transfer 
of debentures and the debenture itself see Forms 137, 138, 139, 140 and 
141 respectively in App. E. 


Underwriting. 

225 . Eor avoiding or minimising the risk of failure of an issue 
of shares or debentures of a company it is usual to make arrangement for 
underwriting them before issuing the prospectus. No allotment of shares 
can be made unless the amount stated in the prospectus as the minimum 
am ount which in the opinion of the directors must be raised by the 
issue of share capital inorder to provide for matters specified in cl. 5 of 
Sch. II has been subscribed and the application money (not less than 
5 p.c. of the amount of the share) received by the company in cash or by 
cheque within iso days after the first issue of the prospectus. In such 
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a case all moneys received from applicants for shares shall have to be 
returned within 130 days after the issue of the prospectus (s. 69). 

226 . The underwriter writes a letter to the promoters or directors 
of the company agreeing to underwrite a specified amount of the issue 
on the footing that he is only bound to take up his reteable proportion 
of what the public does not subscribe (see Forms 85 and 86 in App E). 
An underwriter usually procures sub-underwriters on similar conditions 
(for sub-underwriting letter see Form 87 in App. E). An underwriting 
letter, when accepted, ripens into a contract. As to what ‘‘underwriting** 
is and the obligations of an underwriter, see Note 478. 

Payment of Commission and Brokerage and Issue of Shares al Discount . 

227 * The responsihilies of an underwriter are undertaken in con- 
sideration of a commission the payment of which must have been authoriz- 
ed by the articles and disclosed m the prospectus (s. 76). Provision has been 
made in s. 79 for issuing at a discount shares of a class already issued 
provided that (i) such issue is authorized by a resolution of the company 
and is sanctioned by the Court ; (//)the resolution specifies the maximum 
rate of discount not exceeding 10 p.c. or such higher rate as the Central 
Government may permit in any special case ; ( iii ) not less than 1 year 
must at the date of issue have elapsed since the date on which the com- 
pany was entitled to commence business ; and (iv) such shares are issued 
within 2 months after the date on which the issue is sanctioned by the 
Court or within such extended time as the Court may allow. Every 
prospectus relating to the issue of such shares and every balance-sheet 
issued after the issue of the shares must contain the particulars of the 
discount or so much thereof as has not been written off. For the conse- 
quences of default of this latter provision see the second para of sub-s. 
(4) of s- 79 - 

2284 Save as aforesaid, the payment of a commission or discount on 
a share is illegal [see s. 7G (2) and notes]. 

229 * If a commission for subscription of its shares is paid by a 
company not issuing a prospectus, it must be disclosed in the statement 
in lieu of prospectus or in a statement in the prescribed form and filed 
with the Registrar, and where a circular or notice, not being a prospec- 
tus, is issued, the commission must also be disclosed therein [s. 76 (i)(iii)]. 

As to the form of statement of the amount or rate per cent, of the 
commission payable in respect of shares or debentures etc., see Form 
No. 4 in Appendix B. 

Issue of Shares al Premium . 

230 . Where a company issues shares at a premium, the aggregate 

amount thereof must be transferred to “the share premium account*’ which 
for reduction of capital shall be regarded as paid up share capital of 
the company [s. 78 (1)]. As to the application of tne share premium 
account, see sub-ss. (2) and (3) of s. 78. ^ 

Issue of redeemable preference shares . 

231 . Provision has been made in s. 80 for issuing redeemable pre- 
ference shares, if so authorized by the articles, in the case of companies 
limited by shares. Subject to the provisions of clauses (a) to (dj of sub’*. 

I— v 



xxxiv 


INDIAN COMPANY LAW 


(i) of s. So thcjse shares may be redeemed by the company. As regards 
re-issue of these redeemed shares and other provisions relating to the -same 
see sub-ss, (4) and (5) of this section, 

232 . As to the penalty for contravention of s. 80, see sub*. (6) 
thereof. 

Payment of Interest out of Capital* 

233 . Payment of interest or dividend out of capital is illegal. But 

where any shares are issued to defray the expenses of the construction of 
any works or building or the provision of any plant which cannot be made 
profitable for a long period, the company may pay interest at a rate not 
exceeding 4 per cent, per annum (or at such other rate as the Central 
Government may direct by notification in the Official Gazette) on so 
much of that share capital as is for the time being paid up, subject to 
the conditions and restrictions mentioned in s. 208. * 

Applications for Shares* 

234 # It is not lawful to issue any form of application for shares or 
. debentures unless the form is issued with a prospectus which complies 
with the requirements of s. 56 [see sub-s. (3) of s. 56]. 

235 # Applications for shares with deposits (which should be not 
less than 5 per cent, of the amount of the share) may be received direct 
by the company or through a bank or banks with which previous arrange- 
ments have been made. For forms of such applications, see Forms 89 and 
90 in Ap p. E. Where a bank receives the applications, it daily sends them 
with a list to the company entering the amounts received on the com- 
pany's pass-book which is from time to time checked with the applica- 
tions. When it is seen that the amount of the minimum subscription as 
stated in the articles and the prospectus or the statement in lieu of pros- 
pectus has been received, the company proceeds to allotmnt. 


Allotment of shares. 

236 . In sub-s. (1) of s. 69 it has been laid dowm that no allotment 
shall be made of any share capital offered for public subscription unless 
the amount stated in the prospectus as the minimum amount which in 
the opinion of the Board of directors must be raised in order to provide 
for the matters specified in cl. 5 of Sch. II has been subscribed and the 
application money has been received in cash or by cheque or by other 
instrument which has been paid. The amount so stated in the prospec- 
tus as the minimum subscription will be reckoned exclusive of any 
amount payable otherwise than in cash and at least 5 per cent, thereof 
must have been received in cash by the company before going to 
allotment. 

237 * If the aforesaid conditions are not fulfilled within 120 days 
after the first issue of prospectus, all moneys received from the appli- 
cants of shares must be repaid within 130 days after the issue of the 
prospectus, otherwise the directors will be jointly and severally liable 
to repay that money wdth interest at 6 per cent, per annum [sub-s. (5) of 
s. 69]. . Until such repayment or until the certificate for commencement 
of business is obtained, the mpfjey should be kept deposited in one of 
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the scheduled banks {see sub-s. {4) of s. 69]. For the consequences of 
contravention of the last provision see the second para of sub-s. {4) of 
s. 69. 

238 . An allotment made in contravention of s. 69 will be voidable 
at the instance of the. applicant within two months after the statutory 
meeting, or where the company is not required to hold a statutory meet- 
ing as in the case of a private company or where the allotment "is made 
after the holding of the statutory meeting, within two months after the 
date of the allotment and not later , and will be voidable notwithstand- 
ing the company is in course of being wound up [See s. 71]. For the 
notice avoiding the allotment see Form 98 in App. E. 

239 . By the articles shares are generally placed at the disposal of 
the directors, the managing director or the managing agents. Where 
the power of allotment is vested in the directors, the secretary places the 
applications before the board meetings from time to time and resolu- 
tions for allotment are passed. Thereupon the secretary issues allotment 
letters (see Form 92 in App. E) entering the necessary particulars in the 
Application and Allotment Book (see Form 104 in App. E). The appli- 
cation on which allotment cannot be made owing to over-subscription 
of the issue or any other cause should be returned to the applicant with 
a letter of regret and a payment order for return of the deposit money 
(see Form 91 in App. E). For the forms of letters of allotment of pre- 
ference shares and fully paid shares see Forms 93 and 94 in App, E. 

240 . As to the prohibition of allotment in certain cases unless 
statement in lieu of prospectus is delivered to the Registrar, see s. 70 
and under the heading "Statement in lieu of Prospectus”, supra. 

241 . No allotment of shares or debentures shall be made in pur- 
suance of a prospectus and no proceedings shall be taken on applica- 
tions in pursuance thereof, until the beginning of the 5th day after that 
on which the prospectus is first so issued, which is called “the tune of 
the opening of the subscription lists”. For detailed provision see s. 72. 

242 . For the provisions regarding allotment of shares and deben- 
tures to be derail with on stock exchange see s. 73 ; and as to the manner 
of reckoning 5th days etc. in ss. 72 and 73, see s. 74. 

Return of allotment. 

243 . After allotment the company should within one month file 
with the Registrar a return of allotment complying with the provisions 
of s. 75. 

As to the form, see Form No. 2 in Annexure ‘A’ of the Companies 
(Central Government’s) General Rules and Forms, 1956, printed as Ap- 
pendix B. As to the form of particulars of contracts relating to fully 
paid up or partly paid up shares to be filed along with the return, see 
Form No. 3, ibid. 

244 . In sub-s. (3) of s. 75 the Registrar has been given power to 
extend the aforesaid period of one month. As to the consequence of 
default in complying with the provisions of s. 75, see sub-s. (4) thereof, 

245 . Nothing in s. 75 shall apply to the issue and allotment of 
shares forfeited for non-payment of calls [s. 75 (5)]. 
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246 * The return of allotment is generally filed once a month 
taking care that all allotments made within the month are included 
therein. 


Commencement of Business* 

247 * A public company cannot commence business or exercise 
any borrowing power unless and until it gets the requisite certificate 
from the Registrar of Companies (s. 149). To obtain tnis the company 
must comply with the provisions of s. 149. 

For the form of declaration of compliance with sub-s. (1) (a), (b) 
and (c) of s. 149, see Form No. 19 in Appendix B, and for the form of 
declaration of compliance with sub-s. (si) (b) of s. 149, see Form No. so, 
ibid . 

248 * All contracts made by the company before the date on which 
it is entitled to commence business arc provisional only and not binding 
on the company until such date [see s. 149(4) and notes thereto]. For 
consequences of commencing business or exercising borrowing powers in 
contravention of s. 149 see sub-s. (6) thereof. 

249 * S. 149 however does not apply to a private company or to a 
company registered before the commencement of Act VII of 1913 (/.<?., 
1st April, 1914) which has not issued a prospectus [s. 149(7)]. The 
provisions of s. 149, in so far as they do not relate to shares apply to a 
company limited by guarantee and not having a share capital [s. 149(8)]. 

Register of Members* 

250 * As soon as a company is registered, the secretary should com- 
mence writing up the register of members beginning with the names of 
the subscribers to the memorandum, and where the allotments are made 
he should enter therein the names of the allottees and other necessary 
particulars. For these particulars and penalty for default see s. 150. 
As to the method of keeping the register sec s. 150 and notes thereto. 
In large companies another book called the “share ledger’* is used in 
w'hich an account is kept of the shares of the particular members. Ordi- 
narily one book will suffice and Form 105 in App. E for the purpose is 
recommended. 

251 * It has been provided in s. 151 that every company having 
more than 50 members must keep an index of the names of members 
and must within 14 days after any alteration is made in the register of 
members make the necessary alteration in the index. The index may 
be in the form of a card index and must contain a sufficient indication 
to enable the account of any member to be readily found. The index 
must, at all times, be kept at the same place as the register of members 
[s. 151 (3)]. For the consequences of default in keeping the index see 
sub-s. (4) of s. 151. 

252 . Every company shall also keep a register and index of deben- 
ture-holders. For detailed provision in this respect, see s. 15s. 

253 . It should be remembered that no notice of any trust, express- 
ed, implied or constructive shall be entered on the register of members 
or of debenture-holders nor will the Registrar of Companies receive any 
such notice (see s. 153 and notes thereto). 



INTRODUCTION 


xxxvii 


254 . .For the provisions relating. to the keeping of a branch register 
outside India, called the “foreign register” see ss. 157 and 158. 

256 . The register of members is prima facie evidence of matters 
directed or authorized by the Act to be entered therein (see s. 164 and 
notes). 


Closing of Register of Members or Oebenture-hoiders. 

257 . A company may, by complying with the provisions of 
s. 154 (1) dose its register of members or debenture-holders for a period 
not exceeding 45 days in each year, but not exceeding 30 days at any 
one time. As to the penalty see sub-s. (a) of s. 154. 

Rectification of the register of members. 

258 . Where a person has been induced to take shares by fraud or 
misrepresentation and where a person has ceased to be a member by 
transfer or otherwise and his name is kept on the register of members 
inspile of representation on his part, he may apply to the Court for 
rectification of the register. Similarly where a person has got a right 
to be on the register by taking transfer of shares or otherwise and the 
company refuses or makes unnecessary' delay to place his name cm the 
register of members, he can make such an application (see s. 155 and 
notes thereto). As to the directors’ power to rectify the register without 
intervention of the Court see N. 787. 

For detailed provisions see s. 155. 

259 . When the Court makes an order for rectification of the regis- 
ter of members, it directs notice of the rectification to be filed with the 
Registrar within 14 days from the dale of the making of the order 
(see s. 156). 

As to the Form of such notice, see Form No. si in Appendix B. 

Inspection ire. of the register of members. 

260 . The register of members commencing from the date of the 
registration of the company, the index of members, the register and 
index of debenture-holders and all annual returns prepared under ss. 159 
and 160 together with the copies of the certificates and documents 
required to be annexed thereto under ss. 160 and 161 should be kept at 
its registered office (see s. 163). They may be inspected by the members 
or debenture-holders gratis and by any other person on payment of one 
rupee for each inspection during the business hours; any member or 
other person may also make extracts therefrom without fee or additional 
fee [see s. 163] ; and the company must cause any copy so required by 
such persons to be . sent to them within 10 days from the date of the 
requisition [see sub-s. (4) of s. 163]. As to the penalty for default see 
sub-$. (5) of s. 163. In case of default the Court may by order compel 
an immediate inspection of the register and index or direct that copies 
required shall be sent to the persons requiring them [see sub-s. (6) of 
s. 163]. 


Annual Returns. 

261 . Every company having a share capital, must, within 4s days 
from the date of holding the annual general meeting referred to in s. 166 
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-file with the Registrar a return containing particulars specified in Sche- 
dule V regarding matters mentioned in els. (a) to (g) of sub-s. (i) of s. 139. 
For details see that section. 

262 . As to the provision for such annual return by a company not 
having a share capital, see s. 160. 

263 . For further provisions regarding the annual return and 
certificate to be annexed thereto, see s. 161. 

, 264 . As to the penalty and interpretation, see s. 162. 

Share Certificates and Stock Certificates. 

265 . From the application and allotment book and the register of 
members the secretary should take materials for writing up the 
certificates of shares and stocks (see Forms 96 and 97 in App. E). These 
should be signed and sealed in accordance with the provisions there- 
for in the articles of association and kept ready for delivery within 
three months after the allotment or transfer (s. 113). As soon as the 
share certificates are ready a notice to that effect (see Form 95 in App. 
E) should be sent to the shareholders whose certificates are thus ready. 
For penalty for default see s. 113(2). For making good the default, 
see sub-s. (3) of s. 113. 

266 . A statement as to the company’s lien on the shares should 
not be entered on the share certificate (sec notes to s. 113). For other 
matters relating to the share certificate see notes to ss. 84 and 113. As 
to the “lien” clause in the articles see reg. 9, Table A and for waiver, 
priority and effect of assignment or death see notes to reg. 9. 

267 . If a share certificate is defaced, lost or destroyed, it may be 
renewed by the company in accordance with the provisions thereof in 
the articles (see reg. 8 of Table A) upon furnishing the requisite evidence 
and indemnity bond (see Form 100, in App. E). Before issuing a fresh 
certificate advertisement in a newspaper should be made in Form 99. 
in App. E. 

268 . Where shares are converted into stock, share certificates 
should be called in and stock certificates issued in lieu thereof. For 
form of stock certificate see Form 97 in App. E. 


Calls. 

269 . Calls arc to be made by the directors only [see s. 292 (1) (a)]. 
The amount and interval should tally with those mentioned in the pros- 

P ectus and articles. For notice of call to be sent to the shareholders see 
orm 101 in App. E. A register of calls should be kept in a form 
similar to Form 105 in* App. E. Provisions are generally made in the 
articles for interest at certain rates payable to the company for failure 
to pay call on the due date. For other informations in connection with 
this matter see notes to regs. 13 and 15 of Table A. 

270 . Calls on shares of the same class are to be made on a uniform 
basis (see s. 91). A company may accept unpaid share capital, although 
not called up-—s. 92. 
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Forfeiture. 

271 . Provisions are generally made in the articles for forfeiture of 
shares for non-payment of call money (see regs. 29 to 35 of Table A), 
Where the articles provide that a person whose shares have been for- 
feited shall, notwithstanding the forfeiture, remain liable to pay the call 
money with interest (see reg. 33 of Table A), such a provision is enforce- 
able. 

272 . The regulations contained in the articles for forfeiture should 
be strictly followed, otherwise the Court may declare the forfeiture in- 
valid. As to the notice of forfeiture see Form 103 in App. E. S. 75 
regarding return of allotments does not apply to the issue and allotment 
of forfeited shares [see sub-s. (5) of that section]. 

273 . For other matters relating to forfeiture of shares see regs. 99 
to 35 of Table A and notes thereto. 

Share Capital. 

274 . Shares in a company are movable property, transferable in 
the manner provided by the articles — s. 82. Each share shall be distin- 
guished by its appropriate number — s. 83. 

Kinds of Share Capital. 

275 . Shares issued after the commencement of this Act shall be of 
two kinds only, namely, "preference share capital," and "equity share 
capital” (s. 85). As to their meaning and those of “preference shares” 
and “equity shares”, see s. 85. 

Voting Rights. 

276 . As to the voting rights of the holders of the aforesaid shares, 
see s. 87. Issue of shares with disproportionate voting rights has been 
prohibited by s. 88. As to the termination of disproportionately ex- 
cessive voting rights in the existing companies, see s. 89. 

277 . The provisions of ss. 85 to 89 will not (a) in the case of shares 
issued before the commencement of this Act, affect any voting rights 
attached to the shares save as otherwise provided in s. 89, or any right 
attached to the shares as to dividend, capital or otherwise, or ( b ) apply 
to a private company, unless it is a subsidiary of a public company — 
s. 90. 


Alteration of Share Capital. 

278 . A company having a share capital may, if so authorized by its 
articles, (a) increase its share capital by the issue of new shares, (b) con- 
solidate and divide all or any of its shares into those of larger amounts ; 
(c) convert all or any of its paid up shares into stock and .re-convert that 
stock into paid up shares of any denomination ; (d) sub-divide its shares 
or any of them into shares of smaller amounts ; and (e) cancel shares 
which have not been taken or agreed to be taken (s. 94). Such a can- 
cellation of shares is not a reduction of shave capital within the meaning 
erf the Act [s. 94(3)]. These powers must be exercised bv the company 
in general meeting and will not be required to be confirmed by the 
Court [sub-s. (*} of s. 94] and the company must file within 1 mono) 
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with the Registrar notice of the exercise of any powers of sub-division, 
cancellation etc. of shares (see s. 95). For form of such notice see 
Form No. 5 in App. B. 

279 # If the articles do not contain the requisite powers they may 
be taken by passing "special resolution" (see ss. 31 and 189 and notes to 
those sections). 

280 . An unlimited company may by its resolution for registration 
as limited company, increase its share capital and/or provide that a 
specified portion of its uncalled share capital shall not be capable of 
being called up except in the event of the company being wound up— 
s. 98. 

281 . As to the provision for reserve liability of a limited company, 
see s. 99. 

(a) Increase of Share Capital. 

282 . In increasing the share capital the provisions in the articles, 
or if there is no such provision, those in the resolution authorizing the 
increase, should be followed. An ordinary resolution will do. Formerly 
the company might empower the directors to make the increase but 
since 1937 a resolution of the general meeting has been necessary. See 
sub-s. (2) of s. 94. 

283 . Where the company decides to increase the capital by the 
issue of further shares, they must be offered in the first instance to the 
members in proportion to the existing “equity" shares held by each 
member ami such offer is to be made by notice specifying the number 
of shares to which the member is entitled and limiting a time within 
which the offer, if not accepted, will be deemed to be declined (see s. 81 
and notes thereto). For meaning of "equity shares” see s. 85. 

284 . Where a company having a share capital consisting of shares 
or stock has increased the same beyond the registered capital and where 
a company not having a share capital has increased the number of its 
members beyond the registered number, it must file with the Registrar 
within fifteen days of the date of the resolution a notice of the increase 
(see s. 97). For form see Form No. 6 in App. B. The notice must 
include particulars of the classes of shares affected and the conditions 
(if any) subject to which the new shares are to be issued [see the new 
sub-s. (2) of s. 97]. As to the penalty for omission to file the notice 
see sub-s. (3) of s. 97. 

As to the form of notice of increase in number of members under 
s. 97, see Form No. 7 in Appendix B. 

(b) Consolidation of shares. 

285 . The observations made above in the case of increase of share 
capital apply generally as to the mode in which the shares may be con- 
solidated and divided into shares of larger amount. 

(c) Conversion of shares into stock and re-cotwersion . 

286 * It should be noted that only paid up shares can be converted 
into stock. If anything remains unpaid on the shares, such shares can- 
not be converted into stock. For distinction between "shares" and 
"stock" and the convenience of stock see notes to s. 84 and s. 95. 
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287 . A company cannot issue stock directly. For the form of 
stock certificate see Form 97 in App. E* 

288 . The mode of converting shares into stock or reconversion is 
the same as in the case of an increase of share capital. 

289 * Where the share capital has been converted into stock, the 
provisions of the Act which arc applicable to shares only will cease to 
apply in respect of the shares thus converted ; (see s. 96). 

(d) Sub-division of shares. 

290 . A company may sub-divide its shares or any of them into 
shares of smaller amount, provided that in the sub-division the propor- 
tion between the amount paid and the amount unpaid on each reduced 
share be the same as it was in the case of the snares from which the 
reduced share is derived [s. 94 (1) (d)]. 

291 . In the case of sub-division of shares the provision for notice 
to the Registrar is similar to that in the case of increase of capital (see 

95 )- 


(e) Cancellation of shares . 

292 . A cancellation of shares made under s. 94 (1) (e) is not a 
reduction of capital [s. 94 (3)]. In this way that portion of the autho- 
rized capital which has not been taken or agreed to be taken may be 
diminished. But where the subscribed capital (whether the shares are 
paid up in part or whole) is sought to be reduced, strong safeguards 
have been provided in the Act (see ss. 100 et seq .). 

Reorganization of Share Capital. 

293 . Formerly a re-organization of share capital could be made by 
complying with the provisions of s. 54 of the old Act of 1913. That 
section was repealed by Act XVII of 194s. All re-organizations of share 
capital can now be effected by following the provisions of s. 391 et seq. 

Variation of shareholders' rights . 

294 . It has been provided by s. 106 that in the case of a company 
the share capital of which is divided into different classes of shares, pro- 
vision may be made by the memorandum or articles for authorising the 
variation of rights attached to any of the classes of shares subject to the 
consent of any specified proportion of the holders of the issued shares 
of that class or the sanction of a resolution passed at a separate meeting 
of the holders of those shares and supported by the votes of the holders 
of any specified proportion, not being less than three-fourths, of those 
shares. If in pursuance of the said provision the rights attached to any 
class of shares are varied, then the holders of not less in the aggregate 
than 10 per cent, of the issued shares of that class, being persons who 
did not consent to vote in favour of the resolution for the variation, may 
apply to the Court to have the variation cancelled, and where any such 
application is made, the variation shall nor have effect unless and until 
it is confirmed by the Court [see s. 107 (1)]. As regards the procedure 
for the making and hearing of such application see sub-ss. (a) of s. 107, 
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295 . The company must, within 15 days after service on it the 
order .of the Court, forward a copy of the order to the Registrar ; and 
far the consequence of default see sub-s. (5) of s. 107. 

Reduction of Share Capital. 

296 . S. 77 provides that no limited company shall have power to 
buy its own snares. But it can effect a reduction of capital by comply- 
ing with the provisions of sections 100 et seq. If the power to reduce is 
contained in the articles, it can at once proceed to pass the necessary 
special resolution for reduction ; but if not, the company must first take 
the necessary power by altering the articles under s. 31, that is, by pass- 
ing "special resolution” (see s. 1 89 and notes thereto). 

297 . Sub-s. (2) of s. 77 provides that no public company and no 
private company winch is a subsidiary of a public company shall give, 
whether directly or indirectly, and whether by means of a loan, guarantee, 
the provision of security or otherwise, any financial assistance for the 
purpose of or in connection with a purchase or subscription made or 
to be made by any person of any shares in the company or in its holding 
company. For the consequences of contravention of these provisions 
see sub-s. (4) of s. 77. These restrictions will not however apply to a 
private company not being a subsidiary company of a public company. 
For further exceptions see the Proviso to sub-s. (2) and sub-ss. (3) and 
( 5 ) of s- 77 - 

298 . The company can by complying with ss. 100 et seq. extinguish 
or reduce the liability on any of its shares not paid up-. As for instance, 
where Rs. 5 only has been paid on each of the shares of Rs. to, the 
company can extinguish the further liability of Rs. 5 per share by re- 
ducing the Rs. 10 shares to Rs. 5 shares. 

299 . Where capital has been lost or is unrepresented by available 
assets, the company can cancel a portion of its paid up share capital. As 
for instance, where the company’s share capital is one lac of rupees 
divided into 1,000 shares of Rs. 100 each all paid up and has lost 
Rs. 25,000 in its business which is not represented by any available assets, 
it can write off that amount from its share capital and make each share 
one of Rs. 75 fully paid. 

300 . Where the paid-up capital is in excess of the requirements of 
the company, it can return the excess amount to the shareholders. As 
for example, where the capital is Rs. 1,00,000 divided into x,ooo shares 
of Rs. too each all paid up, if the company does not require more than 
Rs. 50,000 for its purposes, it may return Rs. 50 per share to the share- 
holders and make the shares of Rs. 50 each fully paid up. In such a 
case the capital may be returned al«> on the footing that it may be 
called up again when. the company may think it necessary. 

301 * In all these cases the return should be an all round one, that 
is, the reduction should be made in respect of each share in the same- 
proportion. But in a proper case the Court can confirm any kind of 
reduction notwithstanding that it affects the rights of a particular class 
of shareholders. See : notes to s. 100. 

302 . As to the procedure, see ss. 101 et seq. 
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303 * Where the Court makes an order confirming the reduction 
it may make an order that the company must add to its name the words 
"and reduced” until such date as the Court directs [s. to* {*) and (g)]. 
As to the registration of the Court’s order and minute of reduction see 
s. iog. See in this connection sub-ss. (2) to (6) of s. 103. 

304 . A company limited by guarantee may, if it has a share capital 
and is so authorized by its articles, increase or reduce its share capital in 
the same manner — see s. 94. 

Reserve Liability. 

305 . A limited company may by “special resolution" determine 
that the uncalled portion of its capital shall not be called up except in 
the event and for the purposes of winding up (s. 99). As to the power 
of an unlimited company to provide for reserve share capital on re- 
registration, see s. 98. 

Transfer of Shares and Debentures. 

306 . Shares and debentures are transferable subject only to the 
restrictions that may be imposed by the articles. For discussion as to 
the right of transfer and the directors’ powers to refuse registration 
thereof see Notes 499, 500 and notes to reg. 19 of Table A. As to how 
transfers are effected, effects of non-compliance with the rules, effects of 
registration, forged transfers, certification and estoppel, transfer in blank, 
priority of title, purchase at Court sale fee. see notes to s. 82 and reg. iq 
of Table A. 

307 . Unless a particular form is prescribed in the articles, the 
transfer may be effected by any usual or common form (sec reg. 20 of 
Table A). But it is required that the instrument of transfer is to be 
executed iioth by the transferor and the transferee (see s. 108). For form 
of transfer see reg. 20 of Table A and Form 114 in App. E. 
The instrument of transfer together with the certificate of shares 
transferred is sent to the company, upon which the secretary 
gives a receipt (see Form 115 in App. E). If all the shares 
mentioned in the share certificate are transferred, an endorsement 
is generally made on the back of the share certificate to the 
effect that the shares are transferred to the transferee and the share 
certificate is returned to the latter. But where some of the shares 
only are transferred a “balance receipt” (see Form 1 16 in App. E) is given 
and two new share certificates are prepared — one is given to the transfe- 
ror for the shares retained by him and the other to the transferee for 
the shares transferred to him. 

308 . When an instrument of transfer together with the share 
certificate is received in the company’s office, the secretary should send 
a notice (see Form 117 in App. E) to the transferor to his registered 
address. But even this does not protect the company if the transfer is 
found to be forged (see N. 510). So it is the duty of the secretary to 
compare the signature of the transferor with his admitted signature kept 
in the office. For this purpose signatures of all members should be cal- 
led for and kept in a separate book in alphabetical order. 

309 . If the secretary does not hear from the transferor within a 
reasonable time or a communication admitting the transfer 'is received. 
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the former places the transfer before the directors or other authority 
prescribed in the articles for orders for registration of the transfer, and 
this should be recorded in the register of transfers of shares (see Form 1 18 
in App. E). The consequent changes in the register of members are 
also to be made, and a new folio should be opened in the name of the 
transferee. 

310 . After all this has been done, the transferee's name should be 
endorsed on the back of the share certificate or, if necessary, a new share 
certificate or certificates should be prepared taking care that the original 
certificate is cancelled and destroyed. For, if any one can get hold of 
the original certificate and he transfers the shares to a bona fide pur- 
chaser For value the company may be liable. 

311 . It i$ the transferee who usually makes the application for 
registration of the transfer ; but the transferor has the same right to 
apply for registration (see s. no and notes thereto). 

312 . If the company improperly refuses to register the transfer, the 
remedy of the transferor and the transferee is to apply to the Court for 
rectification of the register (see s. 155 and notes tnereto). 

Certification of Transfers, 

313 . The certification by a company of any instrument of trans- 
fer of shares or debentures shall be taken as a representation by the 
company to any person acting on the faith of the certification that there 
have been produced to the company the documents of the prime facie 
title of the transferor, but not as a representation that the transferor has 
any title to the shares or debentures fs. 112(1)]. As to the effect of 
erroneous certification made by a company, see sub s. (2) of s. 112. For 
other provisions relating to the certification, see sub-s. (3) of s. 112. 


Profusions relating to transfer of shares. 

314 . S. 110 provides that an application for registration of the 
transfer of shares may be made either by the transferor or the transferee, 
but if the application is made by the transferor of partly paid 
shares no registration shall be effected unless the company gives notice 
of the application to the transferee. The company may of course refuse 
to register the transfer, if empowered to do so by its articles. Unless 
the directors decide to exercise this power of refusal, they must, if no 
objection is made by the transferee within 2 weeks of the receipt of the 
aforesaid notice, enter the name of the transferee in the same manner and 
subject to the same conditions as if the application for registration was 
made by the transferee. 

315 . For the manner in which the notice is to be served see sub-s. 
(3) of s. 110; and as to the execution of the instrument of transfer see 
s. 108. 

316 . If the company refuses to register the transfer of any shares 
or debentures it must, within 2 months from the date on which the in- 
strument of transfer was lodged, send to the transferee as well as the 
transferor notice of the refusal [see sub-s. (2) of s, 11,1]. For the con- 
sequences of default see that sub-section. 
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317 . As to the new provisions for and relating to appeal to the 
Central Government against any refusal or failure of the company to 
register the transfer or failure to send notice of its refusal, see sub-ss. 
(3) to (7) of s. m. 

Right of the legal representative of deceased shareholder to transfer. 

318 . The legal representatives of a deceased member is entitled to 
transfer the shares standing in the name of the latter without being 
himself registered as a member (see s. 109 and notes thereto). 

Stamp. 

319 . For stamp on an instrument of transfer see App. F. 

Transmission of Shares. 

320 . On the death of a member, the survivors where the member 
was a joint holder, and his lega,l representatives where he was a sole 
holder, will be the wily persons recognised by the company — see reg. 
25 of Table A. 

As to the right of a person becoming entitled to a share in conse- 
quence of the death or insolvency of a person, see regs. *6 to 28 of 
Table A. 

321 . The company should keep a book for noting the contents of 
the probate, letters of administration, succession certificates and decrees 
of the Court directing the rectification of register of members under s. 
155 or declaring the title of a particular person or persons to particular 
shares. Powers of attorneys sent to the company for noting their contents 
may also be noted in this book. 

322 . Shares or stock registered in the name of a lunatic can be 
transferred only under order made in lunacy by the person named in 
the order (see N. 589). 

Share-warrants to Bearer. 

323 . A public company limited by shares, if so authorized by the 
articles, may with the previous approval of the Centra] Government 
issue share warrants to bearers with respect to fully paid up shares and 
provide by coupons or otherwise for the payment of dividends (see s. 1 14 
and Form 109 in App. E). The advantages of a share-warrant are that 
it entitles the bearer to the shares therein specified and they are trans- 
ferable by delivery of the warrant [s. 114 (3)]. 

324 . On the issue of a share-warrant the company should strike 
out of the register of members the name of the member and enter in- 
tead the particulars mentioned in s. 115. Upon the surrender of the 
share-warrant for cancellation the date of the surrender should be entered 
in the register of members, and the bearer thereof will, subject to the 
articles, be entitled to have his name entered as a member in the register ' 
of members. If the company enters in the register the name of a bearer 
of share-warrant without the same being surrendered and cancelled, it 
will be responsible for any Joss incurred by any person for thus entering 
the name of the bearer (see s. 115). Penalty is provided in sub*. (6) 
erf that section for default in complying with the requirement* thereof. 
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Borrowing. 

325 . In order to carry out the objects of a company it is sometimes 
necessary for it to borrow money. In the case of a trading or a banking 
company the power to borrow money is implied (see notes to ss. 
13, 47, 125 and 143) ; but in other cases tne power should be taken in the 
memorandum or in the artides of association. Where power is given 
by the artides of association to raise money on the security of the com- 
pany’s uncalled share capital, and there is nothing in the memorandum 
to the contrary, the uncalled share capital may be effectually charged 
\Newton v. Debenture Holders of A ngto-A ustra lian ire. Co. (1895) A.C. 
244 (P.C.)]. Where there is a power to borrow, the company can give 
security for the money as incidental to the power of borrowing, and 
create a mortgage or charge on any property or undertaking of the 
company. 


Mortgage and charge. 

326 . Where a company after 1st April, 1914 creates a mortgage or 
charge (a) for securing any issue of debentures, (b) on its uncalled share 
capital, (c) on any immovable property, wherever situate, or interest 
therein, (d) on any book debts, (e) a mortgage or charge not being a 
pledge on any movable property except stock-in-trade, (f) a floating 
charge on the undertaking or property of the company, including stock- 
in-trade, (g) a charge on calls made, but not paid, (h) a charge on a ship, 
or a share thereof, or (i) a charge on goodwill, on a patent or a license 
under a patent or trade mark or on a copyright or a license under a copy- 
right, every such mortgage or charge, so far as the security is concerned, 
shall be void against the liquidator and any creditor of the company, unless 
the prescribed particulars of the mortgage or charge together with the ins- 
trument or a copy thereof verified in the prescribed manner are filed with 
the Registrar for registration within 21 days of the creation thereof (see 
s. 125). This section should be read carefully and for the meaning of the 
expressions used therein, e.g., “debenture”, “charge”, “fixed”, "specific'' 
and "floating” charges, “undertaking” &c. and for general commentary 
on the section see notes to that section. 

327 . Where any mortgage or charge on any property has been so 
registered, anv person acquiring such property or any part thereof, or 
any share or interest therein, will be deemed to have notice of the said 
mortgage or charge as from the date of such registration (see s. 126k 

As to the prescribed particulars of such charge, see Form No. 8 iti 
Appendix B. 

328 . The aforesaid prescribed particulars should be filed with the 
Registrar within 21 days as mentioned above. The Registrar will enter 
the particulars in the register kept by him. After making the entry the 
Registrar will return the instrument or the verified copy, as the case may 
be. The register is open to inspection on payment of a fee of one rupee 
(see s. 130). 'The Registrar will also give a certificate of registration which 
will be conclusive evidence of compliance with the provisions of Part V 
of the Act (s. 132). 

329 . S. 127 provides that where a company acquires any property 
which is subject to a charge of any kind, the company shall cause the 
prescribed particulars of the charge together with a copy [certified in 
the prescribed manner] of the instrument, if any, by which the charge 
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was created or evidenced, to be delivered to the Registrar for registra- 
tion within si days after the date on which the acquisition is completed, 
or in case the property is situate and the charge was created outside India, 
within si days after the date on which the copy of the instrument could 
have been received in due course of post. For the consequence of de- 
fault see subs, (s) of s. 127. 

As to the particulars of charge prescribed under s. 1S7, see Form 
No. 9 in Appendix B. 

330 . Where a series of debentures is created by a company, it 
must file with the Registrar within *t days after execution of the deed 
the particulars mentioned in s. 128. Where more than one issue is made 
of debentures in the series certain other particulars are to be filed with 
the Registrar. See the proviso of s. 128. For forms to be used in such 
cases see Forms Nos. 10 and 1 1 in Appendix B. As to the chronological 
index to the register of mortgages ana charges to be kept by the Registrar 
sec s. 131, For the form of such index, see Form No. 12 in App. B. 

330 A. As to the particulars in case of commission etc. paid on 
debentures, sec s. 129. As to the register of charges, index to that register 
and certificate of registration, see ss. 130, 131 ana 132 respectively. The 
company must cause a copy of every such certificate of registration to be 
endorsed on debenture or certificate of debenture stock (s. 133). 

331 . The registration of the aforesaid particulars may also lie 
effected on the application of any person interested therein, and in such 
case he will be entitled to recover from the company the fees properly 
paid by him for registration [s. 134 (2)]. 

332 . Whenever the terms, conditions, extent or operation of any 
mortgage or charge so registered are modified, the company must send 
to the Registrar the particulars of such modification for registration 
(sec s. 135)’, and such registration may also be effected on the application 
of any person interested therein (ibid). 

For the form of register of charges and memorandum of satisfaction 
pursuant to ss. 130, 135 and 137, see Form No. 13 in App. B. As to the 
form of complete satisfaction of charge under s. 138, of particulars ol 
modification of charge under s. 135 and of notice to be given by receiver 
or manager on ceasing to act as such under s. 137 (2), see Forms Nos. 
17, 14 and 16 respectively. 

333 . A copy of every instrument creating a mortgage or charge re- 
quiring registration under s. 125 should be kept at the registered office 
of the company ; but in the case of a series of uniform debentures a copy 
of one such debenture will be sufficient (s. 136). 

As to the notice of appointment of Receiver or manager under 
s. 137, sec Form No. 15. 

334 . Where there is an omission to register a mortgage or charge 

within 2t days as provided in s. 125 or there is omission or misstatement 
of any necessary particular or omission to give intimation to the Registrar 
of the payment or satisfaction of a debt for which a charge or a mort- 
gage was created, due to accident, inadvertence or some other sufficient 
cause, the Court may, on the application of the company or any interested 
person, extend the time for registration or order the omission or mis- 
statement to be rectified (s. 141). Where the Court extends the time, 
the order will not prejudice any rights acquired before the actual regis- 
tration [s. 141 (3)3. . 
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335 . S. 138 provides that a company must give intimation to the 
Registrar of the payment cur satisfaction of any mortgage or charge re- 
quiring registration under s. 1S5, within *1 days from the date of payment 
or satisfaction. On receipt of this intimation the Registrar will cause 
notice to be sent to the mortgagee calling upon him to show cause, 
within a time (not exceeding 14 days) to be fixed by such notice, why the 
payment or satisfaction should not be recorded ; ana if no cause is shown, 
the Registrar will order that a memorandum of satisfaction be entered on 
the register. If cause is shown, the Registrar will record a note to that 
effect in the register, and will inform the company that he has done so 
(s. 138). 

336 . As to the consequences of default in complying with any of 
the above provisions see s. 142. 

337 . Every company should also keep a register of charges as 
provided in s. 143. For penalty for omission to keep such a register and 
to enter the required particulars see s. 143 (2). 

338 . The copies of the instruments of mortgages and charges and 
the register of mortgages kept at the registered office of a company under 
ss. 136 and 143 respectively are open to inspection of any creditor or 
member of the company without fee, and the register of mortgages is 
open to inspection of any other person on payment of a fee not exceed- 
ing one rupee for each inspection (see s. 144). As to the penalty for 
default see sub-s. (3) of s. 144. The Court may also by order compel an 
immediate inspection of the said copies or registers [s. 144 (4)]. 


Debentures. 

339 . For the purpose of borrowing money or in payment for pro- 
jxTty purchased or for securing the repayment of money borrowed a 
company usually issues debentures or debenture-stock. For the meaning 
of these expressions see N. 48 and notes to s. 125. As to the form of 
debenture see Form 141 in App. E. 

340 . 340. Debentures may be tor a fixed term of years, or repay- 
able on notice or irredeemable (see s. 120 and notes thereto). They can 
also be framed as payable to bearer (N. 48 and notes to ss. 125 and 118). 

341 . Debentures may or may not give security on the company s 
assets, but generally mortgage debentures are issued creating a “fixed” 
charge on some or all properties of the company or a “floating charge” 
on all the properties and assets of the company, present and future. As 
to the distinction between a “fixed” and a “floating charge” see N. 49 
and notes to s. 125 and s. 123. 

342 . Debentures or debenture-stock arc sometimes secured by a 
trust deed conveying the company’s property to trustees for the deben- 
ture holders charging other property and containing provisions regu- 
lating the rights of thje company and the debenture-holders (see ss. 118 
and 119). The advantages of a trust deed are (1) that a legal estate is 
vested in the trustees ; (2) that they can look after the interests of all the 
debenture-holders for whom it is sometimes difficult to take common 
action to protect their interests ; (3) the trustees can sell the property 
secured ; and (4) they can, if so empowered in the deed, appoint receivers 
to carry on the business. As to the liability of trustees for debenture- 
holders, see s. 119. 
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343 . Debentures are offered to the public lor subscription by 
means of prospectus in the same wav as shares. For form of a skeleton 
prospectus see Torn 137 in App. E, tor form of application see Form 138 
m App. E and for form of the letter of allotment see Form 139 in App. E. 

344 . After the commencement of this Act no company shall issue 
any debentures carrying voting rights at any meeting of the company— 
see s. 117. 

345 . Debentures to bearers may be transferred by delivery, but 
ordinarily transfer is made by an instrument in writing as in the case 
of shares (see Form 140 in App. E). 

346 . Where a series of debentures containing any charge to the 
benefit of which the debenture-holders of that series arc entitled pari 
passu is created by a company, it will be sufficient for the purposes of 
s. 1*5, if there is tiled with the Registrar the particulars mentioned in 
s. 128 within 21 days after the execution of the deed containing the 
charge, or, if there is no such deed, after the execution erf any debentures 
of the series together with the deed or a copy thereof verified in the pres- 
cribed manner or one of the series of debentures. Where more than 
one issue is made of debentures in the series, particulars of the date and 
amount of each issue are to be filed with the Registrar (s. 128), 

347 . Where any commission, allowance or discount is paid or 
made directly or indirectly in connection with the issue of any deben- 
tures, the particulars required to be filed for registration under ss. 125 
and 128 should include particulars as to the amount or rate per cent, of 
such commissions &c. (s. 129). The company should also cause a copy 
of every certificate of registration given by the Registrar under s. 132 to 
be endorsed on every debenture or certificate of debenture stock issued 
by the company and secured by the mortgage or charge so registered 

(*• 133)- 

348 . A company should keep a register and index of debenture- 
holders (see s. 152 and Form 106 in App. E) which will, except when 
closed (for not exceeding 45 days in a year) (see s. 154) Ik open to the 
inspection of the registered holder of any such debenture and of every 
shareholder and they may require a copy of the register or any part 
thereof on payment of 6 as. for every 100 words or fractional part there- 
of (see s. 163). Similarly every debenture holder may get a copy of any 
trust deed for securing any issue of debentures on payment of one rupee 
in the case of a printed trust deed, and in any other case on payment of 
6 as. for every too words or fractional part thereof (see s. 118). For 
penalty for refusal of inspection or copy sec s. 163 (5), and the Court may 
compel immediate inspection and direct extracts and copies to be taken 
or sent [s. 163 (6)]. 

349 . As to a company’s power to re-issue redeemed debentures see 
s. 121. 

350 . A contract for taking debentures may he enforced by a decree 
for specific performance, while a contract for taking a mortgage cannot 
be so enforced (see s. 122 and notes thereto). 

Stamp . 

351 . As to the stamp duty on debentures and transfer of deben- 
tures see App. F. 

I— vii 
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Interest . 

352 . WJien interest on a debenture is paid, income-tax is deducted 
by the company and a certificate under s. 18(9) of the Income-tax Act, 
1922 is granted to the debenture-holder. For form of such a certificate 
see Form 12^ in App E. 


Receivers. 

353 . In a suit by a secured creditor the Court may appoint a 
receiver when it appears that the security is in danger or "jeopardy” 
(see notes to s. 123). A receiver may also be appointed by the deben- 
ture-holders under the powers contained in the debenture. In the latter 
case the power is fiduciary and must be exercised for the benefit of the 
debenture-holders generally. As to the appointment, position, powers 
and liability of a receiver see notes to ss. 123 and 137. 

354 . When an order is obtained from the Court for the appoint- 
ment of a receiver of the property of a company, or a receiver is 
appointed under the powers contained in an instrument, he must within 
15 days from the date of the order or appointment file notice of the fact 
with the Registrar (s. 137). For penalty for omission to file the afore- 
said notice sec s. 137(3). 

In the case of a receiver appointed under the powers contained in 
an instrument and where he has taken possession of the company’s 
property, he must file half yearly accounts with the Registrar so long as 
he remains in possession (see s. 421) and must also file, on ceasing to act 
as receiver, a notice to that effect with the Registrar (ibid). S. 422 provides 
that where a receiver has been appointed of a company’s property, every in- 
voice, order for goods, or business letter issued by or on behalf of the 
company or the receiver of the company, being a document on or in 
which the company’s name appears, must contain a statement that a 
receiver has been appointed. As to the penalty for default in comply- 
ing with any of the above provisions see s. 423. 

355 . Where a receiver is appointed on behalf of the debenture- 
holders or possession is taken by or on behalf of those debenture-holders 
of any properly of the company, then if the company is not at the time 
in course of being wound up, the debts mentioned in s. 530 must be 
paid forthwith out of the assets coming to the hands of the receiver or 
other person taking possession, in priority to any claim for principal or 
interest in respect of the debentures (see s. 123). 

356 . SS. 421 to 423 shall apply to the receiver of, or any person 
appointed to manage, the property of a company, appointed by a Court 
or under the powers contained in an instrument, in like manner as they 
apply to a receiver appointed under any powers contained in an 
instrument (s. 424). 


Statutory Meeting. 

357 . A company with a share capital other than a private com- 
pany must, within a period of not less than 1 month nor more than 6 
months from the date at which it is entitled to commence business (see 
s. 149) hold a general meeting of the shareholders which is called the 
“statutory meeting” (see s. 165). The notice convening the meeting 
must state that it is to be the “statutory meeting.” 
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35$, At lesist si days before the meeting the directors should 
forward the "statutory report” to every member of the company and 
other persons entitled to receive it. The report should set out matters 
contained in ds. (a) to (h) of sub-s. (3) of s. ids and it must be certified 
by not less than a directors one of whom shall be a managing director 
where there is one [s. 165 (4)]. The shares allotted, the cash received 
in respect of such shares and the receipts and payments shown in the 
report must be signed by the auditors of the company (ibid). A copy 
of the statutory report certified as aforesaid is to be filed with the Regis- 
trar forthwith after sending it to the members. For the consequences 
of default see sub-s. (9) of s. 165. The Board shall cause a list of mem- 
bers produced at the commencement of the meeting-— see s. 165 (6). 

For the form of the statutory report, see Form No. as in Appendix B. 

359 . The members present at the statutory meeting are entitled 
to discuss any matter relating to the formation of the company or aris- 
ing out of the statutory report, but if a resolution is desired to be passed, 
previous notice thereof must be given in accordance with the articles 
[s. 165 (7)]. The meeting may be adjourned from time to time and 
notice of a resolution may be given in accordance with the articles after 
the original meeting and before the adjourned meeting which has all 
the powers of the original meeting [s. 165 (8)]. For minutes of a statu- 
tory meeting sec Form 108 in App. E. 

360 . If default is made in filing the statutory report or in holding 
the statutory meeting the company may be ordered to be wound up by 
the Court [s. 433 (b)]. But if a petition is presented to the Court for 
winding up the company on this ground the Court may, instead of 
directing a winding up, give directions for the statutory report to be 
filed or the statutory meeting to be held. See s. 443 (3) (a). 


Annual General Meeting. 

361 . The first annual general meeting shall be held within 18 
months from the date of incorporation of the company. The next 
annual general meeting shall be held within 9 months of the expiry of 
the financial year [for definition see s. s (17)] in which the first annual 
general meeting was held, and thereafter within 9 months of the expiry 
of each financial year: Provided the Registrar may, for any special 
reason extend the time by not more than 6 months. Except as above, 
not more than 15 months shall elapse between the dates of a General 
meeting and the next. See s. 166. But the Registrar has no power to 
extend the date of the first annual general meeting. For the con- 
sequences of default in complying with s. 166 see s. 168. In case of 
default the Central Government may, on the application of any member, 
call or direct the calling of a general meeting (see s. 167). As to the 
penalty for default in complying with the directions given by the 
Central Government under s. 167 (1), see s. 168. 

362 . At such an annual general meeting a report of the directors 
regarding the working of the company is submitted, accounts and balance- 
sheets with profit and loss accounts with the auditor’s report thereon ate 
presented, dividends are declared and directors and auditors are elected. 
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Proceedings of annual general meetings . 

363 * Before the lime of the meeting the secretary should have 
ready on the table typed agenda paper with spaces for the chairman’s or 
the secretary’s notes (see Form tax in App. E), the original directors’ 
report, balance-sheet and the auditor’s report and a sufficient number of 
printed copies thereof, the register of members, minuterbook of genera] 
meetings, index of members’ addresses and specimen signatures (of mem- 
bers) book and proxies received with the date and time noted thereon. 
As each member enters the room his signature should be taken in a book 
kept for the purpose. 

364 . After election of the chairman or, if no election is necessary 
under the articles, after he has taken the chair, the chairman will con- 
duct the proceedings in accordance with the articles and the provisions 
of the Act and proceed with the items on the agenda paper, the secretary 
taking notes of the proceedings. 

365 . As to the form of the minutes of an annual general meeting 
see Form issst in App. E, that of a demand for poll see Form 130 in 
App. E and that of a list of members and votes Sec. in the matter of 
taking poll see Form 131 in App. E. 

Proceedings of general meetings. 

366 * The following provisions specified in ss. 171 to 186 shall, 
notwithstanding anything to the contrary in the articles of a company, 
apply with respect to general meetings of a public company and of a 
private company which is a subsidiary of a public company. They shall, 
unless otherwies provided in the articles apply with respect to general 
meetings of a private company which is not a subsidiary of a public 
company [sub-s. (1) of s. 170]. 

367 . As to the application of s. 176 relating to proxies to meetings 
of any class of members or of debenture-holders or any class of them, see 
cl. (a) of sub-s. (2) of s. 170 and as to the application of ss. 171 to 175 
and 177 to 186 to these meetings, see cl. (b) of that sub-section. 

For the form in which ss. 171 to 186 are to apply to meetings of any 
class of members, of the debenture holders, and of any class of debenture 
holders, see Annexures B, C and D respectively printed towards the end 
of Appendix B. 


Notice of a general meeting . 

368 . At least 21 days' notice is required for a general meeting 
[sub-s. (i) of s. 171]. As to when a shorter notice will do see sub-s. (2) 
of 5. 171. 

369 . For the contents and manner of service of notice .and the 
persons on whom it is to lie served, see s. 172, and as to the explanatory 
statement to be annexed to a notice, see s. 173. 

370 . As to the notice calling an annual general meeting, see 
Form iso in App. F.. 


Quorum for meeting. 

371 . Unless the articles provide for a larger number, 5 members 
personally present in the case of a public company, and * members 
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personally present in the case of a private company, shall be the 
quorum — s. 174. 

Chairman of meeting v 

372 . Unless the articles otherwise provide, the election of chair: 
man of a meeting shall be made in accordance with the provisions of 
s. 175. 

Proxies. 

373 . As to the appointment and instrument of proxies and their 
right of voting, inspection of proxies, expenses of sending them, etc. see 
s. 176. 

Poll. 

374 . As regards a demand for poll, the time of taking it and 
appointment of scrutineers thereat, see ss. 179, 180 and 184 respectively. 
For the manner of taking poll and result thereof, see s. 185. 

Voting. 

375 . Unless a poll is demanded under s. 179 the voting must be 
by show of hands in the first instance (s. 177) and the chairman’s decla- 
ration of result of voting by show of hands will be conclusive — s. 178. 

376 . As to the restrictions on the exercise of voting right of mem- 
bers who have not paid calls, etc. see s. 181 ; and as to the restriction in 
other cases to be void, see s. 18s. 

377 . As to the right of a member to use his votes differently, see 
s. 183. 


Power of Court to Order Meeting to be Called. 

378. If for any reason it is impracticable to call a general meeting 
other than an annual general meeting, the Court may, either of its own 
motion or on the application of any director or member (who will be 
entitled to vote) order a meeting to be called, held and conducted in 
such manner as the Court thinks fit, and give andlltiary and consequen- 
tial directions in relation thereto — see s. 186. 

Resolutions requiring Special Notice. 

379 . .As to the provisions relating to the resolutions requiring 
special notice see s. 190. As to where special notice is required to be 
given, see Note 883A under s. 190. 

Resolutions passed at Adjourned Meetings. 

380 . Where a resolution is passed at an adjourned meeting of a 
company or in a class meeting or in a Board meeting, the resolutions 
will be treated as having been passed on the date on which it was in 
fact passed — s. 191. 

Registration and Copies of certain Resolutions and Agreements. 

381 . As to the provisions relating to the registration by the Regis- 

trar of resolutions or agreements specified in sub-s. (4) of s. 19s, see sub- 
s' (1) thereof. , 
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•For the form of such registration, see Form No. *3 in Appendix B, 

182 . Where articles have been registered a copy of every such 
resolution or agreement must be embodied in or annexed to every copy 
of the articles issued after the passing or making thereof — see s. 19s (a). 
Where articles have not been registered, a printed copy of every such 
resolution or agreement must be sent to any member at his request on 
payment of rupee one — s. 192 (3). 

183 . For penalties for default in complying with sub-s. (1), (2) or 
(3) of s. 192 see sub-ss. (5) and (6) thereof respectively. 

Publication of Reports of Proceedings of General Meetings. 

384 . No report of the proceedings of any general meeting must be 
circulated or advertised at the expense of the company, unless it includes 
matters required by s. 193 to l>e contained in the minutes [s. 197 (1)]. As 
to the penalty for default in complying with the provisions of sub-s. (1) 
of s. 197, see sub-s. (2) thereof. 

Notice of an annual general meeting should be given to the 
auditors who are entitled to receive the same and to attend a general 
meeting at which any accounts examined and reported on by them arc 
to be laid before the company and they may be heard thereat on any 
part of the business which concerns him as auditor (s. 231). As to the 
penalty for default (see s. 232). 

Balance-sheet end Reports of Directors end Auditors. 

385 . Under s. 210 at every annual general meeting the Board erf direc- 
tors must lay a balance-sheet and profit and loss account, or in the case of a 
company not trading for profit, an income and expenditure account for 
the period, in the case of the first account since the incorporation of the 
company and ending with a day not earlier than the day of the meeting 
by more than 9 months, and in any other case since the preceding 
account, made up to a date not earlier than the date of the meeting by 
more than 9 months and the extended period under s. 166 (1) (c) proviso, 
if any. As to the penalty for default see sub-s. (5) of s. 210. For the 
form and contents of the balance-sheet and profit and loss account, see 
s. 211. As to the penalty for non-compliance with the provisions of 
s. 211, see sub-s. (7) of that section. 

386 . The balance-sheet and the profit and loss account &c. will 
have to be audited by the auditor or the company and his report 
attached thereto. The secretary must read the auditor’s report at the 
meeting and it will be open to inspection by the members. See s. 216, 
227(2) and (3) and 230. 

387 . Every company, must send a copy of the balance-sheet &c. so 
audited to the registered address of every member and every trustee for 
debenture-holders at least 21 days before the meeting. For detailed provi- 
sions see s. 219. The balance-sheet and profit and loss account must be 
approved by the Board of directors before they are so signed and before 
they are submitted to the auditors for their report [s. 215(3)]. 

S, 217 lays down, what has hitherto been the practice, that the 
Board shall make out and attach to every balance-sheet their report 
regarding the state erf the company’s affairs, the amount, if any, wnich 
they recommend to be paid as dividend and the amount, if any, they 
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ft?* or l ,° a Reserve Fund See. to be shown speSaUy L T*uS 
sequent balance-sheet, as well as other matters specified in sub-s. {*)> 

t* 1 * requir ? s a company to include in the balance-sheet 

particulars as to its subsidiary companies. For de tail* jn this resnect 

*^f«K ^ refully t ^ at ,f ect ‘ on> For meaning of “holding company” and 
bsidiary company see s. 4. As to the financial year of holding and 
subsidiary companies, see s. si 3. As to the rights of the holding 8 emb- 
pany's representatives and members, see s. 314. 8 

. . Sub-s. (5) of s. S17 provides penalty for default in complying 
with the provisions of that section. As to the penalty for improper 
issue, circulation or publication of balance-sheet or profit and mss 
account, see s. si8. 


, 389 . After the balance-sheet and profit and loss account or the 

income and expenditure account has been laid before the company at 
the annual general meeting three copies thereof signed by the manag- 
ing director, etc. with three copies of all documents required by the 
Act to be annexed or attached thereto are to be filed with the Registrar 
(see s. a so). For the consequences of default see sub-s. (3) of s. asp. 

390 . If the general meeting does not adopt the balance-sheet, a 
statement of that fact and of the reasons therefor is to be annexed to 
the balance-sheet and the copies thereof required to be filed with the 
Registrar [sub-s. (s) of s. sso]. 

391 . A private company is required to send to the Registrar three 
copies of the balance-sheet only certified to be true copies by the corn- 
company’s auritors together with the auditor’s report in so far as it relates 
to the balance-sheet [s. 220 (1) (b)]. 

Any member and any debenture-holder and any trustee for . 
debenture-holders are entitled to be furnished with copies of the 
balance-sheet and the profit and loss account or the income and expen- 
diture account and the auditor’s report without charge [see s. *19]. As 
to the consequences of default see sub-s. (3) of s. 219; and the Court 
may direct furnishing of the copy [s. 219(4)]. 

392 . Holders of preference shares and debentures of a company 
have the same right to receive and inspect its balance-sheets and the 
directors’ and auditor’s reports as is possessed by the holders of ordinary 
shares (s. 219). This provision does not apply to a private company [see 
sub-s. (5) of s. 219]. 


Duty of Officer to make Disclosure of Payments, etc. 

. 393 . As to the duty of the concerned officer of the company to fur- 
' msh without delay any particulars or information required to be given in 
the balance-sheet etc. see sub-ss. (1) to (3) of s. 221. As regards penalty 
for default in performing the duty see sub-s. (4) thereof. Few construc- 
tion of reference to documents annexed to the accounts, see s. 222. 

Dividend and Reserve. 

. 394 . A company declares dividends at the annual general meet- 

m 8® l but the directors may pay such interim dividends as i appear to 
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them to be justified by the profits, if the articles so provide (see reg. 86, 
Table A). 

395 . No dividend can be paid out of capital and if the director* 
make such payment they may be personally liable. S. *05 provides that 
no dividend shall be declared or paid except out of the profits of the 
company or out of moneys provided by the Central Government or State 
Government for the payment of the dividend in pursuance of a guarantee 
given' by such Government. As to a general discussion on this subject 
see the rather elaborate notes given under that section. 

396 . No dividend shall be paid on a share except (a) to the 
registered holder thereof or to his order or to his bankers ; or (b) to the 
bearer of a share-warrant issued under s. 114 (s. 206). As to the penalty 
for failure to distribute dividends within 3 months of its declaration, 
and the cases in which the offence is not committed, see s. soy. 

397 . Reg. 88 of Tabic A provides that subject to the rights of 
members with special rights as to dividends, all dividends are to be paid 
according to the amounts paid or credited as paid on the shares. In the 
absence of such a provision in the articles members are entitled to 
dividend in proportion to their shares and not in proportion to the 
amounts paid thereon (see notes to reg. 88). S. 93 of the present Act 
provides that a company may, if so authorised by the articles, pay divi- 
dends in proportion to the amount paid up on each share where a larger 
amount is paid up on some shares than on others. As to who are 
entitled to the dividends and the rights of preference share-holders and 
others see notes to reg. 88 of Table A. 

398 . After declaration of a dividend a notice and warrant is sent 
to each shareholder entitled to the dividend. For form of such notice 
and warrant see Form 123 in App. E. 

399 . In calculating dividend income-tax is deducted by the com- 
pany from the amount due to each shareholder and a certificate of such 
deduction is given in the warrant itself. For form of such a dividend 
warrant with income-tax certificate see Form 124 in App. E. As the 
income-tax is deducted at a certain rate in accordance with the Income- 
Tax Act, the shareholder on production of the income-tax certificate 
attached to his dividend warrant may get a refund from the income-tax 
authorities, if according to his income he is liable to pay income-tax at 
a lower rate. 

400 . For the form of Dividend Book see Form 126 in App. E. 

401 . Directors arc not bound to distribute the whole profits of a 
year as dividends. The articles generally provide, as in Table A (see 
reg. 85) that no dividend shall exceed the amount recommended by the 
directors and that they may set apart certain amount as a reserve or 
reserves for particular purposes (see reg. 87 and notes thereto). Unless 
a sufficient reserve fund is built in this way the company is sure to come 
to grief in a succession of bad years or in the event of an unforeseen 
calamity. 

402 . A company may, if so authorized in the articles, capitalize its 
profits kept in a reserve or any other account, and issue fully paid up 
shares or debentures to the members entitled to the same. For a detailed 
discussion see notes to regs. 85, 96 and 97 of Table A and notes thereto. . 



iNlfcODUCTION 


lvii 


Summary of share-capital and list of members. 

403 . Every company having a share capital must, within one month 
of the holding of the annual general meeting under s. 166, make and 
file with the Registrar a return containing particulars specified in Part I 
of Sch. V as they stood on that day. The said return shall be in form 
set out in Part II, Sch. V (see s. 159). As to the annual return to be made 
by a company not having a share capital, see s. 160. Further provisions 
regarding the annual return and the certificate to be attached thereto 
have been made in s. 161. For the consequences of default in complying 
with the above provisions see s. 16a. 

404 . As to the place of keeping and inspection of registers and 
returns, see s. 163. The registers of members and debenture-holders, 
the annual returns, certificates and statements referred to in ss. 159 to 
161 shall be prima facie evidence of matters directed or authorised to 
be inserted therein by this Act (s. 164). 

Extraordinary General Meeting. 

405 . Where some special business requires it the directors may call 
an extraordinary general meeting. Where it is necessary to pass a 
“special resolution’’ (see s. 189) an extraordinary general meeting must 
be called. As to the notice of such a meeting see Form 1*7 in App. E. 

406 . Where a considerable number of members, dissatisfied with 
the management of the company or for any other valid reason desire 
that an extraordinary general meeting should be called, a requisition, 
signed by the number of members specified in s. 169 (4), may be served 
upon the directors (for form of the requisition see Form 13* in App. E) 
who should immediately proceed to call an extraordinary general meet- 
ing. The requisition should state the object of the meeting and may 
consist of several documents in like form each signed by one or more 
requisitionists and deposited at the registered office of the company. If 
the directors do not cause the meeting to be called within si days from 
the date of deposit of the requisition, the requisitionists or a majority 
of them as specified in els. (a) to (c) of sub-s. (6) of s. 169, may themselves 
call the meeting ; but in either case the meeting so called should be 
held within 45 days from the date of deposit of the requisition (see s. 
169). If a special resolution is sought to be passed, at least 21 days’ 
notice specifying the intention to propose the resolution as a special 
resolution should be given. See s. 189 and Explanation to sub-s. (6) of 
s. 169. 

407 . Any meeting called by the aforesaid requisitionists should be 
called in the same manner, as nearly as possible, as that in which meet- 
ings are to be called by the directors [s. 169}. The meeting shall not be 
held after 3 months from the date of deposit of the requisition [s. 169 (7)}. 

408 . Sub-s. (9) of s. 169 provides that any reasonable expenses in- 
curred by the requisitionists by reason of the failure of the directors 
duly to convene a meeting shall be repaid to the requisitionists by the 
company, and any sum so repaid shall be refained by the company out 
of any sums due or to become due from the company by way of feasor 
other remuneration to such of the directors as were in default. This 
provides a salutary check on the directors who may be inclined to 
ignore the requisition. 

I— viii 
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SS. 171 to 186 will apply to the proceedings of all general meetings 
(»• * 7 0 )- 

409 . Extraordinary resolution has been abolished by the present 
Act as unnecessary. There are now ‘three kinds of resolutions only, 
namely, ordinary resolution, “special resolution” (see «. 189) and "resolu- 
tion requiring special notice” (see s. 190 and notes thereto). 

410 . It. should be noted that for the purpose of passing a special 
resolution the notice calling the general meeting should specify the in- 
tention to propose the resolution as a special resolution and the votes 
cast in favour of the resolution (whether on a show of hands or on a 
poll) by members who, being entitled so to do, vote in person, or where 
proxies are allowed, by proxy are not less than three times the number 
of votes, if any, cast against the resolution by members so entitled and 
voting (see s. 189). 

411 . As to the form of the notice, see Forms is8 in App. E. 

412 . For forms of proxy, demand for poll and list of members in 
the matter of taking a poll see Forms 1x9, 130 and 131 respectively in 
App. E. 

413 . As to the form of a special resolution see Form 134 in App. 
E, and a specimen of such a resolution is given in Form 135 following. 

414 . In the case a body corporate (whether a company within the 
meaning of the present Act or not) it is not necessary that for voting on 
its behalf at a meeting of another company a proxy or power of attorney 
is to be given. It is sufficient if the former by a resolution of -its directors 
or other govering body authorize any person to act as its representative 
at any meeting of the latter company (see s. 187). 

415 . A printed or type-written copy of a special resolution and 
other resolutions and agreements mentioned in els. (a) to (f) of Sub-s. 
(4) of s. 19s duly certified under the signature of an officer of the com- 
pany is to be filed with the Registrar within 15 days from the passing 
of tne same (s. 193). 

See Form 136 in App. E. 

416 . Where articles have been registered a copy of every resolu- 
tion and agreement mentioned above for the time being in force must 
be embodied in or annexed to every copy of the articles issued after the 
■date of the resolution. Where articles have not been registered a copy 
of every special resolution must be sent in print to any member at his. 
request on payment of one rupee or such less sum as the company may 
direct (see 8. 19s). For default in complying with these provisions the 
company and its officers will be liable to the penalties provided in sub- 
ss. (5) and (6) of s. 19*. 

' .Minute Books. 

417 . Ail companies must keep in separate books minutes of the 
proceedings of general meetings, Board meetings and meeting of commit- 
tees of directors. For contents of such minute-books see s. *98 (k)to (4). 
For consequences of default in complying with the provisions of s. 193 see 
sub-s. (6) thereof. Every such minute should be signed by the chairman of 
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the meeting or of the next meeting, And it will be evidence of the pro- 
ceedings (s. 194) and a presumption arises to the validity of calling, 
holding and proceedings of the meeting including, all appointments, of 
directors or liquidators (see s. 195). 

418 . The minute book of a general meeting held after 15th 
January, 1937 shall be kept at the registered office of the company and 
shall during business hours be open to inspection of any memner with* 
out charge, and any member shall be entitled to be furnished within 
7 days of his request with a copy of the minutes at -a charge not 
exceeding 6 as. for every 100 words (s. 196). For the penalty for not 
allowing such inspection or furnishing such copy see sub*. (3) of s. 196 
and the Court may by order compel an immediate inspection by, or 
direct that the copy lie sent to, the member [sub-s. (4) of s. 196], 


Audit. 

419 . The first auditors of a company shall be appointed by the 
Board of directors within 1 month of the date of registration of the 
company and they shall hold office until the conclusion of the first annual 
general meeting, unless previously removed by a resolution of the members 
in general meeting, in which case such members at that meeting may 
appoint auditors Jsee s. 8*4(5)]. The directors may fill any casual 
vacancy in the office of auditor, but while any such vacancy continues 
the remaining auditor or auditors (if any) may act. Provided that where 
sttch vacancy is caused by registration of an auditor, the vacancy shall 
be filled by the company in general meeting. Any auditor appointed in a 
casual vacancy shall hold office until the conclusion of the next annual 
general meeting [s. 8*4 (6)]. The directors may also fix the remunera- 
tion of the auditors thus appointed by them. In any other case the 
remuneration is to be fixed by the company in -general meeting [see 
s. 884 (8)]- 

420 . Save as mentioned above every’ company must at each annual 
general meeting appoint an auditor or auditors to hold office from the 
conclusion of that meeting [s. 8*4 (1)] until the conclusion of the next 
annual general meeting. 

421 . At any general meeting a retiring auditor, by whatsoever 
authority appointed, shall be re-appointed, unless events mentioned 
in els. (a) to (d) of sub-s. (a) of s. 884 occur. Where at an annual 
general meeting no auditors are appointed or re-appointed, the company 
shall within one week give notice of that fact to the Central Government 
which will appoint a person to fill the vacancy [see sub-ss. (3) and (4) 
of s. 884]. In such a case the Central Government may fix the remune- 
ration of the auditor [s. 884 (8) (a)]. 

422 . Special notice will be required for a resolution at an annual 
general meeting appointing as auditor a person other than A retiring 
auditor or providing expressly that a retiring auditor shall not be re- 
appointed [s. 8*5 (1)]. For subsequent procedure, see sub-ss. (*) and 
(3) of that section which will also apply to a resolution to remove the 
first auditors or any of them under s. 884 (5) or to the removal of any 
auditor or auditors under s. 8*4 (7) as they apply to in relation to a 
resolution that a retiring auditor shall not be re-appointed [i. 885 (4)]. 
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423 . _N» person can be appointed or act as auditor of a company 
unless he is - is a Chartered Accountant within Chartered Accountant’s 
Act XXXVIfI of 1940 or is for the time being authorised by the Central 
Government, under d. (b) of sub-s. (1) of s, 226. 

424 . As to the qualification of an auditor for acting in a Part B 
State, see sub-s. (s) of s. 2*6. For the Restricted Auditors’ Certificates 
(Part ‘B’ States) Rules, 1956 made by the Central Government under s. 
226(2) (b) of the Act see Appendix B (towards its end). 

425 . A body corporate cannot be appointed auditor of a company 
[s. 226 (3) (a)]. For other persons who shall not be qualified for ap- 
pointment as an auditor see sub-ss. (3) and (4) of s. 226. If an auditor 
becomes subject after his appointment to any such disqualification he 
shall be deemed to have vacated his office [s. 226 (5)]. 

426 . As to the powers and duties of auditors, what their reports 
and certificates should contain, &c. sec s. 227 and notes thereto. 

427 . An auditor may be liable for misfeasance mentioned in s. 543 
(see notes to that section). He may be liable to heavy punishment, if 
he destroys, mutilates, alters or falsifies or fraudulently secrets any books, 
papers or securities or makes or is privy to the making of any false or 
fraudulent entry in any register, book of account or document of the 
company with intent to defraud or deceive any person [see s. 539]. 

428 . As to the provisions relating to the audit of accounts of a 
branch office of a company, see s. 228. For signature and authentica- 
tion of audit report etc., see s. 229. 

429 . The auditor’s report must be read before the company in 
general meeting and shall be open to inspection by any member of the 
company (s. 230). 

430 . All notices of and other communications relating to general 
meeting of a company must be forwarded to the auditor also who shall 
be entitled to attend any general meeting and to be heard thereat (s. 231). 

431 . As to the penalty for non-compliance by a company with 
ss. 225 to 231, see s. 232 ; and as to the penalty for non-compliance by 
the auditor with ss. 227 and 229 see s. 233. 


Further Provisions relating to Auditors. 

432 . For the purposes of ss. 477, 478, 539, 543, 545, 621, 625 and 
633, and for no other provision of this Act, the word “officer” includes 
an auditor [s. 2 (30)]. 

433 . Sub-s. (4) of s. 165 provides that the statutory report shall, 
so far as relates to the shares allotted by the company and to the cash 
received in respect of such shares and to the receipts and payments of 
the company on capital account be certified as correct by the auditors. 
S. 201 provides that any provision made in the articles or a contract for 
indemnifying any person employed as an auditor by the company against 
any liability which by virtue of any rule of law would otherwise attach 
to him in respect of any negligence &c. shall be void. But the company 
may indemnify him against any liability incurred by him in defending 
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any civil or criminal proceedings in which judgment is given in iris 
favour, car in which he is acquitted, or if any relief is granted to him 
under s. 633 (see s. soi). 

434 . Where a prospectus is issued by a company, the prospectus 
must set out a report by the auditors with respect to the matters set out 
in item *4 of Part II of Sch. II of the Act. See s. k6(i) and Part II 
of Sch. II. 

435 . S. 84a provides that if upon the report made by the Inspector 
under s. 841 prosecutions are instituted against a person or persons, it 
will be the duty of all officers of the company, (other than the accused), 
to give to the Central Government all assistance in connection with the 
prosecutions [see s. 84s]. 

436 . As to the obligation of the auditors regarding the balance- 
sheet and the profit and loss account see ss. 887, 888 ana 88 9. 

437 . As to the penalty for non-compliance with ss. 386 and 889, see 

S* 

438 . S. 331 provides that -the auditors shall be entitled to receive 
notices of and attend any general meeting of the company at which any 
accounts examined or reported on by them are to be laid, and they will 
be entitled to attend any general meeting and to be heard thereat on 
any part of the business which concerns them as auditors. 

439 . S. 545 has made detailed provisions for instituting criminal 
proceedings against past or present directors, managers or other officers 
{including auditors — see s.s (go)] if it appears to the Court or the liqui- 
dator (in a voluntary winding up) in the course of a winding up of the 
company that any such person has been guilty of any offence in relation 
to the company for which he is criminally liable. In such proceedings 
it shall be the duty of the auditor (if he is not an accused person), past 
or present, to give all assistance in connection with the prosecution 
[see s. 545]. For the consequences of failure or neglect to give such 
assistance see sub-s. (8) of s. 545. 

440 . Under s. 633 the Court has power to give relief to persons em- 
ployed as auditors of a company if m any proceeding for negligence, 
default &c. it appears to the Court that the auditors acted honestly and 
reasonably. 


Registrar of Companies. 

441 . Under s. 13 the memorandum of association of a company 
must state the State in which its registered office is to be situate. The 
company must be registered at an office established in that State by the 
Central Government under s. 609. 

442 . Any person may inspect the documents kept by the Registrar 

on payment of a fee of one rupee for each inspection ; and any person 
may get a certificate of incorporation of any company or a certified copy 
or extract of any other document - or any pari thereof on payment of 
five rupees in the case of a certificate of incorporation and a fee of 6 as. 
for every 100 words or part thereof required to be copied in the case Qf 
a certified copy or extract (see s. 610). 1 



tyii INDIAN COMPANY LAW 

. 443 . For fees to l$e paid to the Registrar see Schedule X to, die Ag$ 
and s, 6*i. As to the?' power of the Central Government to reduce the 
fees,, charges, etc,, see ; s. 613. 

Power of Registrar to call for Information, etc. 

444 . On perusal of any document submitted to him under the Act 
if the Registrar is of -opinion that any information or explanation is 
necessary he may by written order call for the same ; and all persons 
who are or have been officers or liquidators of the company are bound 
to give such information or explanation on pain of a fine not exceeding 
Rs. 50 in respect of each offence, and the Court may on the application 
of the - Registrar and Upon notice to the company make an order on the 
company for production of such documents as in its opinion may reason- 
ably be required by the Registrar for his investigation and allow the 
Registrar inspection thereof on such terms and conditions as it thinks 
fit. The information or explanation, if furnished, will be annexed lo 
the original document and will be subject to the like provisions us to 
the inspection and taking of copies as the original document (see s. 234). 

445 . If the information or explanation is not furnished within 
the specified time or if it appears to the Registrar to be unsatisfactory or 
if it discloses an unsatisfactory state of affairs, it will be the duty of the 
Registrar to make a report to the Government [see s. 234 (6)]. 

446 . If it is represented to the Registrar in materials placed before 
him by any contributory or creditor that the business of the company 
is carried on in fraud of its creditors, or in fraud of persons dealing 
with the company or for a fraudulent purpose, the Registrar may, after 
giving the company an opportunity or being heard, by written order 
call on the company for information or explanation on matters specified 
in the order. If upon investigation the Registrar is satisfied that the 
representation upon which he has taken action is frivolous or vexatious, 
he must disclose the identity of the informant to the company [see s. 
*34 (7)]. The provisions of s. 234 shall apply mutalis mutandis to a liqui- 
dator or a foreign company [s. 234 (8)]. 

447 . S. 439 (1) (e) gives the Registrar power to make an applica- 
tion to the Court for winding up a company with the previous sanction 
of the Central Government on the ground mentioned in els. (b), (c) and 
te) of s. 433 [see s. 439 (5)]. 

448 . S. 614 provides that if a company having made default in com- 
plying with any provision of the Act in respect of filing with, delivering or 
sending to, the Registrar any return, account or other document or in giv- 
ing notice to him of any matter, fails to make good the default witnin 
14 days after notice to the company requiring it to do so, the Court may, 
on an application by any member or creditor of the company or by the 
Registrar, make an order directing the company or any officer thereof 
to make good the default, within such time as may be specified in the 
order. Any such order may provide that all costs of and incidental to 
die application shall be borne by the company or by any officer thereof 
responsible for the default. 

Inspection and Institution of Prosecution. 

449 . ' Upon the report of the Registrar under s. *34 or on the ap- 
plication of members of a company as provided in ds. (a) and (b) of 
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«. *35 the Central Government may appoint one or more competent ins- 
pectors to investigate the affairs orthe company in such manner as the 
Central < Government may direct fs. *35); The members applying are . 
to satisfy the Government of their bona fides and may be mreqted.to 
give security lor costs of the inquiry (s. *36). As to the investigation in 
other cases see s. *37. All persons who are or have, been officers of the 
company, are bound to produce to the inspectors all books and docu- 
ments in their custody or power and the inspectors may examine any 
person on oath (see s. *40). The inspectors will report their opinion 
to the Central Government who will send a copy thereof to the com; 
pany at its registered office and the managing agent, etc. and a further 
copy to the applicants etc. at their request. For detailed provision, 
see s. *41. As to the recovery of expenses of investigation etc., see s. *45. 

Inspectors. 

450 . No firm, body corporate on other association shall be appointed 
as Inspector under s. 235 or s. *37 (s. *38). 

451 . For the power of Inspector to carry investigation into the 
the affairs of related companies or of managing agent, etc., see s. *39. 

452 . As to the power of the Central Government to institute pro- 
secutions on the Inspector’s report, see s. 34s. For the Central Govern- 
ment’s power to make application for winding up the company, body 
corporate etc. and for an order under s. 397 or 398, see s. *43. 

453 . Authenticated copies of the Inspectors’ report will be evidence 
in any legal proceeding as opinion of the Inspectors — s. 246. 

454 . For detailed provision regarding appointment and powers 
of Inspectors to investigate the ownership etc. of a company, see s. 
247 ; and for the power of the Central Government to require informa- 
tion as to the persons interested in the shares or debentures or interest 
in the managing agency firm etc., see s. 248. 

455 . As to the investigation by Inspector regarding associateship 
with the managing agent, etc. see s. 249. 

456 . For the Central Government’s power to impose restrictions 
on the issue, transfer, voting rights etc. relating to the shares and de- 
bentures where there is difficulty in finding out the relevant facts regard- 
ing them, see s. 250. 

457 . Nothing in ss. 234 to 250 shall require the disclosure to the 
Registrar, Inspector or the Central Government by the legal adviser of 
any priviliged communication, or by its bankers of any information as 
to the affairs of any of their customers. See s. 251. 

Service and Authentication of Documents etc. 

458 . A document may be served on a company by sending it to 
Us registered office by post under a certificate of posting or by registered 
post, or by leaving it at its registered office (s. 51). A document may be 
served on the Registrar in similar manner (s. 51). 

459 . A notice may be given by the company to any member either 
personally, or by sending it by post to him to his registered address or 
to the address, if any, within India supplied by him for giving notices 
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to him [s. 53 (i).] As to when the notice will be deemed to have been 
served, sec sub-s. (*) of s. 53. As to when a notice advertised in a news- 
paper shall be deemed to nave been given see sub-s. (3) of s. 53. As to the 
service of notice on joint holders of a share and on the representatives 
of deceased or insolvent members, see sub-ss. (4) and (5) respectively 
of s. 53. 

460 . A document or proceeding requiring authentication by a 
company may be signed by a director, the managing agent, the secreta- 
ries and treasurers, the manager, the secretary or other authorised officer 
of the company, and need not be under its common seal (s. 54). 

Arbitration and Compromise. 

461 . A company can by written agreement refer an existing or a 
future dispute to arbitration under the Indian Arbitration Act, 1940. 
It can also delegate to the arbitrator power to settle any terms car to 
determine any matter which its directors or other managing body are 
entitled to settle or determine. In such arbitration the provisions of 
the Indian Arbitration Act, 1940 will apply (s. 389 and notes thereto). 

462 . It should be remembered in this connection that an award 
under the said Act is enforceable as a decree, and that no decree should 
be passed upon such an award, and if passed it would be without juris- 
diction and a nullity (see notes to s. 389). As to the object of s. 389 
and other matters see notes thereto. 

Carrying on Business with less than the Legal 
Minimum of Members. 

463 . A company must not carry on business for more than six 
months after the number of its members has been reduced to less than 
two in the case of a private company, and less than seven in the case 
of any other company. For the consequences of doing so see s. 45. It 
may also be wound up under s. 433 (d). 

Private Company. 

464 . A private company is almost on the same footing as a public 
company with the following differences : 

(1) For forming a private company only two persons are necessary 
to subscribe the memorandum of association fs. is (1)]. As regards the 
memorandum of association there is no other difference between a public 
and a private company, than that the letter, where it is a limited com- 
pany, will have to add ‘‘Private Limited” as the last words to its name 
£s. i 3 (i)<a)l. 

(a) A private company by its articles restricts the right to transfer 
its shares [s. (3) (1) (iii) (a.)]. Restrictions are usually placed on transfer 
of shares without first obtaining the approval of the directors, or transfer 
to outsiders without first offering them to the existing members at a 
price to be determined in accordance with the provisions, therefor in 
the articles. This serves the double purpose of first ensuring the con- 
tinuance of the private character of the company, anql secondly of pre- 
venting an increase in the number of members. 
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(*J) It must limit the numbr of its members to fifty exclusive of per- 
sons in the employment of the company or who have continued to be 
members after the employment ceased [S. 3 (1) (ii) (b)J. Therefore it is 
necessary to frame the articles so that by transfer of shares or otherwise 
the number of its members does not exceed fifty. The Joint holders of 
a share or shares will be considered as a single member (ibid). 

(4) A private company must by its articles [s. 3 (1) (iii) (c)l prohibit 
any invitation to the public to subscribe for any shares in or debentures 
of the company. Not only the shares but also the debentures of the 
company should never be offered to the public for subscription. 

464 A* In the case of a private company having a share capital, the 
articles must contain provisions relating to matters specified in sub- 
clauses (a), (b) and (c) of cl. (iii) of sub-s. (i) of s. 3, and in the case of 
any other private company, the articles must contain provisions relating 
to the matters specified in the said sub-clauses (b) and (c) — see sub-s. (3) 
of s. *7. 

464B. Privileges of private companies : — As to these privi- 
leges a distinction has been made between a private company which is 
subsidiary to a public company and one which is not. For privileges 
etc. of these two classes see Notes 11a to 113 under- s. 3. 

464C. A private company must not allow the number of its mem- 
bers to fall below two [see ss. 45 and 433 (d)]. 

464D. If a private company fails to observe the above restrictions it 
will lose the privileges granted by the Act to these companies (see s. 43) 
and for commentary on s. 3(1) (iii) see notes thereto. 

464E. On account of the special privileges of a private company and 
also of the advantages of its distinct legal personality apart from its 
component members and of a limited liability without the apprehen- 
sion of losing the private character, a large number of firms have been 
and are being converted into private limited companies. As to the 
agreement for sale of a business to a new private company see Form 4 
in in \pp. E, and for agreement by partners to convert the partnership 
business into a private company see Form 5 therein. For the form of 
the articles of association of a private limited company intended to be 
managed by the directors see form 67 in App. E. 

Further provisions regarding private companies. 

464F* A private company must send with the annual return, 
required by s. 159 a certificate signed both by a director and, by the 
managing agent, secretaries and treasurers, manager or secretary of the 
company or where there is no managing agent, etc. by two directors, 
one of whom shall be the managing director, where there is one 
fs. i6i (1)]. It must also comply with the provisions of sub-s. (2) (b) of 
s. 161. namely, that the company has not, since the date of the last 
return or in the case of a first return, since the date of the incorporation 
of the company, issued any invitation to the public to subscribe for any 
shares or debentures of the company, and where the annual return dis- 
closes the fact that the number of members of the company exceeds go, 
also a certificate so signed that the excess consists wholly of persons wno 
under s. 3(1) (iii) (b) are not to be included in reckoning the number 
of 50. 

I— ix 
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464 G. S. 44 provides that if a company being a private company 
alters its articles in such maimer that they no loneer indude the provi- 
sions of s. 3 (i) (iii),the company shall, as on the date of the alteration, 
cease to be a private company and shall, within 14 days after the said 
date, file with the Registrar a prospectus or a statement in liett of pros- 
pectus containing matters specified in sub-s. (s) of s. 44. For details see 
sub-section (3). 

464H. Where the articles of a private company indude the above 
provisions, but default is made in complying with any of those provi- 
sions, the company will cease to be entitled to the privileges and exemp- 
- tions conferred by the Act on private companies, and thereupon the 
provisions of the Act will apply to the company as if it were not a 
private company. Power has however been given to the Court for 
relieving a company from these consequences (see s. 43). 

464T. The advantages of conversion of a private company into a 
public company is that the company can get additional capital by issu- 
ing its shares to the public and by raising money by the issue of its 
debentures to the public. 

Company Limited by Guarantee. 

464 J. A company limited by guarantee may or may not have a 
share capital. In the latter case in addition to the required particulars 
fsee s. 13 (1) and («)] the memorandum must state that each member 
undertakes to contribute to the assets of the company, in the event of its 
being wound up while he is a member, or within one year afterwards, 
for payment of the debts and liabilities of the company contracted before 
he ceases to be a member, and of the costs, charges and expenses of 
winding up, and for adjustment of the rights of the contributories 
among themselves, such sum as may he required not exceeding a speci- 
fied amount [s. 13 (3)]. 

465. If the company has a share capital, the memorandum must 
also state the amount of share capital with which the company proposes 
to be registered and the division thereof into shares of a fixecl amount ; 
no subscriber of the memorandum can take less than one share, and each 
subscriber must write opposite to his name the number of shares he 
takes [s. 13 (4)]. 

466. Associations for mutual assurance and those mentioned in 
s. 25 are generally formed as companies limited by guarantee. 

467. As to the form of the memorandum and articles of associa- 
tion of a company limited by guarantee and having a share capital sec 
Table D in the First Schedule to the Act. For the memorandum and 
articles of such a company not having a share capital sec Table C in the 
First Schedule and Form is in App. E. As to the fees for registering a 
company limited by guarantee see the Tenth Schedule to the Act and 
for stamp duty see App. .F. As to such companies generally see s. 13 
and notes thereto. 

468. In the case of a company limited by guarantee and not 
having a share capital and registered after 1st April, 1914, the memoran- 
dum. the articles or a resolution of the company cannot give any person 
a right to participate irj the divisible profits of the company otherwise 
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than as a member. If the memorandum or articles or any resolution 
of a company limited by guarantee and registered after , 1st April, 1914., 
purport to divide the undertaking of the company into shares or inter- 
ests, this will be treated as a provision for a snare capital, notwith- 
standing that the nominal amount or number of the shares or interests 
are not specified by such memorandum, articles or resolution (s. 37). 

469 * A company limited by guarantee must register with its 
memorandum articles of association signed by the subscribers to the 
memorandum and prescribing regulations for the company. If the 
company has not a share capital, tne articles must also state die number 
of members with which the company proposes to be registered (see s. ay). 

470 * As to the articles generally see notes to s. *6 and as to the 
alteration of articles, see s. 31 and notes thereto. 

471 . A company limited by guarantee may, if it has a share capital 
and is so authorized by its articles, increase or reduce its share capital 
in the same manner and subject to the same conditions in and subject 
to which a company limited by shares may increase or reduce its snare 
capital under the provisions of the Act (see ss. 94 and 100). A company 
not having a share capital may, if so authorised by its articles, by ordi- 
nary resolution increase the number of its members [s. 97 (1)]. 

Unlimited Companies. 

472 . Unlimited companies are rarely formed now-a-days. For 
definition of an unlimited company see s. 1 a (a) (c). As to the contents 
of the memorandum of such a company see s. 12 (2) (c). As to the con- 
tents of the memorandum of such a company see s. 13 (1). For the form 
of memorandum and articles of an unlimited company having a share 
capital see Table E in Schedule 1 . See also N. 187. 

473 . An unlimited company must register, with its memorandum, 
articles signed by the subscribers to the memorandum, and if the com- 
pany has a share capital, the articles must state the amount of share 
capital with which the company proposes to be registered. If it has 
not a share capital the articles must also state the number of members 
with which the company proposes to be registered (see ss. 26 and 27). 
As to the articles generally see notes to those sections and as to the 
alteration of the articles see s. 31 and notes thereto. 

474 . Any company registered as an unlimited company may 
register under the present Act as a limited company, but such registra- 
tion will not affect any debts, liabilities, obligations or contracts incurred 
or entered into by, to, with or on behalf of the company before the 
registration and these debts &c. may be enforced in manner provided by 
Part IX of the present Act (s. 32). 

475 . An unlimited company having a share capital may, by its 
resolution for registration as a limited company, (a) increase the nominal 
amount of its share capital and (b) provide that a specified portion of its 
uncalled share capital shall not be capable of being called up except in 
the event and for the purpose of the company being wound up (see s. 98). 

Reserve Liability of Limited Company. 

476 . A limited company may by special resolution provide that 
any portion of its share capital not already called up shall not be capable 
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Of being called up, except in the event and for the purpose of the com- 
pany being wound dp (see s. 99 and notes thereto). 

Companies for ;■ promotion of commerce , art, science, religion, 

charity etc. 

477 . Where an association is about to be formed for the above 
purposes, and it intends to apply its profits or other income in promot- 
ing its objects, and to prohibit the payment of any dividend to 'its mem- 
bers, the Central Government may by licence direct the association to be 
registered as a company with limited liability without the addition to 
its name of the word “Limited" or "Private Limited” [sub-s. (1) of s. *5]. 
For detailed provisions, see sub-ss. (3) to (to) of that section. 

For the regulations prescribed under sub-s. (5) of s. 35 regarding the 
issue of the licence, sec the Companies Regulations, 1956 printed towards 
the end of Appendix B. 

478 * Any firm which stood registered at the commencement of 
the present Act as a member of any association or company licensed 
under the corresponding s. s6 of the previous Act shall be deemed to 
have been validly registered with effect on and from the date of its 
registration (s. 640). 

479 . Such an association may also be registered under the Societies 
Registration Act XXI of i960 printed in Appendix J. In ss. 1 and 18 of 
that Act the words “registrar of joint stock companies” shall be con- 
strued to mean the Registrar under the Companies Act, 1956 (s. 650). 

Existing Companies. 

480 . For definition of an "existing company," see s. 3 (1) (ii). As 
to the application of the present Act to such companies, see ss. 561 to 
564. 

For the forms relating to the existing companies prescribed under ss. 
565 to 569 see Forms 37 to 43 in Appendix B. 

481 . As to what the existing companies are to do under the pre- 
sent Act, see Table No. V infra. 

Subsidiary Companies and . Holding Companies. 

482 . A company shall be deemed to be a subsidiary of another, 
if, but only if, (a) that other controls the composition of the Board of 
directors or (b) that other holds more than half the nominal value of 
its equity share capital ; or (c) the first mentioned company is a sub- 
sidiary of any company which is that other’s subsidiary [see s. 4 (1) and 
illustrations]. For explanations and exceptions, see sub-ss. (s) and (3) 
of s. 4. 

483 . A company shall lie deemed to be the holding company of 
another if, but only if, that other is its subsidiary [s. 4(4)]. 

484 . In s. 4 the expression "company” includes any body cor- 
porate, and "equity share capital” has the same meaning as in s. 85 (*). 

485 . A body corporate cannot be a member of a holding company 
and any allotment or transfer of shares in a company to its subsidiary 
shall be void [s. 43(1)]. For exception see s. 43(3) and (3). See also 
sub-ss. (4) a °d (5) of s. 43. 
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486 . Notwithstanding the provisions of s. 49 a company may hold 
atiy shares in its subsidiary in the name or names of any nominee or 
nominees of the company to ensure that the number of members Of .the 
subsidiary is not reduced below its minimum required by the Act — see 
s. 49 (3) and the rest of that section. 

487 . For restrictions on purchase or loans by company for pur- 
chase of its own or holding company’s shares, see s. 77. 

488 . The balance-sheet of a holding company is to include, certain 
particulars as to its subsidiaries. For details, ese s. a is. 

489 . As to the financial year of holding and subsidiary companies 
see s. *13. 

490 . A holding company may, by resolution, authorise represen- 
tatives to inspect the books of account kept by any of its subsidiaries 
[s. 314(1)]. The rights conferred by s. 335 upon members relating to 
application by them for investigation of the company’s affairs may be 
exercised, in respect of any subsidiary, by members of the holding com- 
pany — see sub-s. (3) of s. 314. 

491 . As to the power of inspectors to carry investigation into the 
affairs of the company’s subsidiary or holding company or a subsidiary 
or a subsidiary of its holding company or a holding company erf its sub- 
sidiary, see s. 339. 

492 . For the prohibition of directors etc. from holding office or 
place of profit under any subsidiary of the company, unless the remu- 
neration received from such subsidiary is paid over to the company or 
its holding company see s. 314 (1). As to the penalty for contravention, 
see s. 314 (3). 

493 . The prohibition of loans etc. by the managing agent to 
companies under the same management shall not apply to any loan made, 
guarantee given or security provided by a holding company to its sub- 
sidiary [s. 370 (3)]. 

494 . The prohibition of purchase by a company of shares etc. of 
other companies in the same group shall not apply to investment by a 
holding company in its subsidiary [s. 373 (12) (c)]. 

495 . A subsidiary company which is a private company is not 
entitled to most of the privileges and exemptions enjoyed by ordinary 
private companies [see under the heading Private Companies, ante}. 

Companies Authorised to be registered under the present Act. 

496 . As to the companies authorized to be registered under the 
present Act, the requirements for and the mode of such registration and 
the effect of such registration see ss. 565 to 581. When a company is 
registered under these provisions all suits and other proceedings against 
it instituted before such registration will be allowed to proceed, but a 
decree or order passed therein will not be capable of execution against 
any individual member of the company, and in the event of the pro- 
perty and effects of the company being insufficient to satisfy the decree 
or order, an order may be obtained for winding up the company (s. 577). 
The provisions of the present Act in respect of staying and restraining 
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suits and legal proceedings upon the presentation of a winding up peti- 
tion, and those in respect of commencement of and proceeding with 
suits and legal proceedings after the winding up order, will apply to 
such a company [see! ss. 580 and 581]. 

Company Incorporated Outside India* 

Establishment of Places of Business in India. 

497 . SS. 59s to 60a shall apply to all foreign companies, as defined 
in s. 591. See that section. 

498 . For documents, etc., to be delivered to the Registrar by 
foreign companies carrying on business in India, see s. 59a ; and for 
returns to be submitted to the Registrar by such companies where docu- 
ments etc. are altered, see s. 593. 

499 . As to the provision for making out and delivering to the 
Registrar balance-sheet, profit and loss account etc. in every calendar 
year by a foreign company, see s. 594. 

For the forms of documents prescribed under ss. 59s, 593 and 594, 
see Forms Nos. 44 to 54 in Appendix B. 

500 . For obligation to slate in prospectus etc. the name of a 
foreign company, whether limited, and the country where it is incor- 
porated, sec s. 595. 

501 . As to the provision for service of any process, notice etc. on 
a foreign company, see s. 596. 

502 . All documents required to be delivered to the Registrar shall 
be delivered to the Registrar having jurisdiction over New Delhi and 
also to the Registrar of the State in which the principal place of busi- 
ness of the company is situate ; and if any foreign company ceases to 
have a place of business in India, it shall, forthwith give notice of the 
fact to the Registrar — see s. 597. 

503 . For penalties for non-compliance with the foregoing provi- 
sions, see s. 598. But the company’s failure to comply with provisions 
will not affect its liability under contracts etc. (s. 599). 

504 . As to the registration of charges, appointment of receiver 
and books of account, the provisions of ss. 1*4 to 145 shall apply — see 
s. 600. 

For the forms of documents prescribed under s. 600, see Forms 
Nos. 55 to 60 in Appendix B. 

505 . As to the fees for registration of documents, see s. 601. 

506 . Interpretation of the words and expressions, such as ‘‘certi- 
fied'’, "place of business” etc. has been given in s. 60a. 

Prospectuses. 

507 . As regards dating of prospectus and particulars to be con- 
tained therein, see the detailed provisions of s. 603. For provisions as 
to expert’s consent and allotment of shares and debentures, see s. 604. 

508 . As to the registration of prospectus and penalty for contra- 
vention of ss. 603 to 605, see ss. 605 and 606 respectively. 
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509. Civil liability for misstatements in prospectus has been pro- 
vided for in s. 607 . 

510. As to the interpretation of provisions regarding prospectuses, 
such as documents offering shares and debentures for subscription etc. 
sec s. 608 . 

Compromise and Arrangement. 

511. S. 391 of the Act provides that where a compromise or 
arrangement is proposed between a company and its creditors or any 
class of them or between the company and its members or any class of 
them, the Court may on the application of the company, or any creditor, 
member or liquidator of the company, order a meeting to be called, 
held and conducted in such manner as the Court directs. If a majority 
in number representing three-fourths in value of such creditors or mem- 
bers present in person or by proxy at the meeting agree to any compro- 
mise or arrangement, the same shall, if sanctioned by the Court, be 
binding on the creditors or members whose meeting was directed to be 
held and also on the company, and in the case of a company in the 
course of being wound up, on the liquidator and contributories. 

512. This section is wide enough to include any reasonable com- 
promise or arrangement and, as a matter of fact, advantage has been 
taken of this section to carry through schemes of the most varied 
character. 

513. In this country, particularly in Bengal, on account of 
economic distress a large number of banks and loan companies which 
took deposits of money on condition to repay on demand, at a notice 
of a week. 6 months, a year or at most s or 3 years having no corres- 
ponding liquid assets, was unable to meet, the demands of the depositors. 
They had largely taken and were taking advantage of this 
section. Most of them having adequate securities in landed properties, 
hoped to repay the depositors’ money if they got sufficient time. For 
this purpose a scheme was prepared for sanction at a depositors’ and 
creditors’ meeting under which they agreed not to demand their dues 
(whether under judgment or not) for a certain number of years in which 
time the company undertook to pay them gradually and rateably as the 
company’s dues from its debtors were realized. As regards management 
in the meantime, majority of the directors were elected under the 
scheme by the depositors and creditors and the directors again elected the 
managing directors and other executive authorities of the company and 
controlled them in the matter of realization and distribution of the 
moneys realized. The depositors and other creditors readily assented to 
the scheme as they had found by experience that they might get more in 
this way than by a compulsory liquidation, which, to say the least, was 
troublesome and expensive. It is not unlikely that in this country this 
alternative mode of liquidation will more and more appeal to the 
creditors of companies which cannot readily meet their obligations but 
can do so partly at least in course of a few years under the control of 
directors appointed by the creditors. It should be noted however that 
for this purpose sometimes it may be found necessary to alter the articles 
of association. 

514. In this way within the time allotted in the scheme the assets 
of the company must be realized and distributed ; but on the expiration 
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of the time mentioned above, or on the failure of the company to pay 
instalments provided;in the scheme, the creditors will be at liberty to 
take whatever action,; they choose. 

5 15 . In England the commonest form of scheme is, as observed in 
Palmer’s Company Law [13th edition at p. 463], that a new company is 
to be formed, that the debenture-holders of the existing company shall 
take in exchange debentures or preference shares of the new company 
and the unsecured creditors shall take a composition of so much in the 
pound payable partly in cash and partly in shares or debentures in the 
new company and tnat the shareholders receive only partly paid up 
shares in the new company. 

516 . As a matter of fact any scheme of reconstruction of a com 
pany, reorganization of its share capital or amalgamation with another 
company may be carried through under this section. 

517 . As to the principle on which the section is based, the Court’s 
jurisdiction, what the Court will consider in sanctioning a scheme, 
meeting, voting and proxy &c. see notes to s. 391. 

Further provisions. 

518 . An order made by the Court under sub-s. (2) of s. 391 sanc- 
tioning the scheme shall have no effect until a certified copy of the 
order has been filed with the Registrar, [sub-s. (3) of s. 391] ana a copy 
of every such order must be annexed to every copy of memorandum of 
association issued after the order has been made [sub-s. (4) of s. 391]. 
For the consequences of default in complying with sub-s. (4) see sub- 
s. (5) of s. 391. 

519 . Power has been given to the Court to stay any suit or pro- 
ceeding against the company pending an application under s. 391 [see 
sub-s. (6)]. A right of appeal nas also been given from a decision of the 
Court [see sub-s. (7)]. 

520 . ’ For the purpose of ss. 391 and 393 unsecured creditors who 
may have filed suits or obtained decrees will be deemed to be of the 
same class as other unsecured creditors and “company” means any com- 
pany liable to be wound up under the Act (s. 390). 

521 . The word "arrangement” in those sections includes a re- 
organization of share capital by the consolidation of shares of different 
classes or by the division of shares into shares of different classes or by 
both these methods (see s. 390). 

522 . For detailed provisions regarding information to lie supplied 
with every notice calling the meetings under s. 391 as to compromise 
with creditors and members see s. 393. 

523 . Reproducing ss. 208 and 209 of the English Act of 1948 the 
new ss. 394 and 395 have, made detailed provisions for facilitating 
arrangements and reconstructions, amalgamations, compromises anil 
arrangements and power has been given to acquire shares of dissenting 
shareholders in this connection. 

523 A. In s. 398 large powers have now been given to the High 
Court to supervise the carrying out of the compromise or arrangement 
and to modify the same, if necessary. See this section, 
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524 . Power has been given in s. 396 to the Central Government to 
provide for amalgamation of companies in national interest. See that 
section. 

Prevention of Oppression and Mismanagement. 

A. Powers of Court. 

525 . S. 397 provides for application to Court for relief in 
cases (a) where any member or members complain that the company's 
affairs are being conducted in a manner oppressive to such member or 
members ; and (b) where to wind up the company would unfairly pre- 
judice such member or members but otherwise there are just and 
equitable grounds therefor. 

526 . S. 398 provides for such application where any members 
complains (a) that the affairs of the company, are being conducted in a 
manner prejudicial to the interests of the company or (b) that material 
change has taken place in the management or control of the company 
or in the ownership of the company's share or in its membership ; and 
that the Court may make such order on the application as it thinks fit. 

527 . For the members who shall have the right to apply under 
ss. 397 and 398, see s. 399. 

528 . The Court shall give notice of every such application to the 
Central Government and shall take into consideration the representa- 
tions, if any, made to it. by that Government (s. 400). 

529 . Power has been given in s. 401 to the Central Government 
to cause an application to he made to the Court for an order under 
s. 397 or s. 398. 

530 . As to the several matters which the Court can provide for, 
see s. 402. Under s. 403, the Court can pass an interim order. For the 
effect of alteration of the memorandum or articles of the company by 
order under s. 397 or s. 398, see s. 404. 

531 . The Court may order addition of respondents (such as 
managing agent etc.) to an application under s. 397 or s. 398 (s. 405). 

532 . In relation to an application under s. 397 or s. 398, ss. 539 
to 544 shall apply in the form set forth in Schedule XI (s. 406). 

533 . For the consequences of termination or modification of an 
agreement such as is referred to in cl. (d) or (e) of s. 402, see s. 407. 

B. Powers of Central Government. 

534 . The Central Government may appoint not more than two 
members as directors for a period not exceeding three years to prevent 
the affairs of the company being conducted oppressively to any members 
or prejudicially to the interests of the company [s. 408]. 

535 . On a complaint by the managing director etc. that as a result 
of a change in the ownership of shares in the company, a change in 
the Board of directors is likely to take place which would affect preju- 
cially the affairs of the company, the Central Government may direct 
that t»o resolution passed or action taken to effect a change in the Board 
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ol directors after tbje date of compliant shall take effect unless confirmed 
: by the Central Government. The Central Government .is empowered 
, to make an interim order also. See s. 409 which will not however 
apply to a private cpmpany, unless it is a subsidiary of a public company. 

Constitution and Powers of Advisory Committee, 

536 * S. 410 empowers the Central Government to constitute an 
“Advisory Commission” whose duties will be to inquire into and advise 
the Central Government — (a) before a notification is issued under s. 3*4 
on the necessity for and advisability of issuing the notification; (b) on 
applications made under ss. 259. 268, 269. 310, 311, 326, 328, 329, 332, 
343- 345> 346» 35*' 4«8 <>r 409 and (c) on all other matters which may be 
referred to the Commission by the Central Government — see s. 411. 

537 . As to the forms and procedure in cases referred to the Advi- 
sory Commission, see s. 412. For the purpose of making any inquiry 
under s. 411 the Advisory Commission will have powers mentioned in 
s. 413. 

538 . As to the penalties for refusal or neglect to produce books etc. 
before or to answer questions of the Advisory Commission, see s. 414. 

539 . S. 415 provides immunity for action taken by the Commission 
in good faith. 


Miscellaneous Provisions. 

Contracts where Company is Undisclosed Principal. 

540 . Every managing agent, secretaries and treasurers, manager 
or other agent of a public company or a private company which is a sub- 
sidiary of a public company, who enters into a contract for or on behalf 
of the company in which the company is an undisclosed principal, must, 
at the time of entering into the contract, make a memorandum in writing 
of the terms etc. of the contract [s. 416(1)]. As to the obligation to 
deliver the memorandum to the company and to send copies thereof to 
each director and to lay the same at the next Board meeting see sub-s. 
(2) of s. 416. For consequences of default, see sub-s. (3) thereof. 

Employees ’ Securities and Provident Funds. 

541 . All moneys or securities deposited with a company by its 
employees in pursuance of their contract of service must be deposited 
by the company in a special account in a Scheduled Bank [see 417 (1) 
and (*)]. No portion of such moneys or securities can be utilised by the 
company except for the purposes agreed to in the contract of service 
fsub*s. (2) of s. 417]. 

542 . As to the provisions applicable to the employees’ provident 
funds, see the detailed provisions of s. 418. 

543 . An employee shall lie entitled on request to (he company or 
to the trustees referred to in sub-s. (4) of s. 418, to see the bank's receipt 
for any money or security, referred to in ss. 417 and 418 (s. 419). 

544 . As to the penalty for contravention of ss. 417, 418 and 419, 

see s. 420. 
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- Defiuut Companies. 

545 . There is a way in which a company’s existence may inexpen- 
sively be brought to an end. S. 560 provides that if the Registrar has 
reasonable cause to believe that a company is not carrying on business or 
in operation, he may proceed under this section and after complying 
tvith the provisions thereof strike its name off the register, and on the 
publication in the Official Gazette of a notice to that effect, the company 
will be dissolved. But the liability of every director and member of the 
company will continue and may be enforced as if the company had not 
been dissolved. 

546 . If the company or any member or creditor thereof feel ag- 
grieved by the company having been struck off the register, the Court 
may, on application, order the name of the company to be restored to 
the register. See s. 560 and notes thereto. 

547 . When the directors or other authorities of a company find that 
on account of poor response of the investing public to take up its shares 
or foi any other reason the company is unable to commence business, 
or on account of want of fund and inability to raise money it cannot 
carry on business and there are no assets of the company worth the name 
for distribution amongst the creditors and shareholders, all that they 
have to do is to inform the registrar that the company is not in opera- 
tion or has ceased to carry on business and the Registrar will take 
necessary action. 


Court having jurisdiction. 

548 . Cl. (11) of s. 2 says that “the Court” means the Court having 
jurisdiction under the Act. S. 10 says that the Court having jurisdic- 
tion under the Act shall be the High Court having jurisdiction in the 
place at which the registered office is situate except to the extent to 
which jurisdiction has been conferred bv the Central Government on 
any District Court subordinate to that High Court in pursuance of 
sub-s. (2) of s. 10, not being the jurisdiction conferred, (a) in respect of 
companies generally by ss. 837. 391, 394, 395 and 397 to 407, and (b) in 
respect of companies with paid up share capital of not less than 
Rs. 1,00,000, by Part VII (winding up) and other provisions of the Act 
relating fo the winding up of companies [see sub-s. (2) of s. 10]. For the 
purposes of jurisdiction to wind up companies the expression “registered 
office” means the place which has longest been the registered office of 
the company during the 6 months immediately preceding the presenta- 
tion of the petition for winding up [see sub-s. (3) of s. io and notes 
thereto). Where the High Court makes an order for winding up a 
company, it may direct all subsequent proceedings to be had in a 
District Court [see s. 435]. The High Court has power to withdraw to 
itself or to transfer winding up proceedings from one District Court to 
another (s. 436). 


Winding up. 

549 . There are three modes of winding up a company, namely— (1) 
winding up by the Court otherwise called compulsory winding up, (*) 
voluntary winding up and (3) winding up subject to the supervision of 
the Court (s. 425). The voluntary winding up may be either the mem- 
bers’ or the creditors’ [see sub-s. (5) of s. 488]. 
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Winding Up by the Court* 

Grounds. 

550. A company may be wound up by the Court for the following 

reasons : — ! 

(0 If the company has passed a special resolution that the company 
be wound up by the Court. In such a case the directors are entitled to 
present the winding up petition in the name of the company. See s. 
483 •(a) and notes thereto. As to what is a special resolution see s. 189 
and notes. 

(si) If default is made in filing the statutory report or in holding 
the statutory meeting [s. 433 (b)]. Such a petition cannot be presented 
by any person except the Registrar or a contributory, nor before the 
expiration of 14 days after the last day on which the meeting ought to 
have been held [see s. 439 (7)]. If a petition is presented on this ground 
the Court may, instead of directing that the company be wound up, 
give direction for the statutory report to be filed or the meeting to be 
held, or make such other order as may be just and order the costs to be 
paid by any persons responsible for the default [s. 443(3)]. 

(3) If the company does not commence business within a year from 
its incorporation, or suspends its business for a whole year [see s. 433 (c) 
and notes thereto). It should be remembered that after allotment erf 
shares a company is to apply to the Registrar of companies for certificate 
for commencement of business on compliance with the requirements of 
s. 149 (x) and (2), and the statutory meeting is to be held within 6 months 
from the date at which the company is entitled to commence business 
fs. 165 (1)]. So if a company delays in applying for the certificate for 
commencement of business for more than a year, it cannot be proceeded 
against under clause (b) of s. 433, but a petition for winding it up may be 
presented under clause (c) of s. 433. 

(4) If the number of members is reduced, in the case of a private 
company, below two or, in the case of any other company, below seven 
[see s. 433 (d) and notes thereto]. 

(5) If the company is unable to pay its debt [s 433 (e)]. For cases 
where a company will be deemed to be unable to pay its debts — see s. 
434 and notes thereto. 

(6) If the Court is of opinion that it is just and equitable that the 
company should be wound up. See s. 433 (f) the terms of which are 
very wide. A company may be wound up under this clause where its subs- 
tratum is gone, where it is a “bubble company", where there is a com- 
plete deadlock in its management, where it is formed to carry on an 
illegal business, where its object is fraudulent or where, the particular 
circumstances of a case require it [see notes to cl. (f) of s. 433]. 

Contributories. 

551 . For the meaning of the term “contributory" see s. 4*8. 

552 . Sub-s. (1) of s. 429 provides that the liability of a contributory 
shall create a debt but payable at the time specified in the calls made 
on' him by the liquidator. 

' 553. No. claim founded on the liability of a contributory will be 
cognizable by any Court of Small Causes outside the towns of Calcutta, 
Madras and Bombay [sub-s. (2) of s. 429]. 
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554 . If a contributory dies, his legal representatives will be liable 
to the extent of the estate of the deceased coining into their handsFor 
detailed provision, see s. 430. 

555 . Sub-s. (3) of s. 430 provides that for the purposes, of that 
section the surviving co-parceners of a contributory who is a member 
of a Mitakshara joint Hindu family shall be deemed to be his legal 
representative. 

556 . As to contributories in the case of insolvency of a member, 
see s. 431. 

' 557 . Subject to the provisions of s. 486, in the winding up every 
present and past member of a company shall be liable to contribute to 
the assets of the company to an amount sufficient for the payment of 
its debts and liabilities and the costs, charges and expenses erf the 
winding up, and for the adjustment of the rights of the contributories 
among themselves with the following qualifications : — 

(1) A past member shall not be liable to contribute, if he has 
ceased to be a member for 1 vear or upwards before the commencement 
of the winding up (for the dates of commencement of different kinds 
of winding up see notes to s. 441), nor in respect of debts or liabilities 
contracted after he had ceased to be a member. A past member will 
not also be made liable unless it appears to the Court that the existing 
members are unable to satisfy the contributions required to be made by 
them in pursuance of the Act. So it is apprehended that if all the 
required contributions are realised from all the present members, but 
they do not satisfy the debts, liabilities, fee. mentioned above, still the 
past members will not be liable [see clauses (a) to (c) of sub-s. (1) of 
s. 426]. 

(a) Members, past or present, of companies limited . by shares are 
liable to contribute only the amount unpaid on the shares and no more 
[sec cl. (d) of sub-s. (1) of s. 426]. 

(3) Members of a company limited by guarantee are liable to con- 
tribute only up to the amount of their guarantee and no more [see cl.(e) 
of sub-s. (1) and sub-s. (a) of s. 426]. 

558 . As to the saving of any provision in a policy of insurance 
see cl. (f) of sub-s. (1) of s. 426. As to the dividends etc. payable to a 
past and present member, see s. 426(1) (g). 

559 . For the liability of directors managing agents, managers, etc. 
whose liability is unlimited see s. 427. 

Petition for winding up. 

560 . A petition for winding up a company may be presented by 
the company itself, by any director or creditors including any contingent 
or prospective creditor, by any contributory or contributories, or by all 
or any of those parties, together or separately, or . by the Registrar (sec 
s. 439). In a case falling under s. 243 (on Inspector’s report) the peti- 
tion may be made by any person authorized by the Central Government 

[*• 489 (0 ( 01 - 

561 . As to who are the contributories and their liabilities see ss. 
426 and 427 and notes thereto and ss. 430 to 432 and notes to those sections. 
A contributory is not entitled to present a winding up petition unless 
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(a) the number of members of the company is reduced, in die dm of 
a private company, below s, or, in the case of any Other company. Mow 
7, or (b) he is a registered holder of the share or shares for at ilfeMt" 
6 months during the it months before the commencement of the winding 
up. or they have devolved on him through the death of a former holder 
[see s. 439 (4) and notes thereto]. A winding up by the Court commences 
at the time of presentation of the petition (s. 441). 

562. As to the Registrar's right to present, a petition for winding 
up, see sub-ss. (5) and (6) of s. 439. 

563 . A petition by a contingent or prospective creditor will not 
be heard until he has given security for costs and until a prima facie 
case for winding up has been established to the satisfaction of the Court 
and security for costs has beat given [see s. 439 (8)]. As to which of the 
creditors can present a petition for winding up and which of them can- 
not, see notes to s. 439. 

564 . The Supreme Court has to make rules prescribing the mode of 
proceedings to be had for winding up a company in a High Court and 
the Courts subordinate thereto (see s. 643). 

565 . As to the right to present a winding up petition where the 
company is being wound up voluntarily or subject to the Court's super- 
vision, see s. 440. 

Stay of proceeding^ against company. 

566 . After the presentation of the winding up petition and before 
making an order for winding up, the Court may, upon application of 
the company or of any creditor or contributory, restrain further pro- 
ceedings in any suit or proceeding against the company. The applica- 
tion is to be made, where the suit or proceeding is pending in the 
Supreme Court or High Court, to the Court where it is pending, and where 
it is pending in any other Court, to the Court having jurisdiction to 
wind up the company — see s. 44s. 

567 . At any time after the presentation of a petition and before 
the making of an order for winding up, the Court may appoint the 
Official Liquidator a provisional liquidator but shall, before making any 
such appointment, give notice to the company [s. 450 (1} and (*)]. The 
Court may limit and restrict the powers or a provisional liquidator 
[«• 45° (3)J- 

Hearing of the petition. 

568 . On hearing the petition the Court may dismiss it with or 
without cost, adjourn the hearing, make any interim order or pass any 
other order : Provided that the Court shall not refuse to make a wind- 
ing up order on the ground only that the assets of the company have 
been mortgaged to an amount equal to or in excess of those assets, or 
that the company has no assets [see s. 443 (1)]. 

569 . Where a petition is made on the ground that it is just and 
equitable to wind up the company, the Court may refuse to make the wind- 
ing up order, if it is of opinion that some other remedy is available to 
the petitioners and that they are acting unreasonably in seeking to 
have the company wound up instead of pursuing that other remedy 
[s. 443 (t)J - 
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the petitioner and the company must file with the Registrar of Com- 
panies a copy of the order within a month (see s. 445). Such order will 
be .deemed to be notice of discharge to the servants of the company, 
except when its business is continued [s. 445 (3)]. A winding up order 
will operate in favour of all creditors and contributories of . the company 
— “"See s. 447. 

572 . As soon as a winding up order has been made, the Official 
Liquidator automatically becomes liquidator of the company (s. 449). 
Where a winding up order has been made or where a provisional 
liquidator has been appointed, he shall take into his custody and control 
all the property, effects and actionable claims to which the company is 
or appears to be entitled. All these shall be deemed to be in the custody 
erf the Court (s. 456). 

Transfer of winding up proceedings . 

573 . Where a High Court makes a winding up order, it may 
direct all subsequent proceedings to be had in a District Court (s. 435). 
The High Court may withdraw the case from the District Court and 
proceed with the winding up itself, or transfer the case to some other 
District Court (s. 436). 

Stay of suits ire. against the company. 

574 . When a winding up order has been made or a provisional 
liquidator has been appointed, no suit or other legal proceeding against 
the company can be commenced or proceeded with except by the leave 
of the winding-tip Court. See s. 44b and notes thereto. The winding 
up Court shall have jurisdiction to entertain, or dispose of, any suit 
or proceeding by or against the company. Any such suit or proceeding 
which is pending in any Court other than the winding-up Court may 
be transferred to and disposed of by the winding up Court [sub-ss. (2) 
and (3) of s. 446]. In this connection see s. 537 where it has been 
provided that in the case of a winding-up by or subject to the supervi- 
sion of the Court, any attachment, distress or execution put in force 
against or any sale held of the properties of the company without leave 
of the Court after the commencement of the winding up shall be void. 
But proceedings by the Government are saved. 

Stay of winding up proceedinsg. 

575. At any time after an order for winding up, on the application 
of the Official Liquidator or any creditor or contributory the Court can 
stay the winding up proceedings altogether or for a limited time on 
such terms and conditions as the Court thinks fit: See s. 466 and notes 
thereto. 

Wishes of creditors and contributories. 

516 . In all matters relating to the winding up the Court may have 
regard to the wishes of the creditors and contributories proved to it by 
sufficient evidence ; see s. 557 and notes thereto. For this purpose the 
Court may direct meetings of the creditors or contributories to be cal- 
led and conducted in such manner as the Court directs, and may appoint 
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a person to act as chairman of the meeting and to report the result to 
the Court. In. the case of creditors regard must be had to the value 
of each creditor’s debt, and in the case of contributories regard is to he 
had to the number qt votes each contributory is entitled to under the 
articles (see 557 and notes). 

577 . As to the stamp on a proxy paper at a creditors’ or contribu- 
tors’ meetings see App. F. 

Official Liquidator, 

578 . There shall be attached to each High Court an Official Liqui- 
dator appointed by the Central Government. The Official Receiver 
attached to a District Court for insolvency purposes, or if there is none, 
then such person as the Central Government may appoint for the pur- 
pose, shall be the Official Liquidator attached to the District Court 
(s. 448). 

579 . On a winding up order being made, the Official Liquidator 
shall become the liquidator of the company (s. 449). The liquidator 
shall perform such Julies as the Court may impose! His acts shall be 
valid, notwithstanding any defect that may afterwards be discovered in 
his appointment or qualification (s. 451). A liquidator shall be des- 
cribed by the style of “The Official Liquidator” of the company and 
not by his individual name (s. 452). 

580 . A Receiver cannot be appointed of assets in the hand of a 
liquidator except by or with the leave of the Court (s. 453). 

581 . For the powers of an official liquidator with the sanction of 
ihe Court see ss. 457 and notes thereto. The Court may however by 
order provide that the liquidator may exercise any of the powers refer- 
red to in s. 457 (1) without the sanction or intervention or the Court, 
but always subject to the control of the Court (s. 458). 

582 . The liquidator may, with the sanction of the Court, appoint 
an advocate, attorney or pleader entitled to appear before the Court to 
assist him in the performance of his duties (s. 459). 

583 . In the administration and distribution of the assets of the 
company the liquidator will have regard to any direction that may be 
given by resolutions of the creditors and contributories or by the com- 
mittee of inspection, and any direction given by the creditors or con- 
tributories at any general meeting shall in case of conflict be deemed to 
ovenride any directions given by the committee of inspection (see s. 460). 
Subject as above the liquidator shall use his discretion thereon. The 
liquidator may summon general meetings of creditors or contributors for 
ascertaining their wishes, but will be bound to do so when directed by 
their resolution or requested in writing by not less than onc-tenth in 
value of the creditors or contributories (see 460). If any person is 
aggrieved by any act or decision of the liquidator, he may apply to the 
Court for redress [s. 460 (6)j. The liquidator may himself apply to the 
Court for directions [s. 460 (4)], But this should be done sparingly. 

584 . The liquidator must keep proper minute books of his pro- 
ceedings and of such other matters as may be prescribed and any creditor 
or contributory may, subject to the control of the Court, inspect the 
same personally or by agent (s. 461). 
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Other promsions regarding liquidators . 

\ 585 . The obligation to furnish information and explanation relat- 

ing to documents submitted to the Registrar as provided in s: *34 
applies mutatis mutandis to all liquidators also [see sub s. (8) of s. 254]. 

586 . S. 455 provides that the Official Liquidator shall, as soon as 
practicable, submit a preliminary report to the Court as to matters 
mentioned in sub-s. (i) of that section. The Official Liquidator may 
also make a further report or reports stating the manner in whicn 
the company was formed and ’ whether in his opinion .any fraud has 
been committed by any person in the promotion or formation or by 
any director or other officer of the company since the formation thereof 
[see sub-s. (2) of s. 455]. If he states in it that a fraud has been com- 
mitted the Court shall have powers provided in s. 478 [see s. 455 (3)]. 

587 . The liquidator must at least twice in each year at the pres- 
cribed times present to the Court an account of his receipts and pay- 
ments [see sub-ss. (1) and (2) of s. 462]. As to the auditing of the 
accounts, see sub-ss. (3) to (5) of s. 462. 

588 . The Official Liquidator shall, in such manner and at such 
times as may be prescribed, pay the moneys received by him into the public 
account of India in the Reserve Bank of India (s. 552). He must not 
pay any moneys received by him in his capacity as liquidator into any 
private banking account (s. 554). 

589 . Where a company is being wound up if there are in the 
hands or control of the liquidator dividends or assets unclaimed or un- 
distributed for six months, he must forthwith pay the same into the 
public account of India in the Reserve Bank of India. For detailed 
provisions see s. 555. 

Committee of Inspection . 

590. Provisions have been made in the Act for a committee of 
inspection, both in the winding up by the Court and creditors’ voluntary 
winding up* See ss. 464-65 and 503 respectively. 

591 ♦ By s. 464 it has been provided that the official liquidator 
must within 2 months from the date of the wirtding up order, convene 
a meeting of the creditors for the purpose of determining whether a com- 
mittee of inspection should be appointed to act with the liquidator 
and who are to be the members thereof. The liquidator shall within 
14 days from the date of the creditors’ meeting, or such further time 
as the Court may grant, convene a meeting of the contributories to 
consider the decision of the creditors’ meeting, and it shall be open 
to the meeting to accept the decision of the creditors’ meeting with or 
without modification or to reject it. In the event of disagreement 
between the resolutions of the two meeting's the matter will be decided 
by the Court [sec sub-s. (3) of s. 464]. As to the composition, rights, 
proceedings &c. of the committee of inspection s. 465. 

592. In the administration of the assets of the company and in 
the distribution thereof among the creditors the Official Liquidator shall 
have regard to the directions given by resolutions of the meetings of 
creditors or contributories, or by the committee of inspection and in 
case erf conflict the directions by the former will prevail [see sub-ss. (1) 
and (2) of s. 460]. 

I*— xi 
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593 * A» regards! the summoning of the meetings erf creditors and 
contributories, see su$-s. <£) of s. 460. The liquidator shall use bit -own 
discretion in die adjninislration and distribution of the assets of the 

- * r 1 l! n* * « xl: 




manner prescribed fcjr direction regarding any particular matter arising 
in winding-up [sub-s.; (4)]. Any person aggrieved by any act or deci- 
sion of the liquidator may apply to the Court [sub-s. (6) of s. 460]. 

Statement of affairs to the Official Liquidator . 

594 . A statement of affairs of the company verified by an affidavit 
and containing the particulars mentioned in clauses (a) to (e) of sub-s. 
(1) of s. 454 is to be submitted to the Official Liquidator by persons who 
are mentioned in sub-s. (2) of that section. This is a very onerous 
duty csst upon the directors, managers and other officers etc. past or 

E resent, of the company in respect of which an order for winding up 
as been made, ana should be carefully read. 

Report and Further Report of Official Liquidator . 

595 . After receipt of the above statement the Official Liquidator 
must within the period mentioned in sub-s. (1) of s. 455 submit a pre- 
liminary report to the Court as to the matters specified in clauses (a; to 
(c) of that sub-section. He may also make a further report or reports 
stating the manner in which the company was formed, and whether in 
his opinion any fraud has been committed by any person in its pro- 
motion or formation, or by any director or other officer of the company 
in relation to the company since the formation thereof, and any other 
matter which in the liquidator’s opinion it is desirable to bring to the 
notice of the Court (see s. 455). 

596 . If the Official Liquidator states in the further reports that 
a fraud has been committed as aforesaid, the Court shall have power 
to order public examination as provided in s. 478 [s. 455 {2) and (3)] 

Ordinary and Extraordinary Powers of Court* 

597 . As to the general powers of the Court regarding settlement 
of list Of contributories and application of assets of the company, delivery 
of property, payments of debts by contributories and the extent of set oft, 
calls, proceedings for recovery thereof, payment into bank, exclusion of 
creditors not proving in time, adjustment of rights of contributories, and 
distribution of surplus assets, payment of costs and dissolution of the 
company see ss. 467 et scq. and notes to those set lions. 

Private and public examinations. 

598 . The Court has power for private examination to summon 
any officer of the company or any person known or suspected to have in 
his possession any property of the company, or supposed to be indebted 
to the company, or any person who is deemed capable of giving informa- 
tion concerning the promotion, formation, trade, dealings, affairs, books or 
papers, or property of the company. The Court may also require him 
to produce any documents in his custody or power relating to the com- 
pany. If any person summoned refuses to appear, the Court may cause 
Kira to be apprehended and brought before the Court for such examina- 
tion. See s. 477. 
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9 n **** rt po«, the official liquidator that a fraud has .teen 
committed mi the-, promotion or , formation of the company the Court may 
street any person who has taken part in the promotion or formation 
of the company, or has been a director, manager or other office r of the 
company, to attend before the, Court, for public examination regarding 
the promotion, formation or conduct of the business of the company Or 
as to his conduct and dealings as director, manager or other office r of 
the company. For detailed provisions, see s. 478. 


600 . The Court has the further power to cause an absconding con- 
tributory to be arrested and his books, papers and movable properties 
to be seized (s. 479). ■ r 


601 . The above ordinary and extraordinary powers of the Court 
are m addition to any existing powers of instituting proceedings 
against any contributory or debtor of the company or hi$ estate fear the 
recovery of any call or other sums (s. 480). 


Enforcement of and Appeal from Orders. 

602 . As to the enforcement of the orders of the Court see ss. 48s 
and G34 and notes, and as to appeals from any order or decision in the 
matter of winding up of a company by the Court see s. 483 and notes 
thereto. -- 


Voluntary Winding up. 

603 . A company may under s. 484 be wound up voluntarily in 
the following ways: — 

(1) by an ordinary resolution of the company requiring it to be 
wound up voluntarily when, (a) the period fixed for the duration of the 
company expires, or (b) the event occurs on the occurrence of which the 
articles provide that the company is to be dissolved ; 

(s) by a special resolution that the company be wound up volun- 
tarily ; 

604 . As to what is a special resolution and how it is to be passed 
see s. 189 and notes thereto. 

605 . As to the form of notice of a meeting to pass a special resolu- 
tion to wind up voluntarily see Form 144 in App. E and for the form of 
notice to pass an ordinary resolution for that purpose, see Form No. 143 
in App. E. 

606 . A voluntary winding up is deemed to commence at the time 
of the passing of the resolution for voluntarily winding up (s. 486). The 
expression ‘’resolution for voluntarily winding-up” means a resolution 
passed under sub-s. (1) of s. 484. See sub-s. (2) of that section. From 
that time the company must, cease to carry on its business except so far 
as may be required for the beneficial winding up of the company. But 
the corporate state and corporate powers of the company will continue 
until it is dissolved (s. 487). 

607 '. Within 14 days of the passing of any resolution for winding- 
up voluntarily the company must advertise the notice of such resolu- 
tion as provided in s. 485 (1). As to the penalty for default on the part 
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of the company and itjt officers including the liquidator, see sub's. (») of 
s. 485. , The form of such notice has been given in Form 145 in App. E. 

Provisions relating to voluntary winding-up. 

608 . There are two kinds of voluntary winding-up— (1) a mem- 
bers' voluntary winding-up and (s) a creditors’ voluntary winding-up. 

’ Declaration of solvency. 

609 . Where it is proposed to wind up a company voluntarily, the 
directors or where there are more than two directors, the majority of 
them may, at their meeting make a declaration verified by an affidavit 
to the effect that upon making a full enquiry into the affairs of the 
company they have formed the opinion that the company will be able 
to pay its debts in full within a period not exceeding 3 years from die 
date of the passing of the resolution for winding up the company volun- 
tarily, the winding-up will be a members’ voluntary winding-up 
fs. 488 (1)]. Where such a declaration is made it will be a members’ 
voluntary winding-up and where it is not made, the winding up will be 
a creditors' voluntary winding-up [see sub-s. (5) of s. 488]. 

610 . The declaration must be made within 5 weeks immediately 
preceding the date of passing the resolution for winding up and be 
delivered to the Registrar for registration before that date. The 
declaration must also embody a statement of the company’s assets and 
liabilities at the latest practicable date before the making of the decla- 
rations Jsee s. 488 (*)]. For consequences of failures to make good the 
declaration, see sub-ss. (3) and (4) of s. 488. 

611 . SS. 490 to 498 will, subject to s. 498 apply to a members’ 
voluntary winding-up (s. 489). 

Members’ voluntary winding-up. 

612 . l*he company in general meeting shall appoint one or more 
liquidators and may fix their remuneration and any remuneration so 
fixed shall not be increased in any circumstances whatsoever (see s. 490). 
Before the remuneration is fixed, the liquidator shall not take charge of 
his dice [s. 490 (3)]. On the appointment of a liquidator all the powers 
of -the Board 'cease except so far as the company in general meeting or 
the liquidator sanctions the continuance thereof (s. 491). 

613 . If a vacancy occurs in the office of liquidator the company in 
general meeting may, subject to any arrangement with the creditors, fill 
the vacancy (sec s. 49a). 

614 . The company must give notice to the Registrar of the 
appointments and vacancies in the office of liquidators within 10 days 
of the event [see s. 493 (1) and (*)]. As to the penalty for default, see 
sub-s. (3) of that section. 

615 . As to the power of the liquidator to accept shares fee. in con- 
sideration for the whole or part of the business or property of the com- 
pany and the procedure for completing the transaction see s. 494 and 
notes thereto. 

616 . For the liquidator’s duty to call creditors’ meeting in case of 
insolvency of the company, see s. 495, 



INTRODUCTION 


'hejcxv 


617 . As to the duty of the liquidator to call a general meeting at 
the end of each year and of laying before the meeting an account ofhis 
acts and dealings and of the conduct of the winding-up see safest, (i) 
of s. 496. For the consequences of default see suh-s. (2) thereof. , 

618 . As soon as the affairs of the company are fully wound up. the 
liquidator shall make up an account of the winding-up and call a 
general meeting for laying before it the account [sub-s. (1) of s. 497] . 
The meeting snail be called by advertisement [see sub-s. (2) of s. 497]. 


619 . Within one week after the meeting the liquidator shall send 
to the Registrar a copy of the account and shall make a return to him 
of the holding of the meeting and in default he shall be liable to a penalty 
[see sub-ss. (3) and (4) of s. 497]. 


620 . On the expiration of 3 months from the registration of the 
return the company will be deemed to be dissolved ; but the Court may 
on the application' of the liquidator or any interested person make an 
order deferring the date of dissolution [see sub-s. (i>) of s. 497]. The 
person, on whose application such an order is made, must within 21 
days of the order deliver to the Registrar a certified copy of the order 
and in default will he liable to a penalty [see sub-s. (6)]. 

621 . If the liquidator fails to call the general meeting, he shall be 
punishable [sub-s. (7) of s. 497]. For the alternative provisions as to 
annual and final meetings in case of insolvency, see s. 498. 


Creditors’ voluntary winding-up. 

622 . SS. 500 to 509 shall apply to a creditors’ voluntary winding- 
“P (s- 499)- 

623 . In the case of a creditors’ voluntary winding-up the company 
is to cause a meeting of the creditors to be summoned for the day, or the 
day next following the day, on which there is to be held the general 
meeting of the company at which the resolution for voluntary winding- 
up is to be proposed, and shall cause notices of the meeting of creditors 
to be sent by post to the creditors simultaneously with the sending of 
notices of the meeting of the company [s. 500 (1)]. As to the advertisement 
of the notice of the creditors meeting see sub-s. (2) of s. 500. As to the 
statement fee. to be laid before the meeting and the procedure thereat see 
sub-ss. (3), (4) and (5) of s. 500. For the consequences of contravention 
of the provisions thereof see sub-s. (6). 

624 . For the provision regarding notice of resolutions passed by 
the creditors’ meeting to be given to the Registrar and the penalty for 
default, see s. 501. 

625 . The creditors and the company at their respective meetings 
mentioned in s. 500 may nominate a person to be liquidator, and if they 
nominate different persons the final decision will rest with the Court. 
As to detailed provision, see s. 502. 

626 . As to the appointment of a committee of inspection and the 
composition thereof see s. 503. 

627 . The committee of inspection, or if there is no such committee 
the creditors, may fix the remuneration of the liquidator, and where the 
remuneration is not so fixed, it will be determined by the Court. The 
remuneration so fixed cannot be increased in any circumstances (s. 504). 
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. On the Wnntiuent of a liquidator aU the pOweri efthe 

Board of directors shall cease, except so far as the comnuttee ^ 4 iaspe<> 
Uon. or the creditors sanction the continuance thereof (s. 505)' • 

629 . Any vacancy in the office of a liquidator other than a liqui- 

dator appointed by the Court may be filled by the creditors in. their 
general meeting (si 506). * \ 

630 . S. 494 will apply to a creditors’ voluntary winding up, but 
the power of liquidator to accept shares fee., in consideration for the 
whole or a part of the company's business or property mentioned in that 
section shall not be exercised except with the sanction of the Court or 
the committee of inspection (s. 507). 

631 . As to the duty of the liquidator to call meetings of the com- 
pany and of the creditors at the end of each year and of laying before 
the meeting an account of the dealings and of the conduct of the 
wiudlng-up, and the consequences of default, see s. 508. 

632 . The provisions for the final meeting and dissolution are 
similar to those in a members’ voluntary winding-up mentioned above 
(see s. 509). 

Provisions applicable to every voluntary winding-up. 

633 . SS. 511 to 5*1 shall apply to every kind of voluntary winding- 
up (s. 510). As to the distribution of the company’s property see s. 511. 
For the powers and duties of a liquidator see s. 512. 

634 . A body corporate is prohibited from being appointed as a 
liquidator. For consequences of contravention of this provision, see 
s. 513. As to the punishment for corrupt inducement affecting appoint- 
ment as a liquidator, see s. 514. 

635 . If from any cause whatever there is no liquidator acting the 
the Court may appoint one. The Court may on cause shown remove 
a liquidator and appoint another in his place (s. 515). 

636 . The liquidator must, within 21 days after his appointment 
publish in the Official Gazette and deliver to the Registrar a notice of 
his appointment [see sub-s. (1) of s. 516]. For the consequences of 
default see sub-s. (2) of that section. 

637 . Any arrangement between a company about to be or in the 
course of being wound up and its creditors shall, subject to the right of 
appeal under sub-s. (2) of s. 517, be binding on the company if sanc- 
tioned by a special resolution, and on the creditors if acceded to by 
three-fourths in number and value of the creditors [sub-s. (1) of s. 517]. 
Anv creditor or contributory may within 3 weeks from the completion 
of the arrangement appeal to the Court against it, and the Court may 
amend, vary or confirm the arrangement [sub-s. (2) of s. 517]. 

638 . As to the disposal of unclaimed funds and undistributed 
assets in the hands of a liquidator in a winding-up see s. 555. 

639 . Where a company finds it di ffic ult to carry on its business on 
account erf pressure from its creditors it may proceed under s. 391, s. 494, 
s. 507 or s. 517 if any satisfactory arrangement is possible. 
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Povm to apply to Court. 

• 640 . The voluntary liquidator or any creditor or contributory of 
the company has the right to apply to the Court to determine any ques- 
tion arising in the winding-up, or to exercise, as respects the enforcing 
of calls, -the staying of proceedings or any other matters, all or any of 
the powers which the Court might exercise in a compulsory winding 
up [s.' g»8 (»)]. 

641 * The liquidator or any contributory or creditor may apply 
for an order setting aside any attachment, distress or execution put mto 
force against the estate or effects of the company after the commence- 
ment of the winding-up, i.e., after the resolution for voluntary winding- 
up is passed. Such application shall be made — («) if the attachment 
&c. are put into force by a High Court, to such High Court ; (b) if the 
attachment &c. are put into force by any other Court, then to the Court 
having jurisdiction to wind up the company [sec sub-ss. (s) and (3) of 
s. 518]. ' " 

642. Under the powers conferred by s. 518 the Court can stay 
suits and proceedings against the company and order delivery of books 
and examination of persons. In short it will exercise all the powers 
exercisable in a compulsory winding up if it thinks that such exercise 
of power will be just and beneficial (see s. 518 and notes thereto). A 
copy of the order staying the proceedings in ihc winding up shall forth- 
with be forwarded by the company to the Registrar [see sub-s. (5) of 
s. 518]. 

Public Examination of Promoters, Directors, etc. 

642A. In s. 519 provisions similar to s. 478 have been made for 
public examinations of promoters, directors, etc. in a voluntary winding 
up. See s. 519. 

Other provisions. 

643. All costs, charges and expenses properly incurred in the 
voluntary winding up including the liquidator’s remuneration are, 
subject to the rights of the secured creditors, if any, payable out of the 
assets in priority to all other claims. See s. 520 and notes thereto. 

644. As to the rights of creditors and contributories to have the 
company wound up by the Court (but the Court must be satisfied that 
the rights of the contributories will be prejudiced by a voluntary wind- 
ing up) sec s. 5s 1 and notes thereto. 

Winding up subject to Supervision of Court. 

- 645 , At any time after a company has by resolution resolved to 

wind up voluntarily, the Court mav make an order that the voluntary 
winding up shall continue, but subject to the supervision of the Court, 
and with such liberty for creditors, contributories or others to apply to 
the Court, and generally on such terms and conditions as the Court 
thinks just (s. 522). A petition therefor will, for the purpose of giving 
jurisdiction to the Court over suits and legal proceedings, lie deemed to 
be a petition for winding up by the Court (s, 523). 

646 . In deciding between a winding up by the Court and that 
subject to its supervision, and in all matters, the Court, may have regard 
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to the wishes of t|e creditors or contributories as proved to it bv unv 
sufficient evidence ^ 557). f 

, 647 . As to the appointment of a liquidator or an additional liqui- 
dator, the removal of a liquidator and the filling of vacancy see, s, 524, 

648 * The powers and obligations of a liquidator appointed by 
the Court under si 524 shall be the same as of liquidators in a voluntary 
winding up (s. 525). 

649 . In a winding up under supervision of the Court the liqui- 
dator may, subject to any restriction imposed by the Court, exercise all 
its powers, without the sanction or intervention of the Court, as if the 
company were being wound up altogether voluntarily [s. 526 (1)]. 
Except as provided in sub-s. (1) of s. 526 an order passed under s. 522 
will, fdr all purposes including the staying of suits fcc., be deemed to be 
an order of the Court for winding up the company by the Court . See 
sub-ss. {2) and (3) of s. 526. 

650 . Where after a supervision order, an order for winding up by 
the Court is made, the Court may appoint any person or persons who 
are then liquidators, to be liquidator or liquidators in the winding up by 
the Court in addition to, and subject to the control of, the Official 
Liquidator — see s. 527. 

General Provisions in every Mode of Winding up. 

651 . In the case of a voluntary winding up any transfer of shares 
without the liquidator’s sanction, and any alteration of status of the 
members made after the commencement of the winding up shall be 
void [s. 536 (1)]. In the case of a winding-up by or subject to the super- 
vision of the Court every disposition of property (including actionable 
claims) of the company, and every transfer of shares or alteration in the 
status of the members made after the commencement of the winding up 
shall, unless the Court otherwise orders, be void [s. 536 (2)]. 

In a winding up all debts and claims, present or future, certain or 
contingent will be admissible to proof (see s. 528 and notes). But in 
the case of an insolvent company the law of insolvency and rules there- 
under will apply. See s. 528 and notes thereto. For the application of 
insolvency rules in winding up of insolvent companies, sec s. 529 and 
notes thereto. 

652 . As to the debts which are payable in priority to all other 
debts see the detailed provisions of s. 530 and notes thereto. As to 
fraudulent preferences by any transfer, delivery of goods, payment, 
execution &c. see s. 531 and notes thereto. 

653 . For the liabilities and rights of certain fraudulently pre- 
ferred persons, sec s. 533. 

654 - Where any company is being wound up by or subject to the 
supervision of the Court any attachment, distress or execution put in 
force or any sale of properties held without leave of the Court in respect 
of the estate or effects of the company after the commencement of the 
winding up will be void. But this will not affect any proceedings by 
the Government. See s. 537 and notes. 

655 . Transfers by a company for the benefit of all the creditors 
shall be void (s. 53s). 
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Asto the effect of the commencement of windirig up of a company 
upon a Boating charge created by it within i* months see s. 534 and 
notes. 

656. It has been provided in s. 535 that the liquidator will be 
able with the leave of the Court to disclaim any property of the com- 
pany burdended with onerous covenants notwithstanding that he has 
endeavoured to sell or has taken possession of the same or exercised any 
act of ownership in respect thereto. For the detailed provisions read 
s. 535- 

Compromise and arrangement. 

657. With the sanction of the Court the liquidator may, when the 
company is being wound up by or subject to the supervision of the 
Court and with the sanction of a special resolution of the company in 
the case of a voluntary winding up, (i) pay any classes of creditors in 
full ; (ii) make any compromise or arrangements with the creditors ; and 
(iit) compromise all calls, liabilities to calls, debts Sec., in such terms as 
may be agreed upon (see s. 546 and notes). 

658. In the case of a voluntary winding up the exercise by the 
liquidator of the powers conferred by s. 543 (1) shall be subject to the 
control of the Court fs. 54(1 (*)]. Any creditor or contributory may 
apply to the Court in respect of any exercise or proposed exercise of any 
such power fs. 546 (3)]. 

Misfeasance proceedings. 

659. Where in the course of winding up of a company it appears 
that any promoter or any past or present director, managing agent, 
manager, secretaries and treasurers, liquidator or any officer of the com- 
pany has misapplied or retained or become liable or accountable for 
any money or property of the company, or been guilty of any misfea- 
sance or breach of trust, the Court may. on the application of the 
liquidator, or of any creditor or contributory, examine into the conduct 
of the aforesaid persons and compel them to' repay or restore the money 
or property with interest or to contribute such sum by way of compen- 
sation as the Court thinks fit. See s. 543 and notes thereto. 

660. An application for misfeasance is to be made within 5 years 
from the date of the winding-up order or of the first appointment of . a 
liquidator or of the misapplication Sec. mentioned in the section, which- 
ever is longer [see sub-s, (s) of s. 543]. 

Prosecution for Offences Antecedent to or in Course of Winding up. 

661. If with intent to defraud or deceive any person, any officer 
or contributory of a company which is being wound up, destroys, muti- 
lates, alters or falsifies or fraudulently secretes any books, papers or 
securities, or makes, or is privy to the making erf. any false or fraudu- 
lent entry in any register, book or document of the company, he shall 
be liable to imprisonment for a term which may extend to 7 years and 
shall also be liable to fine (s. 539). 

662. A machinery has been provided in s. 545 for the prosecution 
of officers or members (past or present) of a company, if it appears to 
the Court in a winding up by or subject to the supervision of Court or 
to a voluntary liquidator that the aforesaid persons have been guilty of 

1 -— xii 
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any offence in relation to the company. For details of the procedure see 
*• 545 * i: . ;; v ;\ 

663 . A large dumber of offences have been mentioned in 5. 538 
and heavy punishments have been provided therefor. If any ., person 
being a past or present officer pf a company which at the time of -the 
commission of the viewed offences is being wound up in any of the 
modes or is subsequently so wound up does or fails to do any of the acts 
mentioned in clauses (a) to (p) of sud-s. (1) of s. §38, he shall be punish- 
able. Where any person pawns or pledges or disposes of any property 
in circumstances which amount to an offence under d. (o) of the sub- 
section referred to above, every person who takes in pawn or pledge or 
otherwise receives the property knowing it to b pawned in such circum- 
stances as mentioned in cl. (a) shall be punishable with imprisonment 
for a term which may extend to 3 years or with fine, or with both 
[sub-s. ($) of s. 538J. For details read that section. 

664 As to the penalty for frauds committed by officers of a com- 
pany which subsequently goes into liquidation, see s. 540. 

665 . For detailed provisions regarding liability where proper 
accounts are not kept, see s. 541 and as to those for the liability for 
fraudulent conduct of business, see s. 54s. The liabilities under this 
section as well as under s. 543 (misfeasance) extend to the partners or 
directors in the firm or the company (see s. 544). 


Evidence , inspection and disposal of documents. 

666 . In a winding up all books and papers of the company and of 
the liquidators are prima, facie evidence as between the contributories 
(s. 548). 

667 . After an order for a winding up by or subject to the super- 
vision of the Court, the Court may make orders for inspection by 
creditors and contributories only of the books and papers of the com- 
pany (see s. 549). As to the disposal of the books and papers of a com- 
pany which has been wound up see s. 5^0. After 5 years from the date 
of dissolution of a company no responsibility will rest cm the company 
or the liquidator or any person to whom the custody of any books and 
papers has been committed by reason of the same not being forthcoming 
[sub-s. (s) of s. 550]. 

667 A. As to the power of the Central Government to make Rules 
under this section regarding matters mentioned in els. (a) and (b) of 
sub-s. (3) of s. 550, see that sub-section. For such Rules, see Appendix B 
(towards its beginning), Rule No. 15. For the consequence of contra- 
vention of these Rules, see sub-s. (4) of s. 550. 

Miscellaneous Provisions. 

668 . Where a company is being wound up by or under super- 
vision of the Court or voluntarily, every invoice, order for goods or 
business letter issued by or on behalf of the company or by the liquidator 
or receiver or manager of the company’s property, being a document on 
which the company’s name appears must contain a statement that the 
company is being wound up [s. 547 (iY|. For consequences of default, 
see sub-s. (a) of that section; 
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. 669 * As la the information regarding pending liquidations to be. 
sent to the Court in the case of a winding up by or subject to the super- 
vision <rf the Court or to the Registrar in tne case of a voluntary wind- 
ing up, see the provisions of s. 551. • 

670 . For the Official Liquidator’s duty to make payments of 
moneys received by him into the public account of India, see s. 55*. 
The other liquidators must make such payments into Scheduled Banks. 
For details, see s. 553. No liquidator can pay moneys received by him 
as liquidator into any private account (s. 554). ‘ 

671 * Unclaimed dividends and undistributed assets are to be paid 
by the liquidator into the “Companies Liquidation Account" in the 
Reserve Bank of India. For details see s. 555. 

672 . As to the enforcement by the Court of a liquidator’s duty 
to make returns etc. on an application by any creditor, contributory or 
the Registrar, see s. 556. 

, 673 . As to the saving of pending proceedings for winding up at 
the commencement of the present Act, see s. 647 ; and for the saving of 
prosecutions instituted by the liquidator or the Court under s. *37 of 
the previous Companies Act of 1913, see s. 648. 

Supplementary Powers of Court. 

674 . In all matters relating to the winding up of a company the 
Court may have regard to the wishes of creditors or contributories as 
proved by sufficient evidence and may direct their meetings to be called 
and held in such manner as the Court directs (see s. 557). 

675 . As to the Court or person before whom affidavits may be 
sworn, see s. 558. 

Provisions as to Dissolution. 

676 . Where a company has been dissolved, whether in pursuance 
of Part VII of the Act or s. 394, or otherwise, the Court may within g 
years of the date of dissolution, on application by a party interested 
make an order declaring the dissolution to have been void, and there- 
upon proceedings may lie taken as if the company had not been dis- 
solved [s. 559(1)]. 

677 . It shall be the applicant's duty within si days after the order, 
or such further time as the Court may allow, to file a certified copy of 
the order with the Registrar. For consequences of default, see sub-s. (s) 
of s. 559. 


Winding up of UnregUtered Companies. 

678 . For the meaning of "unregistered company" see s. 58s. 

679 . An unregistered company may be wound up under the 
present Act. All the provisions of this Act with respect to winding up 
will apply to an unregistered company with the exceptions and addi- 
tions mentioned in sub-ss. (a) to (5) of s. 583 [sub-s. (1) of s. 583]. 

680 . Any partnership, association or company consisting of more 
than 7 members may be wound up under the provisions of Part X [see 
s. 58s. cl, (b)]. 
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681 . It has been provided by s. 584 that where a company incor- 
porated outside India ceases to carry on business in this country it may 
be wound up as an unregisteded company under Part X, notwithstand- 
ing that it has been dissolved or otherwise ceased to exist as a company 
under or by virtue of the laws of the country under which it was incor- 
porated (see notes to s. 584). 

682 . As to who are contributories in the winding up and their 
liability etc. see s. 585. For the power to stay or restrain, suits and legal 
proceedings against such a company after the presentation of petition 
tor winding up, as well as after the winding up order, see s. 586 and s. 587 
respectively. 

683 . As regards the vesting of property of such a company in the 
liquidator and powers exercisable by the latter, see s. 588. For other 
provisions relating to the winding up of an unregistered company sec 
ss. 589 and 590. 

Application of Act to Companies formed or Registered under 
Previous Companies Laws. 

684 . As to the provision for application of the present Act to 
companies formed and registered under previous companies laws, see s. 
561. For application thereof to companies registered hut not, formed 
under the previous companies laws, see s. 56s. 

685 . As to the application of the present Act to unlimited companies 
re-registered under the previous companies laws, see s. 563. 

686. For the mode of transferring shares in the case of companies 
registered under Act XIX of 1857 and Act VII of i860, see s. 564. 

Companies Authorised to be Registered under this Act. 

687 . For the detailed provisions regarding companies capable of 
being registered under the present Act, see s. 565. 

688. For the requirements for registration of “joint-stock companies” 
under Part IX see s. 567. The expression “joint-stock companies” has 
been defined in s. 566. 

689 . As to the requirements for registration of companies not being 
“joint-stock companies”, see s. 568. 

690 . The Registrar has power to require evidence as to the nature 
of the company proposing to be registered under Part IX (s. 570). As to 
the authentication of statements of existing companies, see s. 569. 

690A. As to the form relating to the existing companies under 
ss. 565 to 569, see Forms Nos. 37 to 43 in Appendix B. 

691 . On the registration of a banking company with limited lia- 
bility under Part IX notice is to be given to its customers — see s. 571. 

692 . As to the change of name of a company seeking to be registered 
under Part IX for purpose of registration, see s. 57s. When a com- 
pany registers in pursuance of this Part with limited liability the word 
or words "Limited” or “Private Limited" as the case may be, shall form 
and be registered as the last word or words of its name (see s. 573). 
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693 . As to the certificate of registration to be granted by the 
Registrar and vesting of property on registration see s. 574 and a. 575 
respectively. The registration will not however affect the existing rights 
ana liabilities of the company (s. 576). The pending legal proceedings 
will also continue, but execution will not issue against the property or per- 
son of any individual member, unless the property of the company is 
found insufficient, in which case an order may be obtained for winding 
up the company (s. 577). 

694 * For the detailed provision regarding the effect of registration 
under Part IX, see s. 578. 

695 . A company registered under this Part may by special resolu- 
tion substitute a memorandum and articles for a deed of settlement 
[s. 579 (1)]. As to the provision for alteration of the objects of the 
company see sub-ss. (a) and (3) of s. 579. 

696 . For power of the Court to stay or restrain proceedings against 
the company see s. 580. On the making of a winding-up order or on 
the appointment of a provisional liquidator no suit or other legal pro- 
ceeding against the company can be proceeded with except with the 
leave of the Court — See s. 581. 

Foreign Companies— Companies Incorporated Outside India. 

697 . SS. 59* to 602 shall apply to all foreign companies (a) which 
after the commecement of this Act establish a place of business within 
India and (b) which have before such commencement established a 
place of business within India and continue to have the same at the 
commencement of this Act (see s. 591). 

698 . As to the documents etc. to be delivered to the Registrar by 
these two classes of foreign companies carrying on business in India see 
s. 592. For provisions regarding return to be delivered to the Registrar 
by foreign companies where the aforesaid documents etc. are altered, see 

s - 593 - 

698 A. For the forms relating to foreign companies under ss. 592 
to 594, see Forms Nos. 44 to 54 in Appendix B. 

699 . As to the obligation of a foreign company to state its name, 
where limited and the country where it was incorporated, etc. see 
s. 595- For provisions regarding service of any process, notice etc. on 
a foreign company, see s. 596. 

700 . For obligation of a foreign company to make out balance- 
sheet and profit and loss account etc. and delivery thereof to the Regis- 
trar, see s. 594. For the office where such documents are to be filed, see 
s. 597. If any foreign company ceases to have a place of business in 
India, it shall forthwith give notice of the fact to the Registrar [s. 597 (3)]. 

701 . As to the penalty for failure to comply with any of the fore- 
going provisions, see s. 598. But such failure will not affect the com- 
pany’s liability under contracts etc. (s. 599). 

702 . For provisions regarding registration of charges, appointment 
of receiver and books of account, see s. 600. For the forms of particulars 
of charges etc. under s. 600 read with ss. 125, 127, 128 and 129, 135 and 
138, see Forms Nos. 55, 56, .57, 58, 59 and 60 respectively in Appendix B. 
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703 . As to the fees to be paid to the Registrar for registration of 

any document required by the foregoing provisions of Part XI, see 
S. fioi. , -t 

704 . Interpretation of the expression “certified", “director", “place 
of business” “prospectus” and "secretary” used in- this Part has been 
given in s. 6ox. ■ 

Prospectuses. 

705 . As to the dating of prospectus and particulars to be contained 
therein see the detailed provisions contained in s. 603; and as to the 
provisions relating to expert’s consent and allotment of shares and de- 
bentures, see s. 604. 

706 . For the provisions regarding the registration of prospectus, see 
s. 605 and as to the penalty for contravention of ss. 603 to 605, see s. 606. 
For the civil liability for mis-statement in prospectus, see s. 607. 

707 . Interpretation of provisions as to prospectuses has been given 
in s. 608. 


Registration Offices, and Officers and Fees. 

708 . As to the establishment and continuance of registration offices 
etc. by the Central Government, see s. 609. 

709 . For the inspection, production and evidence of documents 
kept by the Registrar, see s. 6 to. 

710 . Fees specified in Schedule X shall be paid to the Registrar 
(s. 611). All fees, charges etc. paid to any Registrar or other officer of 
the Central Government shall be paid into the public account in the 
Reserve Bank of India (s. 61s). The Central Government has power 
to reduce the fees, charges etc. (s. 613). 

711 . As to the enforcement by the Court of the company’s duty to 
make returns etc. to the Registrar, see s. 614. 

GENERAL. 

Collection of information and statistics from companies. 

712 . The Central Government may, by order, require companies 
generally, or any class of companies, or any company to furnish such in- 
formation or statistics with regard to their or its constitution or working, 
and within such time as may be specified in the order. For details sec 
s. 615. 

Application of Act to Companies Governed by Special Acts. 

713 . As to the application of this Act to insurance, banking, elec- 
tricity supply and other companies governed by special Acts, see s. 616. 

Application of Act to Government Companies. 

714 . For the purposes of ss. 618 to 6*0 "Government company" 
means any company in which not less that 51 per cent, of the share 
capital is held by the Central Government or by any State Government 
or Governments, or partly by the one or partly by the other (see s. 617). 
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715 . A Government company formed after the commencement of 
this Act is prohibited from appointing a managing agent (a. 618). 

7X6. The provisions specified in sub-ss. (a) to (4) of s, 619 shall 
apply’ to a Government company notwithstanding those in ss, **4 to 

*38 («• 619 (»)]• 

' 717 . In s. 620 power has been given to the Central Government by 
notification to modify the present Act in its application to Government 
Companies. 

Offences. 

718 . Except the proceedings instituted under s. 545 (prosecution of 
delinquent officers and members), offences against this Act are to be taken 
cognizance of by Courts only on the complaint of the Registrar, a 
shareholder or tne Central Government : provided that this shall not 
apply to a prosecution by a company of any of its officers (s. 6s 1). The 
action taken by the liquidator of a company in respect of any offence 
alleged to have been committed in respect of any matters included in 
Part VII (ss-. 4s 5 to 560) or relating to the winding up of companies arc 
excepted [see sub-ss. (s) and (3) of s. 621]. 

719 . Offences under this Act are non-cognizable (s. 624). 

720 . No Court inferior to that of a Presidency Magistrate or a 
Magistrate of the first class shall try any offence against this Act (s. 622). 
Any offence punishable with fine only committed within a Presidency- 
town may be tried summarily by a Presidency Magistrate (s. 623). 

721 . For detailed provisions regarding payment of compensation 
in cases of frivolous or vexatious prosecution, see s. 625. 

722 . As to the application of fines imposed by a Court under this 
Act, see s. 626. 

723 . For the provisions regarding production and inspection of 
books where the commission of an offence is suspected, see s. 627. 

724 . As to the penalty for false statements in any return, report, 
certificate, balance-sheet, prospectus, etc:., see s. 628. For the penalty for 
false evidence given in any examination, solemn affirmation, affidavit 
etc., see s. 629. 

725 . As to the penalty for wrongful withholding of a company’s 
property, see s. 630. 

726 . For the penalty for improper use of words "Limited" or 
“Private Limited", see s. 631. 

Legal Proceedings. 

727 . Where a limited company is plaintiff or petitioner in a suit 
or other legal proceeding, any Court having jurisdiction in the matter 
may require it to give security for costs (s. 632). 

728 . If in any proceeding for negligence, default, breach of duty, 
misfeasance or breach of trust against an officer of a company, if the 
Court hearing the case thinks that he is or may be liable, but has acted 
honestly and reasonably, it may relieve him wholly or partly [s. 633 (I)]. 
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Where any such officer has reason to apprehend that any such claim may 
be made against him he may apply to the Court lor relief — see sub-s. (*} 
of s. 633, 

729 Any order made by a Court under this Act may be enforced 
in the same manner as a decree made by the Court (s. 634). 

Reduction of Fees Payable to Company. 

730 In s. 636 power has been given to companies to reduce fees, 
charges etc. payable to them. Any reduction so made may at any time 
be cancelled or varied by them. 

Delegation of Powers and Functions of Central Goivmment. 

731 . The Central Government by notification in the Official 
Gazette delegate any of its powers or functions under this Act except 
those specified in sub-s. (2) of s. 637 to such authority or officer as may 
be specified in the notification — see s. 637. 

Schedules, Forms and Rules. 

732 . The Central Government may, by notification in the Official 
Gazette, alter any regulations, rules, tables, forms and other provisions 
contained in any of the Schedules to the Act, except Schedule XI (relat- 
ing to prevention of oppression to a member or members, and mis- 
management of companies) and Schedule XII (relating to repeals). — see 
s. 641. 

733 In addition to the powers conferred by s. G41 the Central 
Government may, by notification in the Official Gazette, make rules 
for matters which by this Act are to be, or may be, prescribed by the 
Central Government — see s. 642. 

734 . For the rules to be made by the Supreme Court after consult- 
ing the High Courts in respect of matters specified in s. 643, see that 
section. Until rules are made by the Supreme Court as aforesaid, all 
rules made by the High Courts on the aforesaid matters and in force 
at the commencement of this Act shall continue to be in force so far 
as they are not inconsistent with the provisions of this Act [s. 643 (3)]. 

Repeals and Savings* 

735 . For the repeal of Acts specified in Schedule XII and saving 
of orders, rules etc., in force at the commencement of this Act, see ss. 
644 and 645 respectively. 

736 . As regards the saving of operation of s. 138 of Act VII of 
1913, see s. 646. 

737 . Pending proceedings for winding up are saved by s. 647, ex- 
cept that sub-s. (7) of s. 555 shall apply in respect of moneys paid into 
the Companies Liquidation Account. 

738 . Prosecutions instituted bv a liquidator or Court under s. 237 
of Act VII of 1913 are saved by s. 648. 

739 . Any document referring to any former enactment shall be 
construed as referring to the corresponding enactment of this Act (s. 649). 
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740. Any reference to an extraordinary resolution In the articles, 
etc., nr in any law jn force atthe . comraericement of this Act shall be 
construed Iff d reference to' a special resolution (s. 651 ). 

741 • Appointments made under previoqs company laws shall have 
effect as if made under this Act (s. 65 s). 

742. The former registration offices shall be continued {s. 653). 

743. Registers under the previous companies laws shall be deemed 
to be part of registers under this Act (s. 654). 

744. Funds and accounts under this Act shall be deemed to be in 
continuation of those under the previous companies laws (s. 655). 

745. Nothing in this Act shall affect the incorporation of any 
company registered under any enactment repealed by this Act (s. 656). 

746. As regards the saving of certain Tables of the previous Com- 
panies Acts see s. 657. 

747. The mention of particular matters in ss. 636 to 648 or in 
any other provision of this Act shall not prejudice the general' applica- 
tion of s. 6 of the General Clauses Act, 1897, with respect to the effect 
of repeals (s. 658). 

748. In the case of a company limited by shares, if articles are not 
registered or if articles are registered, in so far as they do not exclude or 
modify the regulations in Table A, those regulations shall, so far as 
applicable, be the regulations of the company (see s. s8). As regards the 
provisions of Table A, sec those regulations and notes thereunder. 

749. For the stamp duty on affidavit, agreement, articles of asso- 
ciation, share certificate, copy or extract, debenture, bond, conveyance, 
indemnity bond, allotment letter, memorandum of association, proxy, 
security bond, share warrants to bearer and transfer of shares and deben- 
tures, sec App. F. 

Capital Issues (Control) Act XXIX of 1947. 

750. The above mentioned Act with the relevant Rules, Exemption 
Orders etc. has been printed in App. G. 

Registers and Books. 

751. A list of the registers &c. required to be kept at the registered 
‘office (or elewhere) of a company has been given in Table No. XVII. 

Documents &c. required to be filed with the Registrar. 

752. These have been given in Table No. XIX. 

Offences under the Act. 

753. A list of offences, offenders and maximum punishments pro- 
vided in the Act has been given in Table No. XXIV. 

For other useful Tables, see the remaining Tables printed infra. 


I-xitt 
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INDIAN COMPANY LAW 


TABLE No. V 

WHAT THE EXISTING COMPANIES ARE TO DO. 

Sections Requirements thereof 


*4 , A private limited company is to send its certificate of 

registration and memorandum of association to the Registrar 
for getting the word "Private’’ entered before the word 
“Limited” in the name of the company upon the register. 

84/147 As the words "Private Limited” become a part of the 

name of such a company, the name together with these words 
should be painted or affixed on the outside of every office or 
place of business. The company should also have such name 
engraven on its seal and mentioned in all its business letters 
etc. as provided in sub-s. (1) of s. 147. 

48 (3) A subsidiary company which is already a member of its 

holding company, otherwise than as legal representative of a 
deceased member or as a trustee, must not vote at meetings of 
the holding company or of any class of members thereof. 


49 ( 0 (b) 


Where any investment made by a company is not held at 
the commencement of the new Act in its own name, it must, 
within one year from such commencement, either cause them 
to be transferred to, and hold them in, its own name, or dis- 
pose of them. 


49(7) 


; The company must forthwith enter in a register main- 
i tained by it the particulars specified in els. (a) and (b) of sub- 

! *• ( 7 ) of »• 41 )' 


78 ( 3 ) 


89 


; Where shares have been issued at a premium, the company 
! must comply with the provisions of s. 78 except where any part 
of the premiums does not at the commencement of the new 
Act form an identifiable part of the companies reserves within 
the meaning of Schedule VI, shall be disregarded in deter- 
mining the sum to be included in the share premium account. 

In the case of a public company or its subsidiary private 
company limited by shares, all existing shares having dispro- 
portionately excessive voting rights, the company should within 
one year from the commencement of the new Act reduce such 
voting rights and bring them into conformity with the voting 
rights attached to its equity shares under sub-s. (1) of s. 87. 
See s. 90. 


Before the voting rights are brought into such conformity, 
the holders of the shares having excessive voting rights shall 
not exercise in respect thereof such voting rights regarding the 
resolutions specified in els. (a) to (c) of sub-s. («) of s. 89. 

For other provisions in this respect see sub-ss. (3) and (4) 
of s. 89. 
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106 (a) Where in the memorandum or articles of a company a 

proportion less than three-fourths has been specified, it shall 
have effect as if the proportion of three-fourths had been 
specified therein instead for the purposes of sub-s. (1) of s. 106. 

145 Any mortgage or charge created before the commencement 

of the new Act which did not require registration under the 
Companies Act, 1913, but is so required under the present Act 
must be registered within 21 days of the commencement of the 
new Act , that is, 1 st April , 1956 . 

The following will fall within the above category, namely, 
a mortgage or charge on stock-in-trade, otherwies than by way 
of a floating charge ; a mortgage or charge on calls made but 
not paid ; a mortgage or charge on a ship or any share in a 
ship ; (a) a mortgage or charge on goodwill, on a patent or a 
license under a patent, on a trade mark, or on a copyright or 
a licence under a copyright. 

199 Where any commission or other remuneration payable to 

an officer or employee of a company is fixed at a percentage of 
or is otherwise based on, the net profits such profits shall after 
one year from the commencement of the new Act be calculated 
in the manner set out in ss. 349 to 351. 

*02 (2) Where any officer or employee of the company is entitled 

to any tax-free remuneration, he shall not be so entitled after 
the expiry of the residue of the term of his office. 

202 An undischarged insolvent must not act as a director, 

managing agent, secretaries and treasurers or manager, or 
directly or indirectly take part in the management of the 
company. 

204 (3) In the case of a public company or its subsidiary private 

company any firms or body corporate holding any office or 
place ot profit under the company, other than the office of 
managing agent or secretaries and treasurers shall, unless its 
office expires earlier, be deemed to have vacated its office 
immediately on the expiry of five years from the commence- 
ment of the new Act. See sub-s. (6) of s. 204. 

252 Every private company which is not subsidiary of a public 

company must have at least two directors. 

261’ (4) S. 261 lays down that certain persons specified in sub-s. (1) 

thereof shall not be appointed directors, except by special 
resolution. A director holding any office immediately before 
the commencement of the new Act must not continue to hold 
that office after the next general meeting of the company. 

267 The company shall not, after the commencement of the 

new Act employ or continue the appointment or employment 
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* 7 * 

*76 

iSo 

*94 

■* 95 ( 3 ) 

‘ 3°9 < 8 ) 

3*4 

• 3 * 6 ( 3 ) 


Requirements thereof 


of persons Specified in s. 267 as its managing or wholetime 
director. 

Every director of a public company or its subsidiary pri- 
vate company must within two months after the commence- 
ment of the new Act file with the company a declaration 
specifying the qualification shares held by him. See s/ 273. 

Any person holding office as director in moire than twenty 
companies must within two months from the commencement 
of the new -Act choose not more than twenty such companies, 
resign his office in others and intimate his choice to each of 
the companies in which he was holding the office of director, 
to the Registrar having jurisdiction in respect of each of such 
companies, and also to the Central Government.. 

A director of a public company or its subsidiary private 
company must vacate his office at the 'conclusion of the third 
annual general meeting erf the company afteT the' commence- 
ment of the new Act, if he has attained the age of 65 Jarfore 
the commencement of that meeting. 

Where before the commencement of the ntfw Act the 
company has appointed a sole selling agent for any area for 
a period not less than 5 years, the appointment must-be placed 
before a general meeting within 6 months from su^h- com- 
mencement and the said meeting may by resolution take 
actions mentioned in els. (a) and (b) of sub-s, (3). of s. 294. 

Where any loan made guarantee given or security provided 
by a lending company and outstanding at the commencement 
of the new Act requires approval of the Central Government 
under the present Act, the company must within 6 months 
from such commencement, obtain the approval of the Central 
Government or enforce repayment of the loan. 

The provisions for the remuneration of a director of a 
public company or its subsidiary private company must be 
as provided in s. 309, on the commencement of the new Act. 
But where such commencement does not coincide with the end 
of the company's financial year, such remuneration will come 
into force with effect from the expiry of the financial year 
immediately succeeding such commencement. See sub-s.. {9) 
of s. 309. 

Directors, their relatives etc., of a company, private or 
otherwise, who hold any office or place of profit in the com- 
pany should obtain the company's consent by a special resolu- 
tion for holding such office. For detailed provision s. 314 
Should be carefully read. . 

Any person holding the office of managing direction or 
manager in more than two companies at the commencement of 
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the new Act, must choose not more than two of these com- 
panies within one year from such commencement ; and the 
provisions of ds. (b) and.(c) of sub-s. (t) and of sub-ss. (a) and 
(3) of s. *76 shall apply mutatis mutandis to the case. S. 316 
does not apply to a private company unless it is subsidiary of 
a public company. Sec s. 315. 

3x7 (a) A person holding at the commencement of the new Act 

and the office of managing agent or manager shall, unless his term 
expires earlier, be deemed to have vacated his office on the 
expiry of 5 years from such commencement. S. 317 also does 
not apply to a private company unless it is subsidiary of a 
public company. See s. 315. 

3*5 (4) Where at the commencement of the new Act a company 

having a managing agent is itself acting as a managing agent 
of any other company, the term of office of the first men- 
tionea company as managing agent of the other company 
shall, if it does not expire earlier, expire on 15th August, 1956. 

330 The company having a managing ageht at the commence- 

ment of the new Act should re-appoint, him after 15th August, 
1958 for a fresh term in accordance with the provisions of, the 
present Act, as his term of office will under s. 330 expire on 
15th August, i960. 

33» After 15th August, i960 no person shall, at the Same time, 

hold office as managing agent in more than 10 companies. For 
details see s. 33*. 

345 , Where the office of managing agent of a public company 

or its subsidiary private company is held by an individual at 
the commencement of the new Act, succession to the office by 
inheritance or devise in accordance with the managing agency 
agreement will not be allowed, unless approved by the Central 
Government. So the company should secure such approval. 
See sub-s. (s) of s. 345. 

Every firm or company acting as managing agent or 
secretaries and treasurers should file with the managed com- 
panies within one month after the commencement of the new 
Act particulars specified in Schedule VIII of the present Act. 

A public company or its subsidiary private company shall 
not pay to its managing agent in respect of any financial year 
beginning at or after the commencement of the new Act' any 
remuneration in excess of the net profits of that financial year 
as determined by s. 349. See s. 355. 

After the commencement of the new’ Act the remunera- 
tion payable to the managing agent of a public company or 
its -subsidiary private company for any financial year or part 
thereof must not be paid to him until 1 the accounts of the 
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company for such financial year have been audited and laid 
before the company in general meeting. But the minimum 
remuneration payable under s. 196 may be paid in suitable 
instalments as may be specified in the articles or resolution 
passed at an annual general meeting or the managing agency 
agreement. See s. 355. 

354 | After the commencement of the new Act the managing 

agent of a public company or its subsidiary private company 
must not draw any office allowance, but may be re-imbursea 
in respect of expenses incurred by him on behalf of the com- 
pany and sanctioned by the Board of directors or by the com- 
pany in general meeting. See s. 555. 

361 | All existing contracts with the managing agent or his 

associates for selling agencies, buying agencies etc. referred to 
in ss. 356 to 360 shall terminate at the latest on 1st March, 

1958- 

369(8) | Current accounts held by a managing agent in his own 

name must not exceed Rs. so, 000 in the aggregate. 

373 | Where investments have been made by a company before 

1st April, 195s which require under s. 37s the authority of a 
resolution of the investing company and approval of the 
Central Government, such authority and approval must be 
obtained to such investments within 6 months from the com- 
mencement of the new Act. If such authority and approval 
are not so obtained the Board of directors must dispose of 
those investments in excess of the limits specified in s. 37 a 
within s years from the commencement of the new Act. 

375 | If the managing agent continues to engage in similar 

competitive business on his own account, he must obtain the 
sanction of a special resolution. 

377 (4) | Where at the commencement of the new Act the number 
of directors appointed by the managing agent exceeds the 
number authorised under s. 377 (1), the managing agent should 
choose which of them shall continue in office and intimate his 
choice to the company within one month of the aforesaid 
commencement. 

384 | A firm or body corporate employed as the manager of a 

public company or its subsidiary private company must vacate 
the office within 6 months after the commencement of the new 
Act 

385 I Undischarged insolvents and other persons mentioned in 

ds. (a), (t>) and (c) of sub-s. (1) of s. 385 must not act as 
manager of a company. 
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386 (3) Where at the commencement of the new Act any person 

is holding die office of manager or managing director in more 
than two companies, he must, within one year of such com- 
mencement choose not more than two of those companies and 
intimate his choice to the Registrar and the Central Govern- 
ment. 


TABLE No. VI 

DIRECTOR'S OBLIGATIONS AND LIABILITIES 
Requirements thereof 


Civil liability for mis-statements in prospectus. 

Criminal liability for mis-statements in prospectus. 

To compensate the company and the allottee for any loss, 
damages or costs in consequence of contravention of any of the 
provisions of s. 69 or s. 70 with respect to allotment. 

To repay all moneys received from applicants for shares 
or debentures in pursuance of the prospectus, with interest at 
5 p.c. p. a., if the company fails to repay them within 8 days 
as provided in sub-s. (2) of s. 73. 

161 | To sign the copy of the annual return to be filed with 

the Registrar under s. 159 or s. lfio as well as the certificate (in 

the case of a private company) specified in sub-s. (2) of s. 161. 

>65 | To perform the duties imposed by s. 165 in connection 

with the statutory meeting and statutory report of the 
company. 

169 j To perform the duties imposed by s. 169 in connection 

with the extraordinary general meeting on requisition, and to 
repay any reasonable expenses incurred by the requisitionists 
for failure by the Board of directors duly to call that meeting. 

209 ( 5 ) j To take all reasonable steps to secure compliance with the 
requirements of s. 209 regarding books of account to be kept 
by the company. 

aio | To take all reasonable steps to comply with the provisions 
of s. 210 as to the laying before the company the annual 
account, balance-sheet etc. 


73 (*) 
and 

6 (b) (ii) 


Sections ! 

62 

63 
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■"'.*15'. > ‘ To- approve the balance-sheet and profit’ and loss'-Accoont 

before they; are .submitted to the auditors for their report 
<’ . thereon, and to authenticate them as provided in s. *15. 

*17. . To take all reasonable steps to comply with the provisions 
of s. *17 regarding the report of the Board of directors. 

*64/866 To sign and file with the Registrar a consent in writing 
to act as a director and to comply with cl. (b) of sub-s. (i) of 
s. *66 relating to his qualification shares. 

*70 To obtain his qualification shares within two months 

after his appointment as director.^ 

*71 To file with the company within * months after appoint- 

ment as director or within 2 months after the commencement 
of the new Act, a declaration specifying the qualification shares 
held by him. This provision does not apply to a private com- 
pany unless it is a subsidiary of a public company and also to 
a technical, director or a director appointed by tlie Central or 
a State Government. 

*75 Not to hold office as director, save as otherwise provided 

in s. 276. in more than *0 companies. 

*76 Within 2 months from the commencement of the new 

Act, (a) to choose not more than ao companies where he wishes 
j to continue to hold the office of director ; (b) to resign his 
office as director in the other companies ; (r) to intimate his 
choice to the Registrar having jurisdiction in tespect of each 
of such company and also to the Central Government : (d) not 
to act as director in more than 20 companies after the expiry 
of 2 months from the aforesaid commencement ; and (e) not 
to ad as director in any company after despatching resignation. 

277 To make his choice under suh-s. (2) of s. 277 regarding 

directorships he wishes to continue to hold or to accept. 

280(2) To vacate his office As director of a public company or its 

subsidiary private company at the conclusion of the annual 
general meeting commencing next after he attains the age of 
65 years. As regards a director of such a company who is in 
office at the commencement of the new Act, see the Proviso to 
sub-s. (*) of s. 280. 

28* To give notice of his age to the company where he is 

appointed or to his knowledge is proposed to be appointed 
director at a time when he has attained the age of 65 years or 
such lower age, if any, as may be specified in the articles, 

293 In the case of a public company or its subsidiary private 

company, not to do the acts specified in els. (a) to (e) of sub- 
s. ( 1) of s. 293 without the consent of such company in general 
meeting. 
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*94 


*95 

*97 


*99 


300 


305 


308 


309 


3 10 


31* 

SM 


318 

319 


Not to appoint a sole selling agent for any area, if the 
appointment is not approved by the company in general meet- 
ing within 6 months. 

Not to receive any loan from the company of which he is 
a director, in contravention of s. 295. 

To obtain sanction of the Board of directors for entering 
into a contract with the company, (a) for the sale, purchase or 
supply of any goods, materials or services, or (b) for under- 
writing the subscription of any shares in, or debentures of the 
company. 

To disclose the nature of his concern or interest in a con- 
tract or proposed contract with the company, at a meeting of 
the Board of directors. For details, see s. 299. 

Not to participate, or vote in, the Board’s proceedings in 
respect of contracts or arrangemnets mentioned in s. 299. For 
exceptions see sub-ss. (2) and (3) of s. 300. 

To disclose to the company, within 20 days of his 
appointment, the particulars relating to the office in other 
body corporate which are required to be specified under sub- 
s. (1) of s. 303. 

To give notice to the company of his shareholdings in 
other bodies corporate and such other matters relating to him- 
self, as may be necessary for the purpose of enabling the corn- 
many to comply with the provisions of s. 307. 

Not to receive remuneration in contravention of s. 309 
read with s. 198. This provision does not apply to a private 
company unless it is a subsidiary of a public company. 

To obtain approval of the Central Government for any 
provision for increase of his remuneration. This provision 
also does not apply to a private company unless it is a sub- 
sidiary of a public company. 

Not to assign his office of director. 

Except with the previous consent of the company by a 
special resolution, not to hold any office or place of profit, (a) 
under the company, and (b) under any subsidiary of the com- 
pany, except that of managing director, managing agent, 
secretaries and treasurers, manager, legal or technical adviser, 
banker or trustee for the debenture holders of the company. 

Not to receive payment by way of compensation for loss 
of office or as consideration for retirement from office. 

Not to receive, in connection with the transfer of the 
whole or any part of the undertakin g or property of the com- 
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pany, any compensation for loss of, or retirement from, office, 
(a) from such company ; or (b) from the transferee of such 
undertaking or property or from any other person unless parti- 
culars of the payment proposed to he made by such transferee 
or person have been disdosed to, and the proposal has been 
approved by, the company in general meeting. 

320 (i) Not to receive any compensation for loss of office or retire- 

ment from, office, in connection with the transfer to any 
persons of all or any of the shares in a company, being a 
transfer resulting from any of the offers specified in ds. (1) to 
(iv) of sub-s. (1) of s. 320, (a) from such company or ( b ) from 
the transferees of the shares or from any other person. 

320 (2) In the case referred to in cl. (b) of sub-s. (1) of s. 320, to 

take all reasonable steps to secure that particulars with respect 
to the payment proposed to be made by the transferees or 
other person arc included in or sent with, any notice of the 
offer made for their shares which is given to any shareholders. 
See in this connection s. 321 also. 

478/519 To be publidy examined under s. 478 or s. 519. 

488 In a proposed members' voluntary winding up, to make 

a declaration of solvency in accordance with the provisions of 
s. 488. 

519 To be publicly examined under s. 519. 

542 To be personally responsible for debts and other liabili- 

ties of the company where business of the company has been 
carried on with intent to defraud creditors or other persons or 
for any fraudulent purpose. 

543 To repay or restore the money or property of the company 
with interest or to contribute sums to the assets of the com- 
pany by way of compensation in respect any misapplication, 
retainer, misfeasance or breach of trust mentioned in s. 543. 

N.B. — For other liabilities, see Table No. XXIV under the heading 
“Offences, Offenders and Maximum Punishment ". 

A s to the personal liability of a director, see also Table No. XII 
under the heading “Where Personal Liability”. 

PERSON IN ACCORDANCE WITH WHOSE DIRECTIONS OR 
INSTRUCTIONS DIRECTORS ARE ACCUSTOMED TO ACT. 

For definition, see s. 7. 

For other provisions, see ss. 162, 203, 295, 305, 307 and 369. 
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MANAGING DIRECTOR'S OR WHOLE TIME DIRECTOR'S 
OBLIGATIONS AND LIABILITIES 

Section* Requirements thereof 


*f >7 Not to be appointed as managing or whole time director, 

if he is one of the persons specified in ds (a) to (c) of s. *67. 

268 To obtain the Central Government’s approval for an 

amendment of any provision relating to his appointment or 
re-appointment. This provision does not apply to a private 
company unless it is a subsidiary of a public company. 

*89 To obtain the Central Government’s approval for his 

appointment for the first time after the commencement of the 
Act in the case of an existing company, and after the expiry 
of 3 months from the date of its incorporation in the case 
of any other company. This provision also does not apply to 
a private company, unless it is a subsidiary of a public company. 

3°5 To disclose to the company, within twenty days of his 

appointment the particulars relating to the office in the other 
body corborate which are required to be specified under sub- 
s. (1) of s. 303. 

3°9 Not to receive remuneration in contravention of s. 309 

read with s. 198. This provision does not apply to a private 
company unless it is a subsidiary of a public company. 

3 10 To obtain approval of the Central Government for any 

provision for increase of his remuneration. This provision 
also does not apply to a private company, unless it is a sub- 
sidiary of a public company. 

3*6 Not to be appointed or employed as managing director of 

any other company, except as provided in sub-s. (2) of s. 316. 

To choose by a managing director holding office of more 
than two companies at the commencement of the new Act, 
within one year from such commencement not more than two 
of those companies in which he wishes to continue to hold the 
office of managing director. In a proper case the Central 
Government may however permit a person to be appointed 
as a managing director of more than two companies. 

These provisions do not apply to a private company, 
unless it is a subsidiary to a public company. 

317 Not to be appointed or employed as a managing director 

for a term exceeding 5 years at a time. 

A managing director holding office at the commencement 
of the new Act is to vacate his office on the expiry of 5 years 
from such commencement, unless his term expires earlier. 
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These provisions also do not apply to a private company, 
unless it i& a subsidiary of a public company. 

318 Not to receive any compensation for loss of, or a con- 

sideration for retirement from, office in the cases specified in 
els. (a) to (f) of sub-s. (3) of s. 318, or in contravention of sub- 
s. (4) of s. 318. 

416 At the time of entering into a contract for the company 

in which contract the company is an undisclosed principal, to 

make a memorandum in writing of the terms of the contract 
and to specify therein the person with whom it is entered into; 
and to deliver such memorandum to the company and send 
copies thereof to each of the directors. 

These provisions do not apply to a private company 
unless it is a subsidiary of a public company. 

478/519 To be publicly examined under s. 478 and s. 519. 

538 To comply with the provisions of s. 538 in any mode of 

winding up of the company. 

54* To be personally responsible for debts and other liabilities 

of the company where its business has been carried on with 
intent to defraud creditors or other persons or for any fraudu- 
lent purpose. 

543 To repay or restore the money or property of the com- 

pany with interest or to contribute sums to the assets of the 
company by way of compensation in respect of any misappli- 
cation, retainer, misfeasance or breach of contract mentioned 
in s. 543. 


M.li. — A managing director or a whole time director being a direc- 
tor of the company, for hi.s obligations and liabilities see 
Table No. VI under the heading “Director’s Obligations 
and Liabilities”. 

As to the personal liability of a managing director or a whole time 
director, see Table No. X.II under the heading “ Where Personal 

Liability”. 

For other liabilities, see Table No. XXIV under the heading 
“ Offences , Offenders and Maximum Punishment”. 
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161 To sign the copy of the annual return to be filed with 

the Registrar under s. 159 or s. 160 as well as, in the case of a 
private company, the certificate specified in sub-s. (2) of s. 161. 

198 To comply with, in the case of a public company or its 

subsidiary private company, the provisions of s. 198 relating 
to the overall maximum managerial remuneration, ana 
minimum remuneration in the absence or inadequacy of 
profit. 

200 To comply with the provisions of s. 200 regarding pro- 
hibition of tax-free payments to officers or employees of the 
company. 

201 To comply with the s. 201 relating to the avoidance of 
provisions relieving liability of officers and auditors of the 
company or indemnifying them against any liability, which by 
virtue of any rule of law would othewise attach to them 
in respect of any negligence, default, misfeasance etc. mentioned 
in that section. 

209 (5) To take all reasonable steps to secure compliance with 

the requirements of s. 209 regarding books of account to be 
kept by the company. 

210 (6) To see that the provisions of s. 210 relating to the annual 

accounts and balance sheet are complied with. 

211 ( 7 ) To lake all reasonable steps to secure compliance with 

the provisions of s. 211 as respects any accounts laid before 
the company in general meeting and with other requirements 
of the new Act to the matters to be stated in the accounts. 

212 (9) To take all reasonable steps to comply with the provisions 

of s. 212 regarding balance sheet of holding company. 

217(6} To see that the provisions of sub-ss. (1) to (3) of s. 217 

are complied with. 

To furnish without delay to the company and its auditor 
the particulars or information to be given in the balance 
sheet or profit and loss account or in any document required 
to be annexed or attached thereto. 

* 4 * To give the Central Government all assistance in con- 

nection with the prosecution by the Central Government 
referred to in sub-s. (1) of 242. 

*45 To be wound up and to an order under s. 397 or s. 398, 

as provided in s. 243. 



CXXvi 


INDIAN COMPANY LAW 


Sections 


Requirements thereof 


<44 } To be proceeded gainst for recovery of damages dr pro- 

perty as provided in s. <44. 

145 | To re-imburse the Central Government in respect of ex- 

penses of investigation mentioned in s. <45. 

<47 | To investigation of the ownership etc. of the managing 

agency as provided in s. <47. 

248 j To give information to the Central Government regard- 

ing persons having an interest in the company, body corporate 
or firm acting as managing agent of a company, as provided 
in s. 248. 

249 j To give information to the Central Government in in- 

vestigation of associateship with the managing agent, etc. as 
provided in s. 249. 

261 | Not to appoint as directors the persons specified in els. (a) 

to (g) of sub-s. (1) of s. 261 except by a special resolution of 
the company with special notice thereof. 

292 | Not to exercise the powers mentioned in sub-s. (1) of s. 

292 except in accordance with delegation made by the Board 
of directors according to the provisions of that section. 

305 | To give notice to the company, within 20 days of his 

appointment the particulars relating to the office in other 
body corporate which are required to be specified under sub- 
s. (1) of s. 303. 

314 | Except with the previous consent of the company by a 

special resolution not to hold any other office or place of 
profit, (a) under the company, and (b) under any subsidiary 
of the company. 

325 j Not to appoint a managing agent fen- itself. After the 
commencement of the new Act the term of such managing 
agent shall, if it does not expire earlier, expire on 15th 
August, 1956. 

3*6 | Not to be appointed or re-appointed managing agent of 

a company except by the company m general meeting and with 
the approval of the Central Government. 

3*8 I To comply with the provisions of s. 328 regarding the 
terms of his appointment or re-appointment. 

329 | Not to vary the terms of the managing agency agreement 

except by a resolution of the company in general meeting and 
with the previous sanction of the Central. Government. 
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Section* 


Requirements thereof 


590 


33* 


33* 


334 

335 
S3 6 


337 

338 

34* 


343 

344 


345 


Where a company has a managing agent at the comthencc- 
ment of the new Act, to vacate office on 15th August, i960, 
if the term of office does not expire earlier or unless before 
that date he is re-appointed for a fresh term in accordance 
with the provisions or the new Act. 

All provisions of the new Act, other than those relating 
to the term of his office shall apply to existing managing 
agents with effect from the commencement of the new Act. 

After 15th August i960, not to hold office as managing 
agent in more than ten companies ; and the Central Govern- 
ment may permit him to do so with effect from that date in. 
respect of ten only of such companies, as it may determine. 

To vacate office subject to s. 340 in the cases specified in 
els. (a) to (e) of s. 334. 

To be suspended from office if a receiver is appointed for 
his property. 

Subject to ss. 340 and 341 to vacate office in cases specified 
in els. (a), (b) and (c) of s. 336 of conviction by a Court in 
India, after the commencement of the new Act, of any offence 
and sentence of imprisonment for six months and over. 

To be removed from office by an ordinary resolution of 
the company in general meeting for fraud or breach of trust 
specified in els. (i) to (Hi) of s. 337. 

To be removed from office by a special resolution of the 
company for gross negligence inj or for gross mismanagement 
of the affairs of the company or of any subsidiary thereof. 

To cease to act as managing agent with effect from the 
j date specified in his resignation letter or such later date as 

may be mutually agreed ; but his resignation will not be 

effective until it is considered as provided in subs. (3) of 
s. 34s. 

Not to transfer his office without the appproval of both 
the company in general meeting and the Central Government. 

In the case of a public company or its subsidiary private 
company, an agreement made after the commencement of the 
Act providing for succession to the ^ office of managing agent 
by inheritance or devise shall be void. 

Where such a managing agency is heritable or devisable 

by agreement at the commencement of the new Act, the suc- 

cession or devise will hot take effect unless approved by the 
Central Government. 
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Sections 

346 

347 
548 to 

354 

356 & 357 

358 i 

1 

359 | 

360 

361 | 
363 


Requirements thereof 


Where the managing agent of suqh a company is a firm 
or body corporate ana any change takes place in , its constitu- 
tion, the managing agent is to cease to act as such on the 
expiry of 6 months from the date of such change, unless 
; approval , of the Central Government has already been secured. 

j To comply with the provisions of Schedule VIII. 

I Not to receive any remuneration in contravention of ss. 
34.8 to 353 from a company other than a private company 
which is not a subsidiary of a public company. 

Not to receive any office allowance from such a company, 
but may be re-imbursed in respect of any expenses incurred 
by him on behalf of the company and sanctioned by the Board 
of directors or by the company in general meeting. 

Not to receive by the managing agent or his associate any 
commission or other remuneration from the company in res- 
pect of goods produced or services rendered by it except as 
provided in s. 356. 

1 Not to receive by the managing agent or his associate any 
payment whatever from the company other than on account 
of expenses, if any, sanctioned under s. 354 in respect of pur- 
chases of goods in India or outside India, except as provided 
in s. 358. 

To obtain authorisation by a resolution of the company 
in general meeting for retention by the managing agent or its 
associate of any commission or other remuneration earned or 
to be earned by him as the managing agent etc. of any other 
concern as provided in s. 359. 

To obtain approval by special resolution of the company 
of any contract entered into with the managing agent or his 
associate for the sale, purchase etc. of any property, or for the 
underwriting of any shares or debentures to be issued or sold 
by the company, as provided in s. 360. 

All contracts referred to in ss. 356 to 360 between the 
company and the managing agent or his associate in force at 
the commencement of the new Act to terminate on 1st March, 
1958, unless they terminate earlier. 

Where the managing agent or his associate receives any 
sum from the company, directly or indirectly by way erf remu- 
neration, rebate, commission, expenses or otherwise, (a) in the 
case of a public company or its subsidiary private company, 
in contravention of ss. 348 to 354 and ss. 356 to 361 ; (b) in 
the case of a private company which is not a subsidiary of a 
oublic company, in contravention of ss. 356 to 361 : the manag- 
ing agent or his associate is to account to the company for 
such sum as if he held it in trust for the company. 
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Sections Requirements thereof 


364 Any assignment of, or charge on, his remuneration will be 

void as against the company. 

365 & 366 Not to receive any compensation from the company for 

loss of his office in the cases specified in els. (a) to (h) of s. 

365. As to the limit of compensation for loss of office, sec 
s. 366. 

367 Where his office ceases or is terminated, his liability to 

the company will continue and his rights and liabilities in 

any other capacity will not be affected. 

368 To be subject to the control of the Board of directors and 
to restrictions contained in Schedule VII. 

369 Not to receive any loan or guarantee from the company 
(other than private company which is not a subsidiary of a 
public company), in contravention of s. 369. 

370 To comply with the provisions of s. 370. 

37* & 373 To comply with the provisions of s. 37* and s. 373. 

375 Not to engage in business competing with that of the 
managed company. For contravention of mis provision to be 
liable as trustee for all profits and benefits accruipg to him 
from such business. 

376 Condition prohibiting reconstruction or amalgamation of. 
the company except on continuance of the managing agent in 
the reconstructed or amalgamated company is to be void. 

377 To comply with s. 577 regarding the appointment of 
directors by the managing agent. 

416 At the time of entering into a contract on behalf of the 

company in which contract the company is an undisclosed 
principal, to make a memorandum in writing of the terms 
of the contract and to specify therein the person with whom 
it is entered into, and to deliver such memorandum to the 
company and to send copies thereof to each of the directors. 

478/519 To be publicly examined under ss. 478 and 519. 

538 To comply with the provisions of s. 538 in any mode of 

winding up of the company. 

54* To be personally responsible for debts and other liabili- 

ties of the company where its business has been carried on 
with intent to aefraud creditors or other persons or for any 
fraudulent purpose. 


1 — xvii 
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Sections Requirements thereof 


543 To repay or restore the money or property of the company 

with interest or to contribute sums to tne assets of the com- 
pany by way of compensation in respect of any misapplication, 
retainer, misfeasance or breach of contract mentioned tn s. 543. 


N.B. — For other liabilities, see Table No. XXIV under the heading 
“ Offences , Offenders and Maximum Punishment 

As to the personal liability of a managing agent see Table No. XII 
under the heading “Where Personal Liability.” 

ASSOCIATE IN RELATION TO A MANAGING AGENT. 

For definition, see s. 2 (3). 

For other provisions, see ss. 239, 249, 261, 369 and 407. 


TABLE NO. IX 

SECRETARIES AND TREASURERS’ OBLIGATIONS AND LIABILITIES 


Sections 


Requirements thereof 


378 No individual to be appointed. 

Not to be appointed where the company has a managing 
agent. 

379 All provisions of the Act applicable to, or in relation to, 
a managing agent which is a firm or body corporate and to 
their associates shall apply to the secretaries and treasurers, 
subject to the following exceptions and modifications, 
namely : — 

380 SS. 324, 330 and 332 are not to apply. 

381 S. 348 is to apply subject to the modification that for the 
words “ten per cent, of the net annual profits” therein, the 
words “seven and a half per cent, of the net annual profits" 
shall be substituted. 

382 Not to appoint any director of the company, and ss. 377 
and 261 shall not apply to them or persons connected or * as- 
sociated with them. 
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Sections 

Requirements thereof 

383 

Unless and except to the extent authorised by the Board 
of directors, they are not to sell any goods or articles manufac- 
tured or produced by the company, or to purchase, obtain, 
or acquire machinery, stores, goods or materials for the purposes 
of the company, or to sell the same when no longer required 
for those purposes. 


N.B . — See Table No. VIII under the heading “Managing Agent's 
Obligations and Liabilities". 

For other liabilities see Table No. XXIV under the heading 
“Offences, Offenders and Maximum Punishment". 

As to the personal liabilities, see Table No. XII under the head- 
ing “Where Personal Liability ". 

ASSOCIATE IN RELATION TO ANY SECRETARIES AND 

TREASURERS. 

For definition, see s. 2 (4). 

For other provisions, see ss. 239, 249, 261, 369 and 407 read with 
*■ 379 (b). 


TABLE NO.'X 

MANAGER’S OBLIGATIONS AND LIABILITIES 


Sections j 


Requirements thereof 



3*5 


386 


387 


No public company or its subsidiary private company 
shall appoint as manager any firm, body corporate or associa- 
tion after the commencement of the new Act, or after the 
expiry of 6 months from such commencement, shall continue 
such appointment or employment. 

No company shall after the commencement of the new 
Act, appoint or employ or continue to do so any person as 
manager specified in els. (a) to (c) of sub-s. (1) of s. 385. 

To comply with the provisions of s. 386 regarding the 
number of companies to which a person may be appointed 
manager. 

Subject to the provisions of s. 198, not to receive remune- 
ration either by way of monthly payment or by way of a 
specified percentage, exceeding 5 per cent, of the "net profits" 
of the company calculated in the manner laid down in ss. 

I m> 35® 35i* 
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Sections j Requirements thereof 



388 The provisions of sections 310, 311 and 317 shall apply 

in relation to the manager as they apply in relation to a 
managing director of the company, ana the provisions of s. 
31s shall apply as they apply to a director thereof. 


N.H. — See Table No. VII under the heading Managing Director's 
or Whole Time Director's Obligations and Liabilities ". 

For other liabilities see Table No. XXIV under the heading 
“Offences, Offenders and Maximum Punishment”. 

As to the personal liability , see Table No. XII under the heading 
“ Where Personal Liability ”. 


TABLE NO. XI 


AUDITOR'S OBLIGATION AND LIABILITIES 


Sections 

Requirements thereof 

»^5 (4) 

Proviso 

To certify the statutory report of the company so far as 
it relates to the shares allotted by the company, the cash 
received in respect thereof and the receipts and payments of 
the company on capital account. 

201 

Save as provided in the Proviso to sub s. (1) of s. 201, any 
provision in the articles, agreement or any other instrument 
for exemption from or indemnity against any liability in res* 
pect of any negligence, default, misfeasance, breach of duly or 
breach of trust, snail be void. 

s*4 (6) 

Where a casual vacancy is caused in the office of an 
auditor, it may be filled by the Board. 


An auditor appointed in a casual vacancy it to hold 
office only up to the conclusion of the next annual general 
meeting. 

**b 

Special notice shall be required for a resolution at an 
annual general meeting appointing as auditor a person other 
than the retiring auditor, or providing expressly that a retiring 
auditor shall not be .re-appointed. For details see s. 225. 

«6 

Save as provided in sub-s. (2) of s. 226 none but a chartered 
accountant can be appointed as auditor of a company. A 
body corporate and other persons mentioned in sub-ss. (3) and 
(4) s. 220 cannot be appointed as auditor. 
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Sections Requirements thereof 


**6(5) To vacate his office if the auditor becomes after his ap- 
pointment, disqualified under sub-ss. (3) and {4) of s. 3*6. 

337 # To comply with the detailed provisions of s. 337 regarding 
his report on the accounts, balance sheet, profit and Toss ac- 
counts etc. of the company. 

338 To comply with sub-s. (3) of s. 338 regarding the acccounts 
of a branch office of the company. 

339 To comply with the provisions of s. 339 regarding the 
signature of the audit report, etc. 

333 * To incur penalty under s. 333 if the auditor’s report is 

made or any document of the company is signed or authenti- 
cated otherwise than in conformity with the requirements of 
ss. 327 and 229. 

477 To be summoned and examined under s. 277 and to 

comply with the Courts orders made under that section. 

To be publicly examined under s. 478. 

To incur penalty under s. 539. 

To pay damages etc. in a misfeasance proceeding against 
him under s. 543. 

545(0 To be prosecuted under sub-s. (1) of s. 545. 

545 (7) To give all assistance in connection with the prosecution 

of any other person under s. 545. 


TABLE NO. XII 

WHERE PERSONAL LIABILITY 


Sections Requirements thereof 


11 (4) | Every member of a company, association or partnership 

I carrying on business in contravention of s. n shall be per- 
sonally liable for all liabilities incurred in such business. 

45 ! Members of a company are severally liable for debts 

where business is carried on with fewer than two members 
in the rase of a private company, and fewer than seven mem- 
bers in the case of any other company. 


478 

559 
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Sections I Requirements thereof 


6« & 607 To pay compensation by a director or other person 
specified m els. (a) to (d) of sub-s. (1) of s. 6 2 to every person 
who subscribes for any shares or debentures on the faith of the 
prospectus containing any untrue statement therein. 

69 (5) By the directors to repay money with interest at 6 p.c.p.a. 

received from applicants for shares, if the provisions of sub-s. 
(5) of s. 69 are not complied with. 

71 (3) . In case of contravention by a director of any of the pro- 

visions of s. 69 or 70 with respect to allotment, he is to com- 
pensate the company and the allottee for any loss, damages 
or costs which they have sustained thereby. 

73 | If the moneys received from applicants in pursuance of 

I the prospectus is not repaid by the company as provided in 
sub-s. (2) of s. 73, the directors are to repay the same with 
interest at 5 p.c.p.a. 

295 (5) All persons who arc knowingly parties to any contraven- 

tion of sub-s. (1) or (3) of s. 295 regarding loans to directors, 
etc. shall be liable, jointly and severally, to the lending 
company for repayment of the loan and other sum mentioned 
in sub-s. (5) of s. 295. 




If any office or place of profit under the company or its 
subsidiary is held in contravention of sub-s. (1) of s. 314, the 
director concerned shall be liable to refund to the company 
any remuneration received or the monetary equivalent of any 
perquisities or advantage enjoyed by him, in respect of such 
office or place of profit. 


371 (2) All persons who are knowingly parties to any contravcn- 

i tion of s. 369 or 370 regarding loans to managing agent or to 
| companies under the same management shall be liable, jointly 
j and severally for repayment of the loan or other sum men- 
I lioned in sub-s. (2) of s. 371. 


542 | Persons who were knowingly parties to the carrying on 
j of business with intent to defraud creditors of the company 
| or any other persons or for any fraudulent purpose shall be 
j personally responsible, without any limitation of liability, for 
j all or any of the debts or other liabilities of the company. 

543 For any misapplication or retainer of any money or pro- 
fits of the company, or misfeasance or breach of trust in 
relation to the company, a promoter, any past or present 
director, managing agent, secretaries and treasurers, manager, 
liquidator or officer of company are to repay or restore the 
money or property with interest or to contribute sums to the 
assets of the company by way of compensation. 
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Sections Requirements thereof 

544 The liability under ss. 542 and 543 extends to partners or 

directors in the firm or the company, under the provision of 
s. 544. 

553 (*) If a voluntary liquidator retains for more than 10 days 

a sum exceeding Rs. 5(H) or such other amount as the Court 
authorises him to retain, he is (a) to pay interest at 12 px.p.a. 
on the amount so retained and also to pay such penalty as 
may be determined bv the Registrar, (b) to pay any expenses 
occasioned by his default and (c) to have his remuneration 
disallowed. 

555 ( 9 ) Any liquidator retaining any money which should have 

been paid ny him to the Companies Liquidation Account 
under s. 555, is (a) to pay interest at 12 p.c.p.a. on the 
amount retained and also such penalty as may he determined 
by the Registrar ; (b) to pay any expenses occasioned by his 
default ; and (c) where the winding up is by or under the 
supervision of the Court, to have his remuneration disallowed. 

TABLE NO. XIII 

WHAT THE BOARD OF DIRECTORS CANNOT DO 

, 

Sections j Requirements thereof 


291, The Board of directors cannot exercise any power or do 

Provisos, any act or thing which is directed or required, whether by 
this Act or any other Act or by the memorandum or articles 
of the company, or otherwise to be exercised or done by the 
company in general meeting (For these, see Table No. XV 
under the heading ‘‘What <1 General Meeting of Company 
can Do by Ordinary Resolution”). 

In exercising any such power or doing any such act or 
things the Board shall be subject to the provisions of any 
other Act, or memorandum or articles or regulations of the 
company including those made by the company in general 
meeting. 

293 In the case of a public: company or its subsidiary private 
company, the Board cannot do any of the acts specified in 
els. (a) to (e) of sub-s. (i) of s. 293, except with the consent 
of such company in general meeting and in accordance with 
the provisions of s. 293. 

294 The Board cannot appoint a sole selling agent of the 

company for any area except in accordance with the provisions 
of s. 294. 


N.B. — See Table No. VI under the heading “Directors' Obligations 
and Liabilities”. 
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TABLE NO. XIV 

RESOLUTION OF THE BOARD OR ITS COMMITTBB BY CIRCULATION, 
WHAT CANNOT BE DONE BY 

Sections Requirements thereof 


*89 Such resolution cannot be passed, unless it has been cir- 

culated in draft with necessary papers to all the directors or 
to all the members of the committee, then in India, and to 
all. other directors or members at their usual address in India, 
and has been approved by such of the directors in India or 
by their majority, as are entitled to vote on the resolution. 

*6* Jn the case of a public company or its subsidiary private 

company, a casual vacancy among the directors cannot be 
filled by such a resolution. 

29s By such a resolution the following powers of the Board 

cannot be exercised : (a) to make calls on shareholders for 

unpaid share money, (b) to issue debentures, (c) to borrow 
money otherwise than on debentures, (d) to invest the com- 
pany’s funds, (e) to make loans and (f) to delegate to any 
committee of the Board or managing agent etc. the powers 
mentioned in els. (c), (d) and (e) above to the extent specified 
in sub-ss. (2), (3) ana (4) respectively of s. 292. 

297 By such a resolution sanction cannot be accorded to con- 

tracts specified in els. (a) and (b) of sub-s. (1) of s. 297, in 
which contracts any director etc. are interested. 

299 By such a resolution disclosure of a director’s interest in 

any contract or arrangement with the company cannot be taken 
or accepted. 

308 By such a resolution a director’s disclosure of his share- 

holdings under s. 308 cannot be taken or accepted. 

316 By such a resolution a managing director cannot, be ap- 

pointed or employed in one more company as provided in 
sub-s. (2) of s. 316. 


37 * ( 4 ) 


By such resolution investment in any shares or debentures 
of any other body corporate in the same group under sub-s. 
(2) of s. 372 cannot be sanctioned. 


In the case of a public company or its subsidiary private 
company by such a resolution approval cannot be accorded to 
the appointment or employment of a manager in one more 
company, as provided in sub-s. (2) of s. 386. 
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TABLE NO. XV 

WHAT A OENBRAL MEETING OF COMPANY CAN DO BY 
ORDINARY RESOLUTION 

Sections. Requirements thereof 


22 To change the company’s name in accordance with the 

provisions of s. 22 . 

61 To vary the terms of a contract referred to in the pros- 

pectus or statement in lieu of prospectus. 

79 To authorise the issue of shares at a discount in accordance 

with the provisions of s. 79. 

81 To give direction contrary to provision of sub-s. (1) of s. 

81 regarding further issue of capital. 

94 ( 2 ) To exercise the powers of altering the company’s share 

capital under sub-s. (1) of s. 94. 

98/32 To increase the nominal amount of its share capital 

and/or to provide that a specified portion of its uncalled 
share capital shall not be capable of being called up except 
in the event and for the purposes of the company being wound 
up, when an unlimited company passes resolution for regis- 
tration as a limited company. 

106 To sanction an alteration of rights of holders of special 

classes of shares in accordance with the provisions of s. 106. 

214 By a holding company to authorise representatives named 

in the resolution to inspect the hooks of account kept by any 
of its subsidiaries. 

255 To appoint not less than two-thirds of the total number 
of directors of a public company or its subsidiary private com- 
pany ; and also the remaining directors of any such company 
and the directors generally of a private company, in default 
and subject to any regulations in its articles. 

256 At the general meeting at which a director retires in ac- 
cordance with the provisions of s. 25b, to fill up the vacancy 
by appointing the retiring director or some other person in 
accordance with sub-ss. (3) and (4) thereof. 

2 58 Subject to the provisions of ss. 252, 255 and 259, to in- 

crease or reduce tne number of directors of the company 
within the limits fixed by its articles. 

281 To appoint or approve the appointment of a director (in 

accordance with the provisions of s. 281) who has attained 
the age of 65 years, specifically declaring that the age limit 
shall not apply to him. 


I-xviii 
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Sections 


Requirements thereof 


*84 


* 9 * ( 5 ) 
*93 


*94 


3i3 


3*6 
3*9 
337 
34 * ( 5 ) 

343 

sk* 

(Proviso) 

359 


37 * ( 3 ) 
and 375 


I Subject to the provisions of s. *84, to remove a director 
before the expiry of his period of office, and to fill the vacancy 
by the appointment of another direcctor in his stead at the 
same meeting provided special notice of the intended appoint- 
ment has been given under sub-s. (2) of s. 284. 

| To impose restrictions and conditions on the exercise by 
the Board of directors of any of the powers specified in sub-s. 
(1) of s. 292. 

| Subject to the provisions of suin-s. (3) of s. 293, to give 
consent to the Board of directors of a public company or its 
subsidiary private company for exercise of the powers specified 
in els. (a) to (e) of sub-s. (1) of s. 293. 

| In accordance with the provisions of s. 294, to approve 
or terminate the appointment of sole selling agents or the 
company made by the Board of directors. 

| To authorise the Board of directors, in accordance with 
the provisions of s. 313, to appoint alternate directors of the 
company. 

I To appoint or re-appoint a managing agent of the corn- 
! pany, in accordance with the provisions of s. 326. 

To vary the terms of a managing agency agreement in 
accordance with the provisions of s. 329. 

To remove the company’s managing agent for fraud or 
breach of trust specified in els. (i) to (iii) of s. 337. 

To accept resignation of the managing agent or to take 
such other action as may be deemed fit. 

To approve a transfer of office by the managing agent 
subject to the approval of the Central Government. 

To pay the minimum remuneration under s. 198 to the 
managing agent in suitable instalments. 

To authorise the managing agent or his associate to 
retain any commission or other remuneration earned or to be 
earned by him as the managing agent etc. of any firm etc. in 
respect of goods etc. specified in s. 359. 

To sanction the investment mentioned in sub-s. (3) of s. 
372 or s. 373 subject to the approval of the Central Govern- 
ment. 


460 To give directions to the liquidator as provided in s. 460. 

484 (1) To require the company to be wound up voluntarily. 
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Sections Requirements thereof 


49 ° To appoint one or more liquidators in a members’ volun- 

tary winding up and to fix his or their remuneration. 

49 1 To sanction continuance of the powers, if any, of the 

Board of directors in a members’ voluntary winding up. 

49* In a members’ voluntary winding up to fill the vacancy in 

the office of liquidator, subject to any arrangement with the 
creditors. 

5 °* In a creditors’ voluntary winding up to nominate a 

person to be liquidator. 

503(2) In a creditors’ voluntary winding up to appoint a num- 

ber of persons, not exceeding five, to act as members of the 
committee of inspection. 

X. B. As to where a special resolution is required , see notes to s. 
1S9 ; and as to where a resolution requires special notice see notes to 
s. 190 . 


TABLE NO. XVI 

COPIES ETC. TO BE SENT TO PERSONS MENTIONED IN THE 
RESPECTIVE SECTIONS ON REQUEST. 

Sections Requirements thereof 


39 Copies of (a) memorandum of association, (b) articles of 

association if there are any, (c) agreement in cl. (c) of sub-s. 
(1) of s. 39, (d) every other agreement and every resolution 
referred to in s. 192 if and in so far as they have not been 
embodied in the memorandum or articles. 

113 The certificates of all shares, the debentures, and the 

certificates of all debentuic stock allotted or transferred, 
unless the conditions of issue thereof otherwise provide. 

118 Copy of any trust deed for securing any issue of 

debentures. 

163 Copies of the register of members, the index of members, 

the register and index of debenture holders and all returns 
prepared under ss. 159 and tfio together with the certificates 
and documents required to be annexed thereto under s. 161. 

192 Where articles have been registered a copy of every reso- 

lution or agreement specified in els. (a) to (f) of sub-s. (4) of 
s. 192 in force for the time being, embodied or annexed to the 
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Sections Requirements thereof 


>96 

*>9 ( s ) 

223 

3 °> ( 5 ) 

302 (6) 
and (7) 

307 (6) 

362 
37 * ( 8 ) 

551 ( 3 ) 


articles ; and where articles have not been registered, a printed 
copy of every such resolution or agreement. 

{ A copy of any minutes of proceedings of any general 
meeting of the company. 

A copy of the last balance sheet of the company and of 
every document required by law to be annexed or attached 
thereto, including the profit and loss account and the auditor’s 
report. 

A copy of the statement in the Form in Table F in 
Schedule I as provided in s. 223. 

Copies of the register of contracts, companies and firms 
in which the directors of the company are interested, main- 
tained under s. 301. 

Copies of all contracts for the appointment of a manager, 
managing director, managing agent, or secretaries and 
treasurers, and also of any resolution or proposed resolution of 
the Board of directors appointing a manager or a managing 
or whole time director or varying any such previous contract 
or resolution. 

t 

Copv of the register of directors’ shareholding, etc. kept 
under s. 307. 

Copies of registers referred to in ss. 356 to 360. 

| Copies of the register of investments made in shares and 

j debentures of bodies corporate in the same group kept in 

I pursuance of sub-s. (5) of s. 372. 

! Copy of statement filed by the liquidator in pursuance of 
the provisions of s. 551. 


TABLE NO. XVII 

BOOKS AND REGISTERS TO BE KEPT OR MAINTAINED BY A COMPANY 


Sections Requirements thereof 


49 (7) * R e gi stcr of investment — where investments of the com- 

pany in shares or securities are not held in its own name, the 
company shall enter in this register the particulars specified 
in els. (a) and (b) of sub-s. (7) of s. 49. 



TABLE NO. XVU 


cxli 


Sections. Requirements thereof 


78 Share premium account under s. 78. 

• 36 *Copy of every instrument creating any chaige requiring 

registration under Part V. 

143 * Register of charges — containing particulars mentioned 

in sub-$. (1) of s. 143. 

150 * Register of members — containing particulars mentioned 
in sub-s. (1) of s. 150. 

151 * Index of members s. 151. 

15s * Register and index of debenture holders — containing 

particulars mentioned in suh-ss. (1) and (2) respectively of 
s. 152. 

1 r,8 (2) Foreign register of memliers and debenture holders under 

s. 157. 

ifig * Copies of annual returns prepared under ss. 159 and 

160 together with the copies of certificates and documents 
required to be annexed thereto under ss. 160 and 161. 

193/1 qfi * Minutes books of (a)* proceedings of general meetings. 

(b) meetings of the Board of directors and (c) committees of 

the Board — containing particulars mentioned in sub-ss. (2) to 

(4) of s. 193. 

209 * Books of account — containing particulars mentioned in 

sub-ss. (1) to (8) of s. 209. 

301 * Register of contracts, companies and firms in which the 

directors of the company are interested — containing particulars 
mentioned in sub-ss. (1) and (3) of s. 301. 

30a (6) * All contracts entered into by the company for the ap- 

pointment of a manager, managing director, managing agent 
or secretaries and treasurers. 

303 • Register of directors, managing director, managing 

agent, secretaries and treasurers, manager and secretary — con- 
taining particulars mentioned in sub-s. (1) of s. 303. 

307 * Register of ^directors’ shareholdings etc. — containing 

particulars mentioned in s. 307. 

356 and Register of appointment of managing agent or his asso- 

357 date as selling agent of goods produced by the company or 
supply or rendering of services. 

358 Register of special resolutions required by s. 358 in con- 
nection with the appointment of managing agent or his 
associate as buying agent for the company. 
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Sections Requirements thereof 


359 Register of contracts relating to the commission etc. of 
managing agent as buying or selling agent of other concerns — 
containing particulars mentioned in s. 359. 

360 Register of contracts between managing agent or his as- 
sociate and the company for the sale or purchase of goods 
or the supply of services etc. mentioned in s. 360. 

37* (5) # Agister of all investments made by the company in 

and (8) shares and debentures of bodies corporate in the same group 
showing in respect of each investments the particulars men 
tioned in els. (a) to (c) of sub-s. (5) of s. 372. 


JV. B. The items marked with asterisk are to be kept, at the regis- 
tered office of the company. 




TABLE NO. XVIII 


cxliii 


TABLE NO. XVIII 

right to inspect registers, documents etc. op the company 


Sections 

Registers, Documents etc. Open to Inspection. 

By whom 

49(8) 

Register of investments kept under sub-s. (7) of 
s. 49 in shares or other securities not held by the 
company in its own name. 

Member 
or deben- 
ture hold- 
er of the 
company 

118(4) 

Trust deed for securing any issue of debentures. 

Do. 

*44(0 

Copies of instruments creating charges in pur- 
suance of s. 136, and the register of charges kept in 
pursuance of s. 143. 

Creditor 
or mem- 
ber 

144 (*) 

Register of charges kept in pursuance of s. 143. 

! 

Any other 
person 

163 (a) 

Registers and indexes of members and debenture 
holders, copies of all annual returns prepared under 
ss. 1 59 and 160, together with the copies of certi- 
ficates and documents required to be annexed there- 
to. 

Any mem- 
ber or de- 
benture 
holder, or 
other per- 
son 

176 (7) 

Proxies lodged under the provisions of s. 176. 

Member 
entitled to 
vote 

196 

Minute books of general meetings. 

Any 

member 

1 

so 9 (4) 

Books of account mentioned in s. 2 09. 

Any direc- 
tor 

*»4 (0 

Rooks of account kept by any subsidiary of 
holding company. 

Represen- 
tatives 
authoris- 
ed by the 
holding 
company 

* 3 ° 

Auditor’s report. 

Any mem- 
ber 

301 (5) 

Register of contracts, companies and firms in 
which directors are interested. 

Do. 

30a (6) 

All contracts for the appointment of a manager, 
managing director, managing agent or secretaries 
and treasurers. 

Do. 
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Sections. 
So* (7) 

3«4 (0 
306 (*) 

3<>7 (5) 


3O* 

r<* W ! 

454 (6) 

461 (a) | 
549 | 


Register Documents etc open to Inspection. By whom 


Any resolution or proposed resolution of the Do. 
Board of directors appointing a manager or a manag- 
ing or whole time director or varying any previous 
contract or resolution of the company relating to 
such appointment. 

Register of directors, managing director, manag- Member or 
ing agent, secretaries and treasurers, manager and any other 
secretary kept under s. 303. person 

Registers kept by the Registrar under sub-s. (1) Any mem- 
of s. 306. ber erf the 

public 


Register of directors’ shareholdings etc. 
under s. 307. 


kept (a) Any 
member or 
debenture 
holder 


(b) any 
person 
acting on 
behalf of 
the Cen- 
tral Gov- 
ernment 
or of the 
Registrar 

Registers referred to in ss. 356 to 3O0. Any mem- 

ber 

Register of investments made by a company in Do. 
■shares and debentures of bodies corporate in the 
same group kept under sub-s. (5) of s. 37a. 


Statement of affairs made by Official Liquidator 
as provided in s. 454. 


Books kept by the liquidator under s. 461. 


Books and papers of a company in winding up 
by or subject to the supervision of the Court. 


Any per- 
son stating 
himself 
in writing 
to be a 
creditor or 
contribu- 
tory. 
Creditor 
or contri- 
butory. 

Do. as 
provided 
in sub-s. 
(1) of s. 



TABLE NO. XIX cxiv 


Sections 

Register Documents etc. open to Inspection 

By whom 

55 * ( 3 ) 

Statement filed by the liquidator in pursuance 

Person 


erf the provisions of s. 551. 

statins 

himself 


- 

in writing 
to be a 
creditor or 



contri- 

butory 

610 

Any document kept by the Registrar, being 

Auy per- 


documents filed or registered by him or making a 

son 


record of any fact as provided in s. 610. 



TABLE NO XIX 

DOCUMENTS ETC. TO BE FILED WITH, OR DELIVERED TO, 
THE REGISTRAR 


Sections 


Documents etc. and Time within which 


Whose 

obligation 


17(4) Notice of alteration of the memorandum of Company 

association under s. 17. 

18(1) Certified copy of order confirming the alteration Do. 

of the memorandum undei s. 17, together with a 
printed copy of the memorandum, as altered — to be 
filed within 3 months from the date of the order. 

18 (3) Where the alteration of the memorandum Do. 

under s. 17 involves a transfer of the registered 
office from one State to another, a certified copy of 
the confirming the alteration — with the Registrar 
of each of such States. 

33 Memorandum of association, articles of asso- Do. 

ciation, agreements (if any) mentioned in cl. (c) of 
sub-s. (t) of s. 33, and a declaration of an advocate 
or other persons mentioned in sub-s. (2) of s. 33. 

44 (t)(b) If a private company alters its articles in such The 

a manner that it ceases to be a private company, — a private 

prospectus or a statement in lieu of prospectus as company 
specified in sub-s. (2) of s. 44 — within 14 days from 
the date of such alteration. 


I—xix 
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Sections 

60 

7 ® 

75 

f>5 

97 

103 

’°7 ( 5 ) 

>* 5/ >34 

1*7/134 


Documents etc. and Time within which 


A copy of the prospectus in accordance with 
the requirements of the provisions of s. 60. 


A statement in lieu of prospectus in accordance 
with the provisions of s. 70 — at least three days 
before the first allotment of any shares or deben- 
tures. 

A return of allotments of shares in accordance 
with the requirements of s. 70 — within i month 
after any allotment. 

Notice of (a) consolidation and division of share 
1 capital, (b) conversion of any shares into stock, 
: (c) re-conversion of any stock into shares, (d) sub- 
j division of share or shares, (e) redemption of any 
' redeemable preference shares, or (f) cancellation of 
any shares, otherwise than in connection with a 
reduction of share capital, as required by sub-s. (1) 
of s. 95 — within one month after doing any of these 
acts. 

Notice of increase of share capital beyond the 
authorised capital or of members beyond the regis- 
tered number in accordance with the requirements 
of s. 97 — within 15 days after the passing of the 
resolution authorising the increase. 

Order of the Court confirming reduction of 
share capital and certified copy of the order and 
: minute approved by the Court mentioned in ds. (a) 
and (b) of sub-s. (1) of s. 103. 

A copy of the order of Court passed under sub- 
s. (3) of s. 107 on an application by a dissentient 
shareholder — within 15 days after service on the 
company of that order. 

Particulars of the charge specified in s. 125 
together with the instrument creating the same or 
a copy thereof verified in the prescribed manner — 
within 21 da vs after the date of its creation. 


Prescribed particulars of the charge mentioned 
in s. 127 together with a copy of the instrument 
creating the same — within 21 days after the event 
mentioned in sub-s. (1) or its Proviso, of s. 127. 


Whose 

obligation 

Company 
other than 
a private 
company 

Do. 


Company 


Do. 


Do. 


Do. 


Do. 


Do. 

and 

any per- 
son in- 
terested in 
the charge 

Do. 



TABLE NO. XIX 
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Sections 

Documents etc. and Time within which 

Whose 

obligation 

i* 8 /*34 

In the case of a series of debentures entitling 
the holders pari passu, the particulars mentioned in 
s. i*8 — within si days after execution of the deed. 

Do. 

i*9/i34 

Particulars of the amount or rate per cent, erf 
the commission etc. on debentures mentioned in 
s. 1S9 to be included in the particulars specified in 
ss. 125 and 128. 

Do. 

*85 

Pparticulars of modification of the above men- 
tioned charges — within 21 days of such modification. 

Company 

137 (1) 

1 Notice of the order for appointment, or appoint- ; 
ment by a person, of a receiver or manager men- 1 
tioned in sub-s. (1) of s. 137 — within 15 days after 
the aforesaid order or appointment with the pres- 
cribed fee. 

The 

person 

137 (*) 

Notice of ceasing to act as receiver or manager 
under the powers contained in any instrument. 

Receiver 

or 

manager 

138 

( Intimation of payment or satisfaction of the 

charge — within 21 days from the- date of such pay- 
ment or satisfaction. 

Company 

i 46 (*) 

Notice situation of the registered office and of 
every change therein — within 28 days after the date 
of incorporation or date of the change. 

Do. 

*49 (0(d) 

Duly verified declaration in the prescribed form 
by a director or secretary. 

Do. 

149 (*) (a) 

A statement in lieu of prospectus. 

Do. 

»49 (*) (0 

A duly verified declaration by a director or 
secretary in the prescribed form that cl. (b) of sub- 
s. (2) of s. 149 has been complied with. 

Do. 

156 

Notice of rectification of the register of mem- 
bers — within 14 days from the date of order by the , 
Court. | 

i 

Company 
or person 
making 
applica 
Mon 


under s. 

»55 98 
the Court 
orders 
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Sections 


Documents etc. and Time within which 


157 (*) Notice, of situation of the office where the 
foreign register is kept, in case of change of such 
situation or discontinuance of the register, notice of 
such change or discontinuance — within 1 month of 
the opening of the foreign register, or such change 
or ' discontinuance. 

159 Annual return of company having a share 
capital containing particulars specified in Part I of 
Schedule V as required by s. 159 — within 48 days 
from the date on which each of the annual general 
meetings referred to in s. 166 is held. 

160 Annual return of a company not having a share 
capital, containing particulars mentioned in s. 160 
— within 4s days from the day on which each of the 
annual general meetings referred to in s. 166 is held. 

161 Certificate along with the annual return as 
required by sub-s. (2) of s. 161, (a) that the return 
states the facts correctly and completely, and (b) in 
the case of a private company also the matters 
specified in cl. (b) of sub-s. (2) of s. 16 1. 

165 A copy of the statutory report certified as 

required by s. 165 — immediately after copies thereof 
have been sent to the members of the company. 

192 A copy of every resolution or agreement men- 

tioned below as required by sub-s. (1) of s. 192 — 
within 15 days after the passing or making thereof, 
namely : — 

(a) special resolution : 

(b) resolution agreed to by all members, but 
which, if not so agreed to would not have been 
effective unless passed as special resolution ; 

(c) any resolution of the Board or agreement 
executed by the company regarding the "appoint- 
ment, reappointment, renewal or variation thereof, 
of a managing director; 

(d) any agreement relating to the appointment 
etc. of a managing agent or secretaries and treasurers 
or varying the terms thereof ; 

(e) resolutions' or agreements mentioned in , 
cl. (e) of sub-s. (4) of s. 192 ; and 

(f) resolutions requiring the company to be j 
wound up voluntarily under sub-s. (1) of s. 484. 


Whose 

obligation 

Company 

Do. 

Do. 

Do. 

Board of 
directors 

Company 
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Sections 

220 

*34 

264 
266 (1) 

866(4) 

276 
303 (*) 

39 * ( 3 ) 
394 ( 3 ) 


Documents etc. and Time within which 


Three copies of the balance sheet and the profit 
and loss account as required in sub-s. (1) of s. 220 
together with a statement, if any, mentioned in 
sub-s. (2) thereof — at the same time as the copy of 
the annual return referred to in s. 161. 

Information or explanation required by the 
Registrar under sub-s. (x) of s. 234 — within such 
time as may be specified in the Registrar’s order. 


In the case of a public company or its sub- 
sidiary private company, consent in writing to act 
as director. 

In the case of a company other than a private 
company, as required by sub-s. (1) of s. 266, (a) con- 
sent in writing to act as director, (b) undertaking 
in writing to take from the company his qualifica- 
tion shares, if any, and pay for them, or (c) affidavit 
to the effect that the aforesaid shares are registered 
in his name. 

List of persons who have consented to be 
directors. 


Intimation of choice of directorship under sub- 
s. (1) of s. 276 — within 2 months from the com- 
mencement of the new Act. 

Return in the prescribed form containing the 
particulars specified, the register of directors etc., 
and a notification in the prescribed form of any 
change among the directors etc. or in any parti- 
culars contained in the said register, specifying the 
date of the change — within 28 days from the 
appointment of the first director, and of the hap- 
pening of the change. 

Certified copy of an order sanctioning the com- 
promise or arrangement under sub-s. (2) of s. 391. 

Certified copy of an order passed by the Court 
under sub-s. (1) of s. 394 — within 14 days after the 
making of the order. 


Whose 

obligation 

Company 


Company, 
its officers, 
liquidator 
or foreign 
company 

The 

proposed 

director 

Do. 


Applicant 
for regis- 
tration of 
memoran- 
dum and 
articles 

Director 


Company 


Do. 

Every com- 
pany in re- 
lation to 
which the 
order is 
made 



cl 

Sections 
404 ( 3 ) 

4 « 

445 (*) 

46s (4) 
466 ( 5 ) 

48 « (*) | 
488 (j) (a) 

493 

497 ( 3 ) 

5 °* (>) 
5 <> 9 ( 3 ) 
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Documents etc. and Time within which 


| Certified copy of every order of the Court 
under s. 597 Or 398 altering or giving leave to alter 
memorandum or articles — within 15 days after the 
making of the order. 

An abstract in the prescribed form of his 
receipts and payments as required by s. 421 — once 
in every half year where the receiver is appointed by 
a power conferred by any instrument and who has 
taken possession. 

A certified copy of the order of winding up 
made by the Court. — within 1 month from the date 
of the making of the order. 

One copy of the audited account of the liqui- 
dator. 

Copy of order of the Court staying the wind- 
ing up proceedings under sub-s. (1) of s. 466. 

Copy of the Court’s order dissolving the com- 
pany — within 14 days from the date of the order. 

Declaration of solvency made by the directors 
in case of a proposal to wind up the company volun- 
tarily — before tne date of passing the resolution for 
winding up. 

Notice of appointment of liquidator made 
under s. 490, of vacancy in the office of liquidator 
and of the name of the liquidator or liquidators 
appointed to fill every such vacancy under s. 49s — 
within 10 days of the event. 

Copy of the account and a return of the final 
meeting in a members’ voluntary winding up — 
within 1 week after the meeting. 

A certified copy of the order deferring the date 
of dissolution of the company — within si days after 
the order. 

Notice of resolution passed by the creditors’ 
meeting in a creditors’ voluntary winding up — 
within 10 days of the passing of the resolution. 

A copy of the account and a return of the 
holding of the final meetings in a creditors’ volun- 
tary winding up — within 1 week after the date of 
the meetings. 


Whose 

obligation 

Company 


Receiver 


Petitioner 
and com- 
pany. 

Court 

Company 
or as 
prescribed 

Liquidator 

Directors 


Company 


Liquidator 


Applicant 
for order 


Company 


Liquidator 
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Sections. 

Documents etc. and Time within which 

' Whose 
obligation 

5®9(6) 

A certified copy of the Court’s order deferring 
the date of dissolution in a creditors’ voluntary 
winding up — within si days after the order. 

Applicant 
for the 
order 

5*6 (>) 

Notice of appointment of liquidator in the 
prescribed form in a voluntary winding up — within 
31 days after the appointment. 

Liquidator 

5»8 (5) 

A copy of the order staying the proceeding in 
a voluntary winding up under s. 518 — forthwith. 

Company 
or as 
prescribed 


Statement under s. 551 in the prescribed form 1 Liquidator 
and containing the prescribed particulars of infor- 
mation as to the pending liquidation — within 1 
month of the expiry of the year. 

559 (*) 

A certified copy of the order declaring the dis- 
solution of a company void — within si days after 
the order. 

Applicant 
for the 
order 

560 (7) 

Certified copy of the order passed by the Court 
under sub-s. (6) of s. 560 restoring the company to 
the register. 

Applicant 
for the 
order 

567 

The documents of the Joint-Stock Companies 
specified in s. 567. 

Company 

568 

The documents of any company not being a 
joint-stock company specified in s. 568. 

Do. 

592(0 10 
(3) 

Documents of a foreign company specified in 
sub-ss. (1) to (3) of s. 593 — within 1 month of estab- 
lishment of the place of business in India. 

Foreign 
company 
establish- 
ing place 
of business 
in India 

592 (4) 

Documents and particulars of other foreign 
companies mentioned in sub-s. (4) — in accordance 
with provisions of Act VII of 1913. 

Other 

foreign 

companies 

593 

A return containing the prescribed particulars 
of any alteration specified in s. 593 — within 2 
months in the case mentioned in cl. (a), (b) or (cl, 
and within 1 month in the case mentioned in cl. (n) 
or (e) of s. 593, from the date of alteration. 

Foreign 

company 

1 

594 

Three copies of the documents specified in sub- 
s. ( 1 ) and three copies of the list mentioned in sub- 
s’ (3) of »• 594- 

Do. 



INDIAN COMPANY LAW 


da 


' ! 

Sections 

: 

■ 

it. ■ i ' 

Documents etc. and Time within which 

Whose 

obligation 

605 

Copy of prospectus certified in accordance with 
the provisions of s. 605, together with documents 
mentioned in els. (a) to (c) of sub-s. (1) and of sub* 
s (a) of that section. 

- - *• - * - - - 

Do. 

N.B.~ 

—As to the office of the Registrar where the document of a 
foreign company are to be filed, see s. 597 . 
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TABLE NO. XX 

MATTERS REQUIRING SANCTION OR CONFIRMATION 
BY THE COURT 

Sections Matters 


Alteration of memorandum of association in respect of 
matters mentioned in sub-s. (1) of s. 17. 

79 Issue of shares at a discount under s. 79. 

% ( 3 ) Manner in which the provisions of sub-s. (1) of s. 89 

relating to the reduction of disproportionately excessive 
voting rights in existing companies are to be complied with. 

100 Reduction of share capital as provided in s. 100 et seq. 

107 Variation of the rights of dissentient shareholders under 

s. 107. 

14 1 Rectification of the register of charges and extension of 

time for registration under s. 141. 

155 Rectification of the register of members under s. 155. 

335 Continuance of power of the managing agent under the 

Proviso to sub-s. (1) of s. 355, where receiver has been appointed. 

507 Exercise of the powers of the liquidator, as provided in 

s. 507. 

545 ( 4 ) Exercise of the liquidator’s power to prosecute the delin- 

quent officers and members, as provided in sub-s. (4) of s. 545. 

346(1; Exercise by the liquidator of powers specified in cl. (a) 

of sub-s. (1) of s. 546. 


TABLE NO. XXI 

WHERE THE COMMON SEAL IS REQUIRED TO BE USED 

Sections Purpose for which to be used 


48(1) 
50 (*) 
84 

U4 


To empower any person as the company's attorney to 
execute deeds in or outside India. 

To authorise any person in a territory outside India to 
affix the company’s official seal to a deed or other document. 

To prepare certificates of shares. 

To issue a share warrant. 


I— XX 
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TABLE NO. XXII 

MATTERS REQUIRING- CENTRAL GOVERNMENT’S 
SANCTION OR APPROVAL 

Sections | Matters requiring sanction or approval 


si Change of name by company. 

2 a (i) (a) Change of name or new name by company under ds. (a) 

& (b) and (b) of sub-s. (i) of s. as. 

25 | Registration of charitable or other company with limited 

liability without the addition to its name of the word 
"Limited” or the words “Private Limited.” 

25 (6) (c) I (a) Exemption from the obligation to send lists of its 

& (d) | member to the Registrar, and (b) obligations laid on the 

company by s. 303 regarding keeping and sending return of 
particulars the register of directors etc. 

79 (2) (ii) | Higher percentage of discount referred to in cl. (ii) of 
sub-s. (s) of s. 79. 

89 (4) | Exemption, in respect of any shares issued by a company 

before 1st December, 1949, from the requirements of sub-ss. 
(1). (2) and (3) of s. 89 regarding termination of disproportio- 
nately excessive voting rights in existing companies. 

114 Public company issuing share warrants. 

198(4) An increase in the minimum remuneration of Rs. 50.000 

Proviso to the directors, managing agents etc. referred to in sub-s. (4) 
of s. 198. 

208 (3) | Payment of interest on paid up share capital as is pro- 
vided in s. 208. 

211 (3) Exemption of any class of companies from compliance 

with any of the requirements of Schedule VI of the Act. 

212(8) Exemption from ^complying with the provisions of s. 212 

in relation to any subsidiary company. 

224 (7) Removing the auditor from his office before the expiry 

of his term. 

239 (2) Exercise by the inspector of his power of investigating 

into and reporting on the affairs of any body corporate or 
person referred to in cl. ( b ) (ii). (b) (in), (c), or (d) of sub-s. 
(1) of s. 239. 

850(7) Institution of prosecution under s. 250. 

259 j Any increase in the number of directors of a public com- 
pany or its subsidiary private company, except in cases speci- 
fied in ds. (a) and (b) of s. 259. 
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Section* Matters requiring sanction or approval 


<68 Amendment of any provision relating to the appointment 

or re-appointment of a managing or whole lime director of a 
public company or its subsidiary private company, not liable 
to retire by rotation. 

*69 In the above case, if .the appointment is made for the first 

time after the commencement of the new Act by an existing 
company and after the expiry of 3 months from the date of 
incorporation by any other company — such an appointment. 

*74 (*) The removal of disqualification of a director under sub-s. 

(a) of s. *74. 

*95 (*) Making any loan etc. to any director etc. by a public 

company or its subsidiary private company etc. as mentioned 
in s. *95. 

310 Amendment of any provision by a public company or its 

subsidiary private company, relating to the increase of remu- 
neration of any director including a managing or a whole time 
director. 

Jit In the above case, if the terms of any re-appointment or 

appointment of a managing or whole lime director made after 
the commencement of the new Act, purport to increase or 
have the effect of increasing his remuneration, such re-appoint - 
rnent or appointment. 

316(4) Appointment of any person as managing director of more 

than two companies, as provided in sub-s. (4) of s. 316. 

3*6(i)(b) Appointment or re-appointment of a managing agent 
under s. 3*6. 

3*7 (c) ! Exemption of a private company which is .not a subsi- 
diary of a public company from the application of ss. 3*8 to 
S 3 1 - 

3*8 (1) (c) Re-appointment, of a managing agent at an earlier time 

Proviso i than that specified in cl. (r) of sub-s. (1) of s. 3*8. 

3*9 j Resolution to be passed at a general meeting for varying 
J the terms of a managing agency agreement. 

33 * (*) ; Holding office as managing agent in not exceeding ten 
j companies as provided in sub-s. (s) of s. 33*. 

343 ! Transfer of his office by a managing agent. 

345 | Where the managing agent is an individual, on his death 

or succession to the office by inheritance or devise, as provided 
in s. 345. 

346 I , Where the managing agent of a public company or its 

subsidiary private company is a firm or body corporate, change 
of its constitution as provided in s. 346. * 
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347 (s) Modification or- limiting of the operation of sub*s. (a) of 
Proviso s. 347 in relation to any body corporate, as provided in 347, 

35s Payment of addition remuneration to a managing agent 

under s. 35a. 

57 * ( 3 ) Investment in shares or debentures of any other body cor- 

and 373. porate in the same group in excess of the limits specified in 
sub-s. (a) (and proviso) of s. 37a. 

386 (4) Appointment of any person as manager of more than two 

companies as provided in sub-$. (4) of s. 386. 

439 ( 5 ) Presentation of a petition for the winding up of a com- 

(Proviso) panv by the Registrar on any of the grounds mentioned in 
sub s. (5) of s. 439. 

549 (1) Inspection erf books and papers by creditors or contribu- 

tories after an order for winding up of a company by or subject 
to the supervision of the Court. 

572 Change of name of a company for purposes of registra- 

tion under Part IX of the Act. 

5 78 (3) (d)j Altering any provision contained in any Act of Parlia- 
ment of the United Kingdom, Royal Charter or Letters Patent 
relating to the company authorised to be registered under Part 
j IX of the Act. 

N.B.—See Table No. XXIII under the heading ", Powers of Central 

Government’'. 


TABLE NO. XXIII 

POWERS OF CENTRAL GOVERNMENT UNDER THE ACT 
Sections Powers 


*( 39 ) 

8 

to (s) 

*0 


To notify in the Official Gazette a stock exchange, whether 
in or outside India, as a recognised stock exchange. 

To declare an establishment not to lie a branch office, as 
provided in s. 8. 

To empower any District Court to exercise jurisdiction 
under the Companies Act with the limitations specified in 
sub-s. (s) of s. to. 

j To declare a company’s name to be undesirable. 


22 | To give the direction mentioned in cl. ( b ) of sub-s. (1) 

of s. 2*. 


TABLE NO, XXIII 
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Section* 


Powers 


•*5 

111 

'58(3) 

167 

sc8( 4 ) 


*08 (5) 
an (4) 

*13 


2 * 4 ( 3 ) & 
(8) (a) 

2 *6 


m 

*36 

*37 

S41 

* 4 * 


To grant license under 5/35. 

To hear appeals from a company’s refusal of regis- 
tration of transfer or transmission of shares or debenture, 
?.nd to pass orders, as provided in s. in. 

To direct that the provisions of cl. (b) of sub-s. (3) of s. 
158 shall apply or cease to apply, to foreign registers kept in 
any State or country outside Inoia. 

To call the annual general meeting of a company, as pro- 
vided in s. 167. 

To appoint, before sanctioning any payment of interest 
out of capital under s. 208, a person to inquire into and report 
on the circumstances of the case, and to require the company 
to give security for costs of the inquiry. 

To determine the period for which the payment of interest 
shall be made. 

To modify, in relation to a company, any of the require- 
ments of the Act as to the matters to be slated in its balance 
sheet and profit and loss account. 

To extend the last date of financial year, of annual return 
and of general meeting of a holding company so as to make it 
coincide with the financial year of its subsidiary. 

To appoint an auditor where at an annual general meet- 
ing no auditors are appointed or re-appointed, and to fix his 
remuneration. 

To make rules providing or the grant, removal, suspen- 
sion or cancellation of auditors’ certificates to persons in Part 
B States, as provided in cl. (b) of sub-s. (2) of s. 226. 

To appoint inspectors to investigate the affairs of any com- 
pany and to report thereon. 

To require evidence in support of an application for the 
appointment of an inspector, and to require security from the 
applicants. 

To appoint such inspectors in the circumstances mentioned 
in s. 237. 

To receive the inspector’s report and to perform the acts 
mentioned in s. 241. 

To prosecute the offenders mentioned in s. 242. 

On the inspector’s report, to cause a petition for the 
winding up of the company etc. mentioned in s. 843 to be 
presented to the Court by any person authorised by the Central 
Government and/or to cause an application to be presented 
to the Court under s. 397 or 398 by such authorised person* 


INDIAN COMPANY LAW 


clviii 


Sections I Powers 


844 | On the inspector’s report to bring proceedings for reco- 
j very of damages or property as provided in s. 844, and to in- 
i demnify the company or body corporate against the costs or 
i expenses of such proceedings. 

845 In the first instance to defray the expenses of investiga- 
j tion by an inspector, and to recover the same from persons 
j mentioned in sub-s. (1) of s. 845. 

2 45 ( 3 ) | To give direction to the inspector under sub-s. (3) of s. 845. 

347 j To appoint inspector to investigate and report on the 

, membership of any company and other matters mentioned in 
! sub-s. (1) of s. 347, to aefine the scope of the inspection, to 
1 defray the expenses of the investigation or to direct the appli- 
cants for investigation to pay the same. 

348 To require information from persons mentioned in s. 

i 348 regarding the ownership of shares or debentures of a com- 
■ pany or body corporate which acts or has acted as the managing 
\ agent or secretaries and treasurers of a company, as provided 
! in s. 

S49 To appoint an inspector or to require information from 

1 any person for investigating whether any body corporate, 

1 firm or individual was or was not an associate of the managing 

; agent or secretaries and treasurers of a company. 

350 ; To impose restrictions on shares or debentures as provided 

| in s. 350. 

374 (s) | To remove the disqualification incurred by any person in 
i virtue of cl. (d) or cl. (e) of sub-s. (1) of s. 374. 

300 To direct by notification in the Official Ga/.ette that sub- 

; s. (1) of s. 300 shall not apply to a public company or its sub- 
! sidiary private company, or snail apply thereto subject to such 
j exception, modification and condition as may be specified in 
j the notification. 

334 To notify that companies engaged in specified classes of 

! industry or business shall not have managing agent. 

347 To direct by notification in the Official Gazette that a 

1 body corporate (not being a private company! acting as 
managing agent, shall not, even if its shares are aealt in, or 
quoted on, any recognized stock exchange, be exempt from the 
operation of sub-s. (1) of s. 347. 

To modify or limit the operation of sub-s. (3) of s. 347 in 
relation to any body corporate. 

349 To direct exclusion of bounties and subsidies given by a 
, public authority to company in computing its net profits, and 

to require deduction from profits certain taxes mentioned in 
«• 349’ 
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Sections ! 


Powers 


3 % (*) (b)j To declare that the Board of directors etc are accustomed 
to act in accordance with the directions or instruction of the 
managing agent or his associate of a body corporate. 

385 | To remove by notification in the Official Gazette, the dis- 

qualification incurred by any person in virtue of d. (a), (b) or 
(c) or sub-s. (1) of s. 385 as provided in that section. 

396 ] To provide, by order notified in the Official Gazette, for 

amalgamation of companies in national interest. 

399 i To authorise less than the number of members specified 
j in sub-s. (1) of s. 399 to apply for relief against oppression and 

mismanagement, and to require such member or members to 
| give security for costs. 

400 j To receive notice and make representations to the Court 
! under s. 400. 

401 \ To apply to the Court or to authorise any person to do 

; the same under s. 397 or 398. 

4°7 fs) • To receive notice of intention to apply for leave men- 
| tioned in sub-s. (3) of s. 407. 

408 j To appoint directors to prevent oppression or mismanage- 

j ment or to direct the company to amend its articles and make 
j fresh appointments of directors as provided in s. 408. 

409 To prevent change in the Board of directors likely to 
. affect the company prejudicially, as provided in s 409. 

410 To constitute an Advisory Commission, as provided in 

! S. 4IO. 

411 i To refer matters to the Advisory Commission. 

4 ia I To prescribe the form in which application is to be made 

j to the Central Government under any of the sections mcn- 

! tioned in cl. (b) of s. 411. 

1 

439 (0 (f)i To authorise any person to present to the Court an appli- 
| cation for winding up under s. 843. 

448 j To appoint Official Liquidator as provided in s. 448. 

451 j To receive, where the Official Liquidator becomes or acts 

; as liquidator, such fees out of the assets of the company, as 
| may be prescribed. 

496 To extend the period within which the liquidator is 

required to call general meetings at the end of eacn year. 

530 (t) (a) To receive, as preferential payment, all revenue, taxes etc. 
as provided in cl. (a) of sub-s. (1) of s. 530. 
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I 

*44 | On the inspector’s report to bring proceedings for reco* 

I very of damages or property as provided in s. *44, and to in* 
} demnify the company or body corporate against the costs or 
! expenses of such proceedings. 

245 In the first instance to defray the expenses of investiga- 

i ticm by an inspector, and to recover the same frc«n persons 
I mentioned in sub-s. (1) of s. *45. 

*45 ( 3 ) ! To give direction to the inspector under sub-s. (3) of s. *45. 

247 To appoint inspector to investigate and report on the 
| membership of any company and other matters mentioned in 
! sub-s. (1) of s. 247 to define the scope of the inspection, to 

defray the expenses of the investigation or to direct the appli- 
. cants for investigation to pay the same. 

248 To require information from persons mentioned in s. 

248 regarding the ownership of shares or debentures of a com- 

: pany or body corporate which acts or has acted as the managing 
1 agent or secretaries and treasurers of a company, as provided 
1 in s. 248. 

249 To appoint an inspector or to require information from 

1 any person for investigating whether any body corporate, 

1 firm or individual was or was not an associate of the managing 

; agent or secretaries and treasurers of a company. 

250 To impose restrictions on shares or debentures as provided 
in s. 250. 

274 (2) | To remove the disqualification incurred by any person in 
I virtue of cl. (d) or cl. (e) of sub-s. (1) of s. 274. 

300 To direct by notification in the Official Ga/.ette that sub- 

s. (1) of s. 300 sliall not apply to a public company or its sub- 
sidiary private company, or snail apply thereto subject to sudi 
exception, modification and condition as may be specified in 
i the notification. 

324 * To notify that companies engaged in specified classes of 

industry or business shall not have managing agent. 

347 1 To direct by notification in the Official Gazette that a 

liody corporate (not being a private company) acting as 
: managing agent, shall not, even if its shares are aealt in, or 
| quoted on, any recognized stock exchange, be exempt from the 
i operation of sub-s. (1) .of s. 347. 

J To modify or limit the operation of sub-s. (2) of s. 347 in 
i relation to any body corporate. 

349 To direct exclusion of bounties and subsidies given by a 

public authority to company in computing its net profits, and 
to require deduction from profits certain taxes mentioned in 

!*• 349 ' 
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3«9(i)<b) 

38 s 

35)6 

399 

400 
/JOI 

407 <3) 

408 

409 

410 
4 U 

4 1 * 

439 0 ) (0 

448 

451 

49 s 

53 ° ( l ) fa) 


Powers 


To declare that the Board of directors etc are accustomed 
to act in accordance with the directions or instruction of the 
managing agent or his associate of a body corporate. 

To remove by notification in the Official Gazette, the dis- 
qualification incurred by any person in virtue of cl. (a), (b) or 
(c) or sub-s. (1) of s. 385 as' provided in that section. 

To provide, by order notified in the Official Gazette, for 
amalgamation of companies in national interest. 

i To authorise less than the number of members specified 
| in sub-s. (1) of s. 399 to apply for relief against oppression and 
| mismanagement, and to require such member or members to 
give security for costs. 

j To receive notice and make representations to the Court 
1 under s. 400. 

! To apply to the Court or to authorise any person to do 
! the same under s. 397 or 398. 

| To receive notice of intention to apply for leave men 

j tinned in sub-s. (3) of s. 407. 

| To appoint directors to prevent oppression or mismanage- 
! ment or to direct the company to amend its articles and make 
j fresh appointments of directors as provided in s. 408. 

To prevent change in the Board of directors likely to 
, affect the company prejudicially, as provided in s 409. 

j To constitute an Advisory Commission, as provided in 
s. 4 to. 

t t 

j To refer matters to the Advisory Commission. 

j To prescribe the form in which application is to be made 
j to the Central Government under any of the sections men- 
| tioned in cl. (b) of s. 411. 

To authorise any person to present to the Court an appli- 
cation for winding up under s. 843. 

To appoint Official Liquidator as provided in s. 448. 

] To receive, where the Official Liquidator becomes or acts 
| as liquidator, such fees out of the assets of the company, as 
j may be prescribed. 

i To extend the period within which the liquidator is 
• required to call general meetings at the end of each year. 

i 

i To receive, as preferential payment, all revenue, taxes etc. 
] as provided in cl. (a) of sub-s. (t) of s. 530. 
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534 To notify the rate of interest on floating charges under 

s. 584. 

55° (3) To make rifles under sub-s. (3) of s. 550(a) to prevent 

destruction of books and papers of a company wound up and 
of its liquidator and (b) to enable any creditor or contributory 
to make representations to the Central Government in respect 
of the matters specified in cl. (a) of sub-s. (3) of s. 550 ana to 
appeal to the Court from any direction given by the Central 
Government in the matter. 

555 ( 7 ) (b) To make an order for payment of money from the Com- 
panies Liquidation Account to persons entitled thereto. 

594 (}) To direct* by notification in the Official Gazette, that in 

(Proviso) I the case of any foreign company or class of foreign company, 
(he requirements of cl. (a) of sub-s. (1) of s, 594 shall nrk 
apply, or shall apply subject to certain exceptions or modi- 
fications. 

609 To appoint Registrars etc., to fix their salaries and to 

direct a seal or seals to be prepared for authentication of docu- 
ments, as provided in s. 609. 

613 To reduce, by order notified in the Official Gazette, the 

amount of fees, charges etc., as provided in s. 613. 

G20 To modify, by notification in the Official Gazette, the 

| application of the Act in relation to Government Companies, 
j as provided in s. 620. 

621 i To authorise a person to complain to Court in respect of 
1 offences against this Act. 

637 To delegate, by notification in the Official Gazette any of 

its powers or functions under this Act, other than those speci- 
fied in sub-s. (2) of s. 637, to such authority or officer, and sub- 
ject to such conditions, restrictions and limitations, as may be 
specified in the notification. 

641 To alter, by notification in the Official Gazette, any of the 
regulations, rules, tables, forms and other provisions contained 
in any of the Schedules of the Act, except Schedules XI and 
XII, subject to the provisions of s. 641. 

642 Ry notification in the Official Gazette, to make rules (a) for 
the matters which bv this Act are to he, or may be, pres- 
cribed by the Central Government : and (b) generally to carry 
out the purposes of the Act. 

J .... - — - - - -- 


N.B,— for olher powers of (he Central Government's sec Table 
No. XXtl under the heading “Matters requiring Central 
Government's Sanction or Approval ” 
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TABLE NO. XXIV 

OFFENCES, OFFENDERS AND MAXIMUM PUNISHMENT 


Sections 

Offence 

Offender 

Maximum 

Penalty 

»»(5) 

To become member of a company, 
association or partnership formed in con 
travention of s. 11. 

Person be- 
coming 
member 

Fine of 
Rs. 1,000 

aa (a) 

Default in complying with direction 
given by the Central Government under 
cl. (b) of sub-s. (1) of s. 22 in connection 
with rectification of a company’s name. 

Company 

Do. 

*5 0°) 

Default in complying with sub-s. (9) of 
s. 25* in connection with the revocation ol 
a licence. 

Chamber 

of 

commerce 

Fine of 
Rs. 500 
for every 
day during 
default 

39 (*) 

Default in complying with require- 
ments of s. 39 in connection with the 
giving to members copies of memoran- 
dum, articles, etc. 

Company 

Fine of 
Rs. 50 for 
each , 
offence 

40(a) 

Default in complying with s. 40 in 
connection with the noting of alteration 
in every copy of memorandum etc. issued. 

Company 

and 

officer 

Fine of 
Rs. 10 for 
each copy 
issued 

44 (3) 

Default in complying with sub-s. (*) 
or (2) in connection with alteration of 
articles of a private company. 

Do. 

Fine of 
Rs. 500 
for every 
day of 
default 

44(4) 

Filing prospectus or statement in lieu 
of prospectus on ceasing to be a private 
company, containing untrue sattement. 

Person 
who autho- 
rised the 
filing 

Imprison- 
ment for 
2 years, or 
fine of 
Rs. 5,000, 
or both 

49(9) 

Default in complying with any of 
the requirements of sub-s. (1) to (8) of s. ! 
49 in connection with the investments be- 
ing held in the company’s own name. 

Company 

and 

every offi- 
cer 

Fine of 
Rs. 5,000 

56 (3) 

Acting in contravention of sub-s. (3) 
of s. 56 relating to the issue of form of 
application for shares* 

Person 
acting in 
contraven- 
tion 

Do. 


I-xxi 
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Sections Offence Offender 

59(1) Issuing prospectus in contravention of Company 
s. 57 or 58. . and 

person 

contraven- 

ing 

60(5) | Issuing prospectus without complying Do. 

! with the provisions of s. 60. 

63 luting prospectus on or after 1 st April. Person 

1956 containing any untrue statement. authoris- 
ing the 
issue 


63 Fraudulently inducing persons to in Person 

vest money, as specified in s. 68. inducing 


69(4) Contravening sub-s. (4) of s. 69 rclat* Promoter 
ing to the deposit in Scheduled Bank of etc. res- 
monev received from applicants of shares, ponsible 

for con- 
travention 


70(4) Acting in contravention of sub-s. (1) Company 

or (a) of s. 70 relating to the prohibition and 

of allotment in certain cases unless state* director 

ment. in lieu of prospectus has been deli- permitting 
vered to the Registrar. the con- 

travention 

70(5) Authorising delivery of statement in Person 

jlieu of prospectus for registration which authoris- 
1 includes any untrue statement. ing 


7* (3) Contravening sub-ss. (i\ and (*) of Company 
and {4) s. 7* regarding applicants tor, and allot- and 

ment or, shares and debentures. officer who 

is in de- 
fault ‘ 

73 (jO Default in complying with sub-s. (3) of Do. 
and (6) s. 73 relating to the keeping of moneys 
received under sub-ss. (1) and (2) of s. 73 
in a separate bank account with a Sche- 
duled Bank. 


Maximum 

Penalty. 

Do, 


Do. 


Imprison- 
ment for 
2 years, or 
fine of 
Rs. 5,000, 
or both 

Imprison- 
ment for 
5 years, or 
une of 
Rs. 10,000, 
or both 

Fine of 
Rs. 5,000 


Fine of 
Rs. 1 ,ooo 


Imprison- 
ment for 
2 years, or 
fine of 
Rs. 5,000 
or both 

Fine of 
Rs. 5,000 


Do. 
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Offender 

Maximum 

Penalty 

75 ( 4 ) 

Default in complying with s. 75 relat- 
ing to the return as to allotments. 

Officer 
who is in 
default 

Fine of 
Rs. 500 
for every 
day of 
default 

76 ( 5 ) 

1 

! 

Default in complying with s. 76 re- 
garding prohibition of payment of com- 
| missions, discounts, etc. 

Company 

and 

officer 

Fine of 
Rs. 300 

77 ( 4 ) 

, 

i 

: Acting in contravention of sub-ss. (1) 

to (3) of s. 77 regarding purchase by com- 
pany, or loans by it for purchase of its 
own or its holding company’s shares. 

Do. 

Fine of 
Rs. 1,000 

79 ( 4 ) 

i 

1 

i 

Default in complying with sub-s. (4) 
of s. 79 regarding particulars of discount 
to be contained in the prospectus. 

Do. 

1 

1 

Fine of 
Rs. 50 

80(6) j 

Failure to comply with s. 80' regard- 
ing the issue of redeemable preference 
shares. 

Do. 

Fine of 
Rs. 1,000 

89 ( 3 ) j 

j 

Default in complying with sub-s. (3) 
of s. 89, as to the making of application 
to the Court as provided therein. 

Do. 

Do. 

95 (3) j 

i 

l 

i 

Default in complying with sub-s. (1) 
of s. 95 regarding giving notice to the 
Registrar erf eonsodidation of share capi 
tal, conversion of shares into stock etc. 

! Do. 

j 

Fine of 
Rs. 50 
for every 
day of 
default 

97 * 3 ) 

Default in complying with s. 97 re- 
garding filing, with the Registrar notice 
of increase of share capital or of members. 

Do. 

Do. 

105 

Concealing the name of any creditor 
entitled to object to the reduqtion of 
capital, misrepresentating the nature or 
amount of the debt or claim of any 
creditor ; or abetting or being privy to 
any such concealment or misrepresenta- 
tion. 

Officer 

Imprison- 
ment for 

1 year, or 
fine or 
both 

107 ( 5 ) 

Default in complying with sub-s. (5) 
of s. 107 in forwarding to the Registrar | 
a copy of the Court’s order within 115 
days. 

Company 

and 

officer 

Fine of 
Rs. 50 
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Offence 

Offender 

Maximum 

Penalty 

m(») 

Default in complying with sub-s. (a) 
of s. 111 relating tp the sending of notice 
within a months of refusal to register 
transfer or transmission of shares or de- 
bentures. 

Company 

and 

officer 

Fine of 
Rs. 30 
for every 
day 01 
default 


Default in complying with sub-s (1) 
of s. 113 in having ready for delivery the 
certificates of all shares, debentures and 
debenture stock, within 3 months after 
allotment or transfer thereof. 

Do. 

Fine of 
Rs. 500 
for every 
default 

» 5 < 6 ) 

Default in complying with any of the 
requirements of s. 115 relating to the 
share warrants and making entries in the 
register of members. 

Do. 

Fine of 
Rs. 50 
for every 
day of 
default 

ll6 

Personating an owner of any share or 
interest in a company or of any share 
warrant or coupon or receiving or at- 
tempting to receive any money. 

Person so 
doing 

Imprison- 
ment for 
3 years 
and also 
fine 

«i8(s) 

Refusing a copy of a trust deed secur- 
ing any issue of debentures or forwarding 
the same, within 7 days as provided in 
sub-s. (1) 0 s. 118. 

Company 

and 

officer 

Fine of 
Rs. 50 
and a fur- 
ther fine 
of Rs. 20 
for every 
day of 
default 

i *7 (*) 

Default in complying with sub-s. (t) 
of s. 1*7, that is. in delivering to the Re- 
gistrar the prescribed particulars etc. for 
registration within si days after the date 
of acquisition of the property subject to 
any charge. 

Do. 

Fine of 
Rs. 300 

iSS (*) 

Default in complying with s. 133 relat- 
ing to the endorsement of certificate of 
registration or debenture or certificate of 
debenture-stock. 

Person 
delivering 
the deben- 
ture, etc. 

Fine of 
Rs. 1000 

137 (S) 

Default in complying with sub-s. (1) 
or (a) of s. 137 relating to the entry in 
register of charges the appointment a 
| receiver; or manager of property and ces- 
ser thereof. 

Person 
making 
the de- 
fault 

Fine of 
Rs. 50 
for every 
day of 
default 
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Offence 

Offender 

Maximum 

Penalty 

,*4*(») 

Default in filing with the Registrar for 
registration the particulars (a) of any 
charge created by the company, (b) of the 
payment or satisfaction of a debt in res- 
pect of a charge, or (c) of the issues of a 
series of debentures requiring registra- 
tion with the Registrar. 

Company 

and 

officer 

Fine of 
Rs. 500 
for every 
day of 
default 

14s (8) 

Default in complying with the other 
requirements of the Act as to the registra- 
tion of any charge. 

Do. 

Fine of 
Rs. 1000 

>48 (*) 

Omitting any entry required to he 
made under sub-s. (1) of s. 143 in the 
company’s register of charges. 

Officer 

V 

Fine of 
Rs 500 

>44(3) 

Refusing inspection of copies of ins- 
truments creating charges and of com- 
pany’s register of charges. 

Company 

and 

officer 

Fine of 
Rs. 30 
for every 
day of 
refusal 

146 (4) 

! 

>47 (*) 

Default in complying with s. 146 as to 
the having a registered office and giving 
notice thereof within 38 days of its situa- 
tion, removal etc. 

Failure to paint or affix the company’s 
name as directed in d. (a) of sub-s. (j) 
of s. 147. 

I 

Do. 

Do. 

Fine of 
Rs. 50 
for every 
day of 
default 

Fine of 
Rs. 50 
for every 
day of 
failure 

>47 (3) 

Failure to comply with cl (b) or cl. 
(c) of sub-s. (1) of s. 147. 

Company 

Fine of 
Rs. 500 

>47 (4) 

Doing any of the acts specified in els. 
(a) to (d) of sub-s. (4). 

Officer or 
person 
doing 
the act 

Do. 

>48(*) 

Default in complying with sub-s. (1) 
of s.. 148 regarding publication of autho- 
rised as well as subscribed and paid up 
capital. 

Company 

and 

officer 

Fine of 
Rs. 1000 

j 

>49 W 

Commencing business or exercising 
borrowing powers in contravention of s. 
■49- 

Person 
responsi- 
ble for 
contra- 
vention | 

1 Fine of 
Rs. goo 
for every 
day of 
contraven- 
tion 


elxvi 


INWN COMPANY LAW 


Sections 

Offence 

Offender 

Maximum 

Penalty 

150(f) 

Default in complying with sub-s. (1) 
of 5.150 regarding keeping the register 
of members and entering therein the par- 
culars specified in els. (a) to (d) thereof. 

Company j 
and 
every 
officer 

Fine of 
R*. 50 
for every 
day of 
default 

»5* (4) 

Default in complying with sub-s. (1) 
or (a) or (3) 0 s. 151 regarding index of 
members. 

Do. 

Fine of 
Rs. 50 

»5* (3) 

Default in complying with sub-s. (1) 
or (a) of s. 15a regarding register and 
index of debenture holders. 

Do. 

Do. 

»54(*) 

Closing the register of members or 
debenture holders in contravention of s. 

Do. 

Fine of 
Rs. 500 


154- 


for every 
day of 
closure 

157 (3) 

Default in complying with sub-s. (a) 
of s. 157 as to the filing within 1 month 
from the date of opening of a foreign 
register notice of situation of the office 
where the register is kept and of change 
and discontinuance thereof. 

Company 

and 

officer 

Fine of 
Rs. 50 
for every 
day of 
default 

»5 8 (9) 

Default in complying with sub-s. (4) 
of s. 158 regarding transmitting to the 
company’s registered office in India copy 
of every entry in the foreign register, and 
keeping at such office a duplicate of the 
foreign register. 

Do. 

Fine of 
Rs. 50 

16* 

Failure to comply with ss. 159. 160 
and 161 regarding the annual return. 

Do. 

Fine of 
Rs. 50 
for every 
day of 
default 

168 (5) 

Refusing inspection of or making ex- 
tract from the registers and returns or 
sending copy as required by s. 163. 

Do. 

Do. 

»65 <9) 

Default in complying with s. 165 re- 
garding statutory meeting and statutory 
report. 

Director 
or other 
officer 

Fine erf 
Rs. 500 

168 

Default in complying with s. 166 or 
». 167 regarding the annual general meet- 
ing .and the directions of the Central 
Government. 

Company 

and 

officer 

Fine of 
Rs. 5,000 
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Sections 

Offence 

Offender 

Maximum 

Penalty 

*76 (a) 

Default in complying with sub-s. (2) 
pf s. 176 as respects any meeting. 

Officer 

Fine of 
Rs. 500 

176(4) 

Issuing invitations to appoint proxies 
at the company’s expense. 

Do. 

Fine of 
Rs. 1,000 

188(8) 

Default in complying with s. 188 in 
the matter of circulation of members' j 
resolutions. 

Do. 

Fine of 
Rs. 5000 

' 9 * ( 5 ) 

Default in complying with sub-s. (1) 
of s. 192 as to the filing with the Regis- 
trar within 15 days copies of resolutions 
or agreements certified by an officer. 

Company 

and 

officer 

Fine of 
Rs. 20 
for every 
default 

' 9 * (6) 

Default in complying with sub-s. (2) 
or (3) of s. 192 as to the embodying in 
the articles issued copies of resolutions or 
agreements, or sending to members 
printed copies thereof. 

Do. 

Fine of 
Rs. to 
for each 
copy 

i 

J 93 (6) 

Default in complying with s. 193 in 
respect of any general meeting or Board 
meeting etc. 

Do. 

Fine of 
Rs. 50 

M)6 ( 3 ) 

Refusal of inspection of minute books 
of general meetings under sub-s. (1) or j 
failure to furnish to members within 7 
days with copy of minutes thereof. 

Do. 

I 

| 

j Fine of 

i Rs. 500 

| 

j 

| 

197 (*) 

Circulating or advertising any report 
of proceedings of a general meeting in 
contravention of sub*s. (1) ot s. 197. 

Do. 

i Fine of 
! Rs. 500 

| 

802 (l) 

: 

An undischarged insolvent discharging 
functions of a director, managing agent 
etc. or promoting, forming or managing 
any company. 

Undis- 

charged 

insolvent 

Imprison- 
ment for 

2 -years or 
fine of 
Rs. 5000, 
or both 

ao 3 ( 7 ) 

Acting in contravention of the Court’s 
order made under s. 203 restraining 
fraudulent persons from managing com- 
panies. 

Person 

contraven- 

ing 

■ j 

Do. 

207 

Failure to distribute dividends within 
3 months. 

Director, i 
managing 
agent 
etc. 

Simple 
imprison- 
ment for 

7 days 
and fine 
or both 
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INDIAN COMPANY LAW 


Section* 

*°9<5) 

8‘M) (7) 

a “>(5) 

*io (6) 

211 ( 7 ) 

an (8) 

212 (9) 

*ia(io> 


Offence 

Offender 

1 Maximum 

1 Penalty 

Failure to take steps to secure compli- 
ance with s. 209. 

Managing 
agent etc. 
specified 
in sub-s. 
(6) of s. 
209 

Fine of 
Rs. 1,000 

Default in complying with s. any. 

Person 
charged 
with the 
duty of 
comply- 
ing 

Do. 

i 

Failure to take steps to comply with 
s. 210. 

Director 

Imprison- 
ment for 

6 months, 
or fine of 
Rs. 1000 
or both 

Default in seeing that s. 210 is com- 
plied with. 

Person 
charged 
by the 
Board 

Do. 

Failure by person referred to in sub- 
s. (6) of s. 209 to take steps to secure 
compliance with s. 210 by the company 
respecting the accounts laid before the 
general meeting and with other require- 
ments of the Act as to matters to he 
stated in the accounts. 

Person 
referred 
to in s. 
209 (6) 

Do. 

Failure to do so by any other person 
charged by the managing agent etc. with 
the duty of seeing that s. 211 and other 
requirements mentioned above arc com- 
plied with. 

Person 

so 

charged 

Do. 

Failure by person referred to in s. 209 
(6) to take steps to comply with s. 212. 

Person 
referred 
to in s. 
209 

Do. 

Default in doing so by any other per- 
son charged by the managing agent etc. 
with the duty of seeing that the provi- 
sions of s. 212 are complied with. 

Person 

charged 

Do. 
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dxix 


Sections 

Offence 

Offender 

Maximum 
Penalty , 

** 7 ( 5 ) 

Failure by a director to take steps to 
comply with $ub-$s. (1) to (3) or by a 
chairman of the Board to . comply with 
sub-s. (4) of s. *17. 

Director 

or 

chairman 

Imprison- 
ment for 

6 months 
or fine of 
Rs. 2000, 
or both 

**7 (6) 

Default by any other person, charged 
by the Board of directors to see that sub- 
ss. (1) to (3) are complied with, in doing 
so. 

Such 

other per- 
son 

Do. 

*18 

Issing circulating or publishing a 
copy of a balance sheet or profit and loss 
account not signed as required by s. *15, 
or without there l>eing annexed or attach- 
ed thereto a copy of (i) the profit and loss 
account, (ii) any accounts, reports or 
statements are required so to he under s. ! 
212. (iii) the auditor’s report, and (iv) 
the Board’s report referred to in s. 217. 

Company 

and 

officer 

: 

Fine of 
Rs. 500 

a 19(H) 

Default in complying witli sub-s. (1) 
of s. 219 as to the sending, not less than 
21 davs before the general meeting, copies 
of balance sheet etc. to the members, de- 
benture holders and trustees for the 
debenture holders. j 

Do. 

Do. 

2>‘)(l) 

Default in complying with the deman 1 
lor a copy of any document under sub-s. 
(2) of s. 219, within 7 days after the mak 
mg thereof. 

Do. 

! 

; 

Do. 

t 

2SO (3) 

Default in complying with subss. (1) 
and (2) of s . 220 relating to the copies of 
balance sheet etc. to be filed with 
Registrar. 

Do. 

Fine of 
Rs. 50 for 
every day 
of default 

821 (4) 

Default in performing the duty of the 
officer concerned to make disclosure of 
payments etc. as provided in sub-ss. (1) to 
(3) of s. 22 1. 

pa sou 
i making 

I the b 

default 

Imprison- 
ment for 

6 months 
or fine of 
Rs. 5.000 
or both 

**3 ( 4 ) 

Default in complying with any of the 
requirements of s. 223 by a limited bank- 
ing company, an insurance company or 
a deposit, provident or benefit society. 

Such 

Company 

and 

officer 

thereof 

Fine* of 
Rs. 50 
for every 
day of 
default 


± 


l — xxli 
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INDIAN COMPANY LAW 


Sections Offence 


Offender 


** 4 ( 4 ) Failure to give notice within 7 days 
to the Central Government as provided 
in sub-ss. (3) and (4.) of s. 224. 

*3* Default in complying with any of the 

provisions in ss. 225 to 231 regarding 
auditor. 

233 Default in complying by auditor and 

other person with the requirements of 
ss. 227 and 229. 

234 (4) (a Refusal or neglect by company and 
person referred to in sub-ss. (2) or (3) of 
s. 234 to furnish information or explana- 
tion mentioned therein. 


240 (3) 


248 (4) 
and 

*49 00 


*50 (5) 


Refusal by any of the persons referred 
to in sub-s. (1) of s. 240 (a) to produce to 
an inspector any book or paper (b) to 
answer questions put by the inspector. 

Failure to give information under s. 
248 regarding persons having an interest 
in company, or body corporate or firm 
acting as managing agent thereof, and 
making any false statement in connection 
therewith. 

Exercising any right to dispose of any 
shares on which restrictions have been 
imposed by s. 250 ; voting in respect of 
any such shares ; and failing to give notice 
of such restrictions. 


Company 

and 

officer 

Do. 

Auditor 

and 

Person 

Company 

and 

such per- 
son 

Such 

person 


Person 

guilty 


Person 

doing 

these 

acts 


250 (6) Issuing shares in contravention of res- Company 
trictions imposed by s. 250. and officer 

266 (4) Filing with the Registrar a list of di- Person 

rectors in which occurs the name of a filing 

person who has not consented to be a 
director. 

272 Acting as director after 2 months Such 

from the date of his appointment without director 

holding his qualification shares. 


279 Holding office or acting as director of Do. 

more than 20 companies in contravention 
of ss. 275 to 278. 


Maximum 

Penalty 


Fine of 
Rs. 500 


Do. 

Fine of 
Rs. 1,000 

Fine of 
| Rs. 50 


Punish- 
ment for 
contempt 
of Court 
Imprison- 
ment for 
6 months, 
or fine of 
Rs. 5,000, 
or both 

Imprison- 
ment for 
6 months, 
or fine of 
Rs. 5.000, 
or both 

Fine of 
Rs. 5,000 

Fine of 
Rs. 500 


Fine of 
Rs. 50 for 
every day 
of so 
acting 

Fine of 
Rs. 5,000 
in respect 
of each 
company 
after 20 
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Sections 

Offence 

Offender 

Maximum 

Penalty 

282 (2) 

Failing to give notice of his age, or 
acting as director under any invalid ap- 
pointment or which has terminated by 
reason of his age. 

Do. 

Fine of 
Rs. 50 
for each 
day of 
default 

286(2) 

Failure to give notice to every direc- 
tor of every meeting of the Board of 
directors. 

Officer 

Fine of 
Rs. 100 

*95 ( 4 ) 

Contravening sub-s. (1) or (3) of s. 295 
in respect of loans to directors etc. 

Person 

contraven- 

ing 

Fine of 
Rs. 5,000 
or simple 
imprison- 
ment for 
6 months 

* 99 ( 4 ) | 

Failure to comply with sub-s. (1) or (2) 
regarding disclosure of interests by direc- 

Director 

Fine of 
Rs. 5,000 


tor. 

300 (4) | Contravenvening s. 300 regarding pro- Do. Do. 

hibition of interested director to partici- 
pate 01 vote in Board’s proceedings. 

301 (4) j Default in complying with sub-s. (1). Company Fine of 

(2) or (3) of s. 301 as to the keeping of and officer Rs. 500 

the register of contracts, companies and 
firms in which directors are interested. 

308(5) Default in complying with sub-ss. (1) Do. Fine of 

to (4) of s. 302 regarding disclosure to Rs. 1,000 

members of director's interest in contract 
appointing manager, etc. 

303(3) Default in complying with sub-s. (1) Do. Fine of 

or (2) as to keeping and sending to the Rs. 50 

Registrar a return of the register of I for every 

directors etc. 1 day of 

I default 

304 (2) (a) Refusing inspection of the register of Do. | Fine of 

directors etc. i Rs. 50 

305 Failure to disclose by the directors etc. Director : Fine of 

within 80 days of their appointment the etc. 1 Rs. 500 
particulars relating to the office in the I 
other body corporate required to be spe- 
cified under sub-s. (1) of s. 303. 

307 (7) Default in complying with sub-s. (7) ] Company Do. 

of s. 307 relating to tne production of the j and officer 
register of directors’ shareholdings etc. at 1 
the commencement of every annual gene- 
ral meeting. 
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- INIS AN COMPANY LAW 


Sections j 


Offence 


Offender Maximum 
unenaer Peoalty 


307(8) Default in complying with sub-s. (1) Company 
or (2) of s. 307 as to, keeping etc. of the and officer 
| register of directors’ shareholdings etc. 
or refusal of any inspection thereof or 
default in sending a copy thereof. 


Fine of 
Rs. g,ooo 
and a fur- 
ther fine 
of Rs. *0 
for every 
day of 
default 


308 (3) 


Failure to comply with sub-s. (1) or (2) Person in 
of s. 308 regarding giving of notice to the default 
company of a director's shareholdings. 


Imprison- 
ment for 
2 years, or 
fine of 


Rs. 5,000 
or both 


3 *> ( 3 ) 


3*8 ( 3 ) 


33 * (5) 


347 (8) 


Failure to comply with s. 320 relating I Director 
to the payment to a director for loss of j or person 
office etc. in connection transfer of shares. ! in default 


Default in adding the statement or 
giving the notice mentioned in sub-s. (2) 
1 of s. 32a. 


Director, 
managing 
agent etc. 


Acting as managing agent of more 
than 10 companies in contravention of 


s. 332. 


Person or 
acting 


Default in complying with the provi- 
sions of Schedule VIII of the Act. 


Managing 

agent 


Fine of 
Rs. 250 


Fine of 
Rs. 1,000, 
and 

damages 

Fine of 
Rs. i,ooo. 
in respect 
of each 
company 
in excess 
of 10 for 
each day 
of so 
acting 

Rs. 50 
for every 
day of 
default 


S 7 » (0 


37 * ( 7 ) 


Contravening s. 369 or 370 relating to Any per- 
loans to the managing agent or to com- son con- 
panies under the same management. travening 


Default in complying with sub-s. (5) Company 
or (6) of s. 372 as to the keeping of a and officer 
register of investments made by the com- 
pany in shares and debentures of body! 
corporate in the same group. j 


Fine of 
Rs. 5,000, 
or simple 
imprison- 
ment for 
6 months 

fine of 
Rs. 500 
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Sections! 

374 

39 * ( 5 ) 

393 ( 4 ) 

393 ( 5 ) 

394 ( 3 ) 

404 (4) 

407 (2) 

4*4 

4*6 ( 3 ) (b) 

420 


Offence 


° imAa “sr 


Default in complying with s. 372 or Officer Fine of 
373 regarding the aforesaid investments. 5 W)0 

Default in complying with sub-s. (4) Company Fine of 
of s. 391 as to the annexing of a copy of md officer Ks. 10 tor 
the Court’s order to a copy of memoran- each ropy 

dum etc. issued. issued 


Default in complying with any of the Company * me 
requirements of s. 393 regarding sending and officer Ks. 5,000 
of the information as to compromises etc. (induct- . 

with creditors and members. ***g) l*q ul - 

dator and 

trustee for 
debenture 
holders 


Failure to give notice to the company 
of the matters relating to himself for the 
purposes of s. 393. 

Default in complying with sub s. (3) 
of s. 394 as to the obligation of filing a 
certified copy of the Court’s order with the 
Registrar. 

Default in complying with sub-s. (3) 
of s. 404 as to the filing with the Regis- 
trar a certified copy of every order alter- 
ing memorandum or articles. 

Acting as director etc. in contraventioi 
of cl. (b) of sub-s. (1) of 407. 


Refusing or neglecting to produce 
books or other documents required by the 
Advisory Commission under s. 4 * 3 - 


Default in complying with the require 
ments of s. 4*6 regarding agent’s con- 
tracts in which the company is an undis- 
closed principal. 

Contravention erf ss. 4* 7 > 4*6 an< ^. 4*9 
regarding employees’ securities, provident 
funds etc. 


Director, 

Fine of 

managing 

Rs. 500 

agent etc. 


Company 

Fine of 

and officer 

Rs. 50 


Do. 

Fine of 
Rs. 5,000 

Director 

Imprison- 

etc. so 

ment for 

acting 

1 year, or 
fine of 
Rs. 5,000 
or both 

Person in 

Imprison- 

default 

ment for 

2 years, 
also fine 

' Person en- 

Fine of 

j lering into 
i the ron- 
j tract and 

1 officer 

Rs. 200 

Officer and 

Fine of 

Trustee of 

Rs. (too 


provident 

fund 
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INDIAN COMPANY LAW 


Sections Offence Offender 


4*3 

Default in complying with the re- 
quirements of s. 4*1 or 4*s regarding the 
filing of receiver’s accounts and invoices 
etc. 

Company 

and 

officer 

including 

receiver 

Fine of 
Rs. 800 

445(0 . 

Default in complying with sub-s. (1) of 
s. 445 as to the obligation of filing a copy 
of the winding up order with the Regis- 
trar within 1 month from the date of 
order. 

Petitioner 
or com- 
pany and 
officer 

Fine of 
Rs. too 
for each 
day of 
default 

454 (5) Default in complying with the re- 

j quirements of s. 454 regarding statements 
of affairs to be made to the Official 
Liquidator. 

Person in 
default 

Do. 

454 (7) 

Any person untruthfully staling him- 
self to be a creditor or contributory. 

Person so 
stating 

As for 
offence 
under 
s. 18* 
I.P.C. 

481 (3) 

Default in forwarding a copy of the 
order of dissolution of a company to the 
Registrar within 14 days from the date 
thereof. 

Liquidator 

Fine of 
Rs. 50 
for every 
day of 
default 

485 (*) 

Default in complying with sub-s. (1) 
of s. 485 regarding publication of resolu- 
tion to wind up voluntarily within 14 
days thereof. 

Company 
and officer 

Do. 

488 (5) 

Making declaration of solvency under 
s. 488 without reasonable grounds. 

Director 
making 
the decla- 
ration 

Imprison- 
ment for 
6 months 
or fine of 
Rs. 5000, 
or both 

493 (3) , 

Default in complying with sub-s. (1) 

1 or (2) of s. 493 as to giving the notice of 

1 appointment of liquidator to the Regis- 
j trar within 10 days. 

Company 
and officer 
(including 
the liqui- 
dator) 

Fine of 
Rs. too 
during 
every day 
of default 

495 (*) 

Failure to comply with sub-s. (1) of 
s. 495 regarding the calling of the credi- 
tors* meeting in case of insolvency of the 
company. 

Liquidator 

Fine of 
Rs. 500 

496 (*) 

1 

i 

Failure to comply with sub-s. (1) of s. 
j 496 regarding the calling of general 
riieeting at the end of each year. 

Do. 

Fine of 
Rs. too 
for each 
failure 
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Sections 

Offence 

Offender 

Maximum 

Penalty 

497 (8) 

Default in sending to the Registrar a Liquidator 
copy of the account and making to him 
a return of the final meeting and dissolu- 
tion within 1 week after the meeting. 

Fine of 
Rs. 50 
for every 
day of 
default 

497 (6) 

Default in delivering to the Registrar 
a certified copy of the Court’s order defer- 
ring the date of dissolution of the com- 
pany within si days after the order. 

Applicant 
to the 
Court 

Fine of 
Rs. 100 
for every 
day of 
default 

497 ( 7 ) 

500(6) 

Failure to call a general meeting as 
required by s. 497. 

Default by company in complying 
with sub-ss. (1) and (2) regarding calling 
and advertisement of notice of the cre- 
ditors’ meeting, by the Board of directors 
in complying with sub-s. (3) and by any 
director in complying with sub-s. (4) of 
s. 500. 

Liquidator 

Company 
officer and 
each of 
the direc- 
tors 

Fine of 
Rs. 500 

Fine of 
Rs. 100 

501 (*) 

Default in complying with sub-s. (1) 
of s. 501 as to the giving of notice of 
resolutions passed by creditors’ meeting 
to the Registrar within 10 days. 

Company 

and 

officer 

Fine of 
Rs. 50 
for every 
day of 
default 

508 (2) 

Failure to comply with sub-s. (1) of ! Liquidator 
s. 508 regarding the liquidator’s duty to j 
call meetings of the company and of 1 
creditors at the end of each year. j 

Fine of 
Rs. 100 
for each 
failure 

509 ( 3 ) ’ 

1 

Default in sending to the Registrar a 
copy of the account and making a return 
of the holding of the final meeting and 
dissolution as provided in sub-s. (3) of 
s. 509. 

Do. 

Fine of 
Rs. 50 
for each 
default 

509(C) 

Default in delivering to the Registrar 
a certified copy of the Court’s order 
deferring the dale of dissolution of the 
company. 

Applicant 
to the 
Court 
including 
the liqui- 
dator 

Fine of 
Rs. 100 
for every 
default 

509 ( 7 ) 

Failure to call a general meeting of j Liquidator 
the company or of the creditors as re- 
quired by s. 509. 

Fine of 
Rs. 500 
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Sections 
5*3 <3) 

5*4 
5*6 (a) 

538 (0 

538 (•) 

538 (*) 

539 

54 « 

54‘ (*) 
54* (3) 


Offence 


Any body corporate acting as liquida- 
tor of a company. 


Giving corrupt inducement for secur- 
ing appointment as liquidator. 

Failure to comply with sub-s. (1) of s. 
516 as to publishing in the Official 
Gazette and delivering to the Registrar 
notice of appointment as liquidator with- 
in si days thereof. 

Offences mentioned in els. (m). ( n ) 
and (0) of sub-s. (1) of s. 538. 


Offences mentioned in any other clause 
of sub-s. (1) of s. 538. 


Pawning, pledging or disposing of 
properly amounting to offence under el. 
(o) of sub-s. (1) of s. 538. 


Falsification, secretion or mutilation 
or destruction of books, papers or 
securities. 


Committing any of the fraudulent 
acts mentioned in els. (a), (b) and (c) of 
s. 540. 


Default in keeping proper accounts 
as mentioned in sub-s. (1) of s. 541. 


. Carrying on business with fraudulent 
intent or purpose as mentioned in sub-s. 
(i) of s. 54s. 


Offender 

Maximum 

Penalty 

Director 

Fine of 

etc. of 

Rs. 1000 

the body 
corporate 

Person 

Do. 

so giving 

Liquidator 

Fine of 
Rs. 50 
for every 
day of 
default 

Past and 

Imprison- 

present 

ment for 

officer 

5 years, 
or fine or 
both 

Do. 

Imprison- 
ment for 


a years, 
ot line or 


both 


Person 

Imprison- 

pawning , 

ment for 

elc. 1 

3 years, 
of fiinc or 


both 

Officer 

Imprison- 

or con- 

ment for 

irihiitorv 

! 

7 years, 
and fine 

Officer 

Imprison- 
ment for 


2 years, 
and fine 

Officer 

1 Imprison- 
ment for 


1 year 

Person | 

Imprison- 

so doing j 

ment for 


s years 
or fine of 
Rs. ffioo 
or both 
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Sections 
547 <*) 

55° <4) 

55 1 (4) 

55* (5) 

559 00 

59» 

600 

606 

610 (4) 


Offence 


Offender 


Default in complying with sub-s. Company, 
(1) of s. 547 as to including in invoices officer, 
etc. a statement that the company is be- liquidator, 
ing wound up. receiver 

j manager 


Acting in contravention of any rules Person 
or directions of the Central Government so acting 
as mentioned in sub-s. (3) of s. 550. 


Untruthfully slating himself to be a Person 
creditor or contributory for the purpose so stating 
of inspecting etc. the statement mentioned 
in s. 351 (1). 

Failure to comply with any of the re- Liquidator 
quireinents of s. 551 regarding informa- 
tion as to pending liquidation. 


Failure to file certified copy with the Applicant 
Registrar of the Court’s order declaring for the 
dissolution of a company void within si order 
davs thereof. 


Failure to comply with any of the 
provisions of ss. 59* to 597. 


Company 
and 
officer 
or agent 


[See offences under ss. 118, 1*7 aud 

*°9l- 

Contravention of any of the provisions 
of ss. 603, 604 and 605, relating to pros- 
pectus. 


Person 
responsi- 
ble for the ! 
contra- I 
vention 1 


Untruthfully stating himself to be a Person 
member or creditor for purposes of cl. so stating 
(ii) of proviso to sub-s. (t) of s. 610. 


Maximum 

Penalty 


Pine of 

Rs. 500 


Imprison- 
ment for 
6 months, 
fine of 
Rs. 5000, 
or both 

Punish- 
ment for 
offence 
under s. 
18s I.P.C. 

Fine of 
Rs. 500 
for every 
day of 
default 

Fine of 
Rs. 500 
for every 
day of 
default 

Fine of 
Rs. 1000 
and of 
Rs. 100 
for every 
day of 
default 


Imprison- 
ment for 
6 months 
or fine of 
Rs. 5000, 
or both 
Fine of 
Rs. r,oo 
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Sections 

Ofence 

Offender 

Maximum 

Penalty 

5*3 (3) 

Any body corporate acting as liquida- 
tor of a company. 

Director 
etc. of 
the body 
corporate 

Fine of 
Rs. 1000 

5'4 

Giving corrupt inducement for secur- 
ing appointment as liquidator. 

Person 
$0 giving 

Do. 

5 > 6 (*) 

Failure to comply with sub-s. (1) of s. 
516 as to publishing in the Official 
Gazette and delivering to the Registrar 
notice of appointment as liquidator with- 
in si days thereof. 

Liquidator 

1 

Fine of 
Rs. 50 
for every 
day of 
default 

538 (0 

Offences mentioned in els. (m), (n) 
and (0) of sub*s. (t) of s. 538. 

Past and 
present 
officer 

Imprison- 
ment for 

5 years, 
or fine or 
both 

538 (0 

Offences mentioned in any other clause 
of sub-s. (1) of s. 538. 

! 

Do. 

Imprison- 
: ment for 

2 years, 
or line or 
both 

538 ( 2 ) 

1 

i 

! 

Pawning, pledging or disposing of 
property amounting to offence under cl. 
(0) of sub-s. (1) of s. 538. 

1 

Person 

pawning 

etc. 

I Ini prison - 
; ment for 

3 years, 
of fiine or 
both 

539 I 

t Falsification, secretion or mutilation 

or destruction of books, papers or 
securities. 

j 

Officer 
or con- 
tributory 

Imprison- 
ment for 

7 years, 
and fine 

54 <> 

Committing any of the fraudulent 
acts mentioned in els. («), (b) and (c) of 
s. 540. 

Officer 

Imprison- 
ment for 

2 years, 
and fine 

54 » (1) 

Default in keeping proper accounts 
as mentioned in sud-s. (1) of s. 541. 

Officer 

Imprison- 
ment for 

1 year 

54* (3) 

. Carrying on business with fraudulent 
intent or purpose as mentioned in sub-s. 
(i) of s. 54*. 

1 

Person 
so doing 

Imprison- 
ment for 

2 years 
or fine of 
Rs. 5000 
or both 


TABLE NO, XXIV clxxvii 


Sections 

Offence 

Offender 

Maximum 

Penalty 

547 (*) 

Default in complying with sub-s. 
(1) of s. 547 as to including in invoices 
etc. a statement that the company is be- 
ing wound up. 

Company, 

officer, 

liquidator, 

receiver 

or 

Fine of 
Rs. 300 



manager 


55® (4) 

Acting in contravention of any rules 
or directions of the Central Government 
as mentioned in sub-s. (3) of s. 550. 

Person 
$0 acting 

Imprison- 
ment for 

6 months, 
fine of 
Rs. 5000, 
or both 

55 i ( 4 ) 

Untruthfully stating himself to be a 
creditor or contributory for the purpose 
of inspecting etc. the statement mentioned 
in s. 351 (1). 

Person 
so stating 

Punish- 
ment for 
offence 
under s. 
182 l.P.C. 

55 i( 5 ) 

Failure to comply with any of the re- 
quirements of s. 551 regarding informa- 
tion as to pending liquidation. 

Liquidator 

Fine of 
Rs. 500 
for every 
day of 
default 

559 (*) 

Failure to file certified copy with the 
Registrar of the Court’s order’ declaring 
dissolution of a company void within at 
days thereof. 

Applicant 
for the 
order 

Fine of 
Rs. 500 
for every 
day of 
default 

598 

Failure to comply with any of (he 
provisions of ss. 59a to 597. 

Company 
and 
officer 
or agent 

Fine of 
Rs. 1000 
and of 

Rs. 100 
for every 
day of 
dctaull 

600 

606 

[Sec offences under ss. 118, 127 and 
*° 9 l- 

Contravention of any of the provisions 
of ss. 603. 604 and 605, relating to pros- 
pectus. 

Person 
responsi- 
ble for the 
contra- 
vention 

Imprison- 
ment for 

6 months 
or fine of 
Rs. 5000, 
or both 

610 (4) 

Untruthfully staling himself to be a 
member or creditor for purposes of cl. 
(it) of proviso to sub-s. (1) of s. 610. 

Person 
so stating 

Fine of 
Rs. 500 
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Sections I 

Offence 

Offender 

Maximum 

Penalty 

615 (6) 

i 

! 

Failure to comply with order of the 
Central Government made under sub-s. 
(1) or (4) relating to the furnishing of 
information or statistics. 

company 
and officer 

Imprison- 
ment for 
3 months, 
or fine of 
Rs. 1000, 
or both 

628 

Making false statement etc in any re- 
j turn, report etc, specified in s. 628. 

Person 

making 

Imprison- 
ment for 
* years 
and fine 

629 

Giving false evidence as mentioned in 
s. 629. 

Person 

giving 

Imprison- 
ment for 
7 years 
and fine 

630(1) 

Wrongfully obtaining possession of a 
company's property or wrongfully with- 
holding it or misapplying the same. 

Officer or 
employee 

Fine of 
Rs. 1000 

630 (2) 

Default in complying with the Court’s 
order passed under sub-s. (2) of s. 630 for 
delivering up or refunding the property. 

Officer 

or 

employee 

Imprison- 
ment for 
2 years 

631 

Improperly using the- words “Limited” 
or “Private Limited” or any contraction 
etc. thereof in the name in which trade 
or business is carried on. 

Person so 
using 

Fine of 
Rs. 1000 
for every 
day of 


using 
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THE COMPANIES ACT, 1956 
No. I of 1956 

ARRANGEMENT OF SECTIONS 

PART I 
Preliminary > 


Sections 

i. Short title, commencement and extent, 
s. Definitions. 

3- Definitions of “company”, “existing company”, "private 
company” and “public company." 

4. Meaning of “holding company” and “subsidiary". 
g. Meaning of “officer who is in default”. 

6. Meaning of “relative”. 

7. Interpretation of “person in accordance with whose directions 

or instructions directors are accustomed to act”. 

8. Power of Central Government to declare an establishment 

not to be a branch office. 

9. Act to override memorandum, articles, etc. 

10. Jurisdiction of Courts. 

PART II 

Incorporation of company and matters incidental thereto 

Certain companies, associations and partnerships to he 
registered as companies unde t Act, 

n. Prohibition of associations and partnerships exceeding certain 
number. 

Memorandum of Association 

is. Mode of forming incorporated company. 

13. Requirements with respect to memorandum. 

14. Form of memorandum. 

15. Printing and signature of memorandum. 

16. Alteration of memorandum. 

17. Special resolution and confirmation by Court required for 

alteration of memorandum. 

18. Alteration to be registered within three months. 

19. Efl'ect of failure to register. 

Provisions with respect to names of companies 
so. Companies not to be' registered with undesirable names, 
si. Change of name by company, 
ss. Rectification of name of company. 

S3. Registration of change of name and effect thereof. 

84. Change of name of existing private limited companies. 

15. Power to dispense with “Limited” in name of charitable or 
other company. 
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Sections 

s6. Articles prescribing regulations. 

*7. Regulations required m case of unlimited company, company 
limited by guarantee or private company limited by shares. 
*8. Adoption and application of Table A in the case of companies 
limited by shares. 

ag. Form of Articles in the case of other companies. 

30. Form and signature of articles. 

31. Alteration of articles by special resolution. 

Change of registration of companies 

38. Registration of unlimited company as limited, etc. 

General provisions ivith respect to memorandum and 

articles 

* 

33 -Registration of memorandum and articles. 

34. Effect of registration. 

35. Conclusiveness of certificate of incorporation. 

36. Effect of memorandum and articles. 

37. Provision as to companies limited by guarantee. 

38. Effect of alteration in memorandum or articles. 

39. Copies of memorandum and articles, etc., to be given to 

members. 

40. Alteration of memorandum or articles, etc., to be noted in 

every copy. 

Membership of company 

41. Definition of “member”. 

48. Membership of holding company. 

Private companies 

43. Consequences of default in complying with conditions cons- 

tituting a company a private company. 

44. Prospectus or statement in lieu of prospectus to be filed by 

private company on ceasing to be private company. 

Reduction of Number of Members below legal Minimum 

45. Members severally liable for debts where business carried on 

with fewer than seven, or in the case of a private company, 
two members. 

Contracts and deeds, investments, seal, etc. 

46. Form of contracts. 

47. Bills of exchange and promissory notes. 

48. Execution of deeds. 

49. Investments of company to be held in its own name. 

50. Power for company to have official seal for use outside India. 

Service of Documents 
gt. Service of documents on company. 
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Sections 

5*. Service of documents on Registrar. 

53. Service of documents on members by company. 

Authentication of Documents and Proceedings 

54. Authentication of documents and proceedings. 


PART III 

Prospectus and allotment, and other matters relating to issue 
of Shares or Debentures 

Prospectus 

55. Dating of prospectus. 

56. Matters to be stated and reports to be set out in prospectus. 

57. Expert to be unconnected with formation or management of 

company. 

58. Experts consent to issue of prospectus containing statement 

by him. 

59. Penalty and interpretation. 

( , 60, Registration of prospectus. 

61. Terms of contract mentioned in prospectus or statement in 
, . lieu of prospectus, not to, be. varied. 

6s. Civil liability for mis-statements in prospectus. 

63. Criminal liability for mis-statements in prospectus. 

64. Document containing offer of shares or debentures for sale 

to be deemed prospectus. 

65. Interpretation of provisions relating to prospectus. 

66. Newspaper advertisements of prospectus. 

67. Construction of references to offering shares or debentures to 

. the public, etc. 

'’’68. Penalty for fraudulently inducing persons to invest money. 

Allotment 

69. Prohibition of allotment unless minimum subscription received. 
70^ Prohibition of allotment in certain cases unless statement in 
. ., lieu of prospectus delivered to Registrar. 

71. Effect . of irregular allotment. 

: ‘7*. Applications Tor, and allotment of, shares . and . debentures. 

73. Allotment of shares and debentures to be dealt in on stock 

exchange. .... 

74. Manner of reckoning fifth, eighth and tenth days in sections 

7s and 73. 

75. Return as to allotments. • - . 

„ Commissions and Discounts 

^ ^6. ' Powfcr to- pay certain commissions and prohibition of payment 
of all other commissions, discounts, etc. 

77. Restrictions on purchase by company, or loans by company 
for purchase of its own or its holding company’s shares. 
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Issue of Shares at Premium and Discount 

Sections 

78. Application of premiums received on issue of shares. 

79. Power to issue snares at a discount. 

Redeemable Preference Shares 

80. Power to issue redeemable preference shares. 

Further Issue of Capital 
■' 81. Futhcr issue of capital. 

PART IV 

Shark Capital and Debentures 

Nature, Numbering and Cerlfkale of Shares 

8a. Nature of shares. 

83. Numbering of shares 

84. Certificate of shares. 

Kinds of share capital 

85. Two kinds of share capital. 

86. New issues of share capital to be only of two kinds. 

87. Voting rights. 

88. Prohibition of issue of shares with disproportionate rights. 

89. Termination of disproportionately excessive voting rights in 

existing companies. 

90. Savings. 

Miscellaneous provisions as to share capital 

91. Calls on shares of same class to be made on uniform basis. 

9s. Power of company to accept unpaid share capital, although 

not called up. 

93. Payment of dividend in proportion to amount paid up. 

94. Power of limited company to alter its share capital. 

95. Notice to Registrar of consolidation of share capital, conver- 

sion of shares into stock; etc. 

96. Effect of conversion of shares into stock. 

97. Notice of increase of share capital or of members. 

98. Power of unlimited company to provide for reserve share 
• capital on re-registration. 

99. Reserve liability of limited company. 

Reduction of share capital 

*00, .Special resolution for reduction of share capital. 

101. Application to Court for confirming order, objections by cre- 
ditors, and setdement of list of objecting creditors. 

10*. Order confirming reduction and powers of Court on making 

such order. 

103. Registration of order and minute of reduction. 
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Sections 

104. Liability of members in respect of reduced shares. 

105. Penalty for concealing name of creditor, etc. 

Variation of Shareholders’ Rights 

106. Alteration of rights of holders of special classes of shares. 

107. Rights of dissentient shareholders. 

Transfer of shares and debentures 

jo 8. Transfer not to be registered except on production of instru- 
ment of transfer. 

109. Transfer by legal representative. 

110. Application for transfer. 

111. Power to refuse regitration and appeal against refusal. 

1 12. Certification of transfer. 

Issue of Certificate of Shares , etc. 

113. Limitation of time for issue of certificates. 

Share warrants 

114. Issue and effect of share warrants to bearer. 

115. Share warrants and entries in register of members. 

Penalty for personation of shareholder 

116. Penalty for personation of shareholder. 

Special Provisions as to Debentures 

117. Debentures with voting rights not to be issued hereafter. 

118. Right to obtain copies of and inspect trust deed. 

119. Liability of trustees for debenture holders, 
iso. Perpetual debentures. 

i*i. Power to re-issue redeemed debentures in certain cases. 

1**. Specific performance of contract to subscribe for debentures. 
1*3 Payments of certain debts out of assets subject to floating 

charge in priority to claims under the charge. 


PART V 

Registration of charges 

1*4. “Charge” to include mortgage in this Part. 

1*5. Certain charges to be void against liquidator or creditors unless 
registered. 

1*6. Date of notice of charge. 

1*7. Registration of charges on properties acquired subject to 

1*8. Particulars in case of series of debentures entitling hidden 
pari passu. 

4*0. Particulars in case of commission, etc., on debentures. 

130. jfcegister of charges to be kept by Registrar. 

131. Index to register of charges. 

13*. Certificate of registration. ' 
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'Sections . 

. ,133. Endorsement of certificate of registration on debenture or 
certificate of debenture stock. 

134. Duty of company as regards registration and right of interested 

party. 

135. Provisions of Part to apply to modification of charges. 

136. Copy of instrument creating charge to be kept by company at 

registered office. 

137. Entry in register of charges of appointment of receiver or 

manager. 

138. Company to report satisfaction and procedure thereafter. 

139. Power of Registrar to make entries of satisfaction and release 

in absence of intimation from company. 

140. Copy of memorandum of satisfaction to be furnished to 

company. 

141. Rectification by Court of register of charges. 

142. Penalties. 

143. Company’s register of charges. 

144. Right to inspect copies of instruments creating charges and 

company’s register of charges. 

145. Application of Part to charges requiring registration under it 

but not under previous law. 


PART VI 

MANAGEMENT AND ADMINISTRATION 

CHAPTER I 
Genkrai. Provisions 
Registered Office and Name 

146. Registered office of company. 

147. Publication of name by company. 

148. Publication of authorised as well as subscribed and paid-up 

capital. 

Restrictions on Commencement of Business 

149. Restrictions on commencement of business. 

Registers of members and debenture holders 

150. Register of Members. 

351. Index of members. 

158. Register and index of debenture holders. 

153. Trusts not to be entered on register. 

154. Power to close register of members or debenture holders. 

155. Power of Court to rectify register of members. 
ik 6. Notice to Registrar of rectification of register. 

‘ Foreign registers of members or debenture holders 

157. Power for company to keep foreign register of membets or 

debenture holders. 

158. Provisions as to foreign registers. - 
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/ Annual Returns 

'Sections 

159. Annual return to be made by company having a share capital. 

160. Annual return to be made by company not having a share capital. 
|6». Further provisions regarding annual return and certificate to 

be annexed thereto. 

t6*. Penalty and interpretation. *■ ■" 

General provisions regarding registers and returns 

163- Place of keeping, and inspection of, registers and returns, 

164. Registers, etc., to be evidence. 


Meetings and Proceedings 

165 Statutory meeting and statutory report of company. 

166. Annual general meeting. 

167. Power of Central Government to call annual general meeting. 

168. Penalty for default in complying with section 166 or 167. 

169. Calling of extraordinary general meeting on requisition. 

170. Sections 171 to 186 to apply to meetings. 

171. Length of notice for calling meeting. 

17s. Contents and manner of service of notice and persons on whom 
it is to served. 

173. Explanatory statement to be annexed to notice. 

174. Quorum for meeting. 

175. Chairman erf meeting. 

176. Proxies. 

177. Voting to be by show of hands in first instance. 

178. Chairman’s declaration of result of voting by show of hands 

to be conclusive. 

179. Demand for poll. 

180. Time of taking poll. 

181. Restriction on exercise of voting right of members who have 

not paid calls, etc. 

18s. Restrictions on exercise erf voting right in other cases to be void. 
183 Right of member to use his votes differently. 

184. Scrutineers at poll. 

185. Manner of taking poll and result thereof. 

186. Power of Court to order meeting to be called . 

187. Represention of corporations at meetings of companies and of 

creditors. 

188. Circulation of members’ resolutions. 

189. Ordinary and special resolutions. 

190. Resolutions requiring special notice. 

191. Resolutions passed at adjourned meetings. 

19s. Registration of certain resolutions and agreements. 

193. Minutes of proceedings of general meetings and of Board and 

other meetings. 

194. Minutes to be evidence. 

195. .Presumptions to be drawn where minutes duly drawn and 

signed. 

,196. Inspection of minute books of general meetings. 

197. Publication of reports of proceedings of general meetings. : 
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Managerial Remuneration, etc . 

Sections 

198 Overall maximum managerial remuneration and minimum 
managerial remuneration in the absence or inadequacy of 
profits. 7 

* 99 * Calculation of commission, etc., in certain cases, 
soo Prohibition of tax-free payment. 

*01. Avoidance of provisions relieving liability of officers and 
auditors of company. 

Prevention of Mancgemenl by Undesirable Persons 

#02. Undischarged insolvent not to manage companies. 

aojj. Power to restrain fraudulent persons from managing companies. 

Restriction on appointment of firms and bodies corporate to 

offices . 

204. Restriction on appointment of firm or body corporate to office 

or place of profit under a company. 

Dividends and manner and time of payment thereof 

205. Dividend to be paid only out of profits. 

206. Dividend not to be paid except to registered shareholders or 

to their order or to their bankers. 

207. Penalty for failure to distribute dividends within three months. 

Payments of interest out of capital 

208 Power of company to pay interest out of capital in certain 
cases. 

Accounts 

209. Books of account to be kept by company. 

210. Annual accounts and balance sheet. 

211. Form and contents of balance sheet and profit and loss account. 

212. Balance sheet of holding company to include certain parti- 

culars as to its subsidiaries. 

213. Financial year of holding company and subsidiary. 

214. Rights of holding company's representatives and members. 

2 15. Authentication of balance sheet and profit and loss account. 

2 ifi Profit and loss account to be annexed and auditors* report to 
be attached to balance sheet. 

217. Board’s report. 

218. Penalty for improper issue, circulation or publication of 

balance sheet or profit and loss account. 

219. Right of member to copies of balance sheet and auditors* report. 

220. Three copies of balance sheet, etc. to be filed with Registrar. 

221. Duty of officer to make disclosure of payments, etc. 

222. Construction of references to documents annexed to accounts.^ 

223. Certain companies to publish statement in the Form in 

Table F in Schedule I. 
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Audit 

Sections 

22 4. Appointment and remuneration of auditors. . 

225. Provisions as to resolutions for appointing or removing auditors. 

226. Qualifications and disqualifications of auditors. 

227. Powers and duties of auditors. 

228. Audit of accounts of branch office of company. 

229. Signature of audit report, etc. 

230. Reading and inspection of auditor's report. 

231. Right of auditor to attend general meeting, 

232. Penalty for non-compliance with sections 225 to 231. 

233. Penalty for non-compliance by auditor with sections 227 and 

229. 

Power of Registrar to call for information, etc . 

234. Power of Registrar to call for inormation or explanation. 

Investigation 

235. Investigation of affairs of company on application by members 

or report by Registrar. 

236. Application by members to be supported by evidence and 

power to call for security. 

237. Investigation of company's affairs in other cases. 

238. Firm, body corporate or association not to be appointed as 

inspector. 

239. Power of inspectors to carry investigation into affairs of related 

companies or of managing agent or associate. 

240. Production of documents and evidence. 

241. Inspectors' report. 

242. Prosecution. 

243. Application for winding up of company or ail order under 

section 397 or 398. 

244. Proceedings for recovery of damages or property. 

245. Expenses of investigation. 

24(1. Inspectors' report to be evidence. 

247. Investigation of ownership of company. 

248 Information regarding persons having an interest in company, 
or in body corporate or firm acting as managing agent 
thereof. 

249. Investigation of associatcship with managing agent, etc. 

250. Imposition of restrictions on shares or debentures. 

251. Saving for legal advisers and bankers. 


CHAPTER II 

Directors 

Constitution of Board of Directors 

252. Minimum number of directors. 

253. Only individuals to be directors. 

254. Subscribers of memorandum <te«PCd to be directors. 
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Sections 

*55* Appointment of directors and proportion of those who are to 
retire by rotation. 

* 56 . Ascertainment of directors retiring by rotation and filling of 
vacancies. 

*57' Right of persons other than retiring directors to stand for 
directorship. 

258. Right of company to increase or reduce the number of 
directors. 

359. Increase in number of directors to require Government sanction. 

260. Additional Directors. 

261. Certain persons not to be appointed directors, except by special 

resolution. 

262. Filling of casual vacancies among directors. 

263. Appointment of directors to be voted on individually. 

264. Consent of candidate for directorship to be filed with 

Registrar. 

265. Option to company to adopt proportional representation for 

the appointment of directors. 

266. Restrictions on appointment or advertisement erf director. 

Managing Directors, etc. 

267. Certain persons not to be appointed managing directors. 

268. Amendment of provision relating to managing, whole-time or 

non-rotational directors to require Government approval. 

269. Appointment of managing or whole-time director to require 

Government approval. 

Share qualification 

270. Time within which share qualification is to be obtained and 

maximum amount thereof. 

271. Filling of declaration of share qualification by director. 

272. Penalty. 

273. Saving. 

Disqualifications of Directors 

274. Disqualifications of directors. 

Restrictions on number of directorships 

275. No person to be a director of more than twenty companies. 

276. Choice to be made by director of more than twenty companies 

at commencement of Act. 

277. Choice by person becoming director of more than twenty 

companies after commencement of Act. 

278. Exclusion of certain directorships for the purposes of sections 

275, 276 and 277. 

279. Penally. 

Retiring age of Directors 

280. Age limit. 

281. Age limit not to apply if company so resolves. 

282. Duty ’of director to disclose age. 
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Vacation of Office by Directors 

Sections 

283. Vacation of office by directors. 

284. Removal of directors. 

Meetings of Board 

285. Board to meet once in every three months. 

286. Notice of meetings. 

287. Quorum for meetings. 

288. Procedure where meeting adjourned for want of quorum. 

289. Passing of resolutions by circulation. 

290. Validity of acts of directors. 

Board* $ powers and restrictions thereon 

291. General powers of Board. 

292. Certain powers to be exercised by Board only at meeting. 

293. Restrictions on powers of Board. 

294. Appointment of sole selling agents to require appproval of 

company in general meeting. 

295. Loans to directors, etc. 

296. Saving regarding book-debts. 

297. Board's sanction to be required for certain contracts in which 

particular directors are interested. 

298. Power of directors to carry on business when managing agent 

or secretaries and treasurers are deemed to have vacated 
office, etc. 

Procedure , etc. where Director interested 

299. Disclosure of interests by director. 

300. Interested director not to participate or vole in Board's 

proceedings. 

301. Register of contracts, companies and firms in which directors 

are interested. 

302. Disclosure to members of director's interest in contract appoint- 

ing manager, managing director, managing agent or 
Secretaries and treasurers. 

Register of Directors , etc. 

303. Register of directors, managing agents, secretaries and 

treasurers, etc. 

304. Inspection of the register. 

305. Duty of directors, etc., to make disclosure. 

306. Register to be kept b) f Registrar and inspection thereof. 

Register of Directors * Shareholdings 

307. Register of directors’ shareholdings, etc. 

308. Duty of directors and persons deemed to be directors to make 

disclosure of shareholdings. 
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Sections 

309. Remuneration of directors. 

310. Provision for increase in remuneration to require Government 

sanction. 

311. Increase in remuneration of managing director on re-appoint- 

ment or appointment after Act to require Government 
sanctum. 

Miscellaneous Provisions 

31*. Prohibition of assignment of office by director. 

313. Appointment and term of office of alternate directors. 

314. Director etc. not to hold office or place of profit. 

Restrictions on appointment of managing directors 

315. Application of sections 316 and 317. 

316. Number of companies of which one person may be appointed 

managing director. 

917. M anaging director not to be appointed for more than five 
years at a time. 

Compensation for loss of office 

318. Compensation for loss of office not permissible except to 
managing or wholetime directors or to directors who are 
managers. 

319 Payment to director, etc., for loss of office, etc., in connection 
with transfer of undertaking or property. 

3«o. Payment to director for loss of office, etc., in connnection with 
transfer of shares. 

32 1 . Provisions supplementary to sections 318. 319 and 320. 

Directors with unlimited liability 

322. Directors, etc., with unlimited liability in limited company. 

323. Special resolution of limited company making liability of 

directors, etc., unlimited. 


CHAPTER III 
Managing Agents 

Prohibition of appointment of managing agent in 
certain cases 

324. Power of Central Government to notify that companies engaged 

in specified classes of industry or business shall not have 
managing agents. 

325. Managing agency company not to have managing agent. 

Appointment and term of Office 

326. Central Government to approve of appointment, etc., of manag- 

ing agent ; and circumstances in which approval may be 
accorded. 
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Sections 

3x7. Application 0 1 sections 3*8 to 331. 

3x8. Term of office of managing agent. 

1 

Variation of Managing Agency agreement 

3x9. Variation of managing agency agreement. 

Special provisions regarding existing managing agents 

330. Term of office of existing- managing agents to terminate on 

15th August, i960. 

331. Application of Act to existing managing agents. 

Restrictions on Number of Managing Agencies 

33*. No person to be managing agent of more than ten companies 
after 15th August, i960. 

Right to charge on assets 

333. Right of managing agent to charge on company’s assets. 

Vacation of Office, Removal and Resignation 

334. Vacation of office on insolvency, dissolution or winding up, 

etc. 

335. Suspension from office where receiver appointed. 

336. Vacation of office on conviction in certain cases. 

337. Removal for fraud or breach of trust. 

338. Removal for gross negligence or mismanagement. 

339. Power to call meetings for the purposes of sections 337 and 

338 and procedure. 

340. Time when certain disqualifications will take effect. 

341. Conviction not to operate as disqualification if convicted partner, 

director, etc., is expelled. 

342. Resignation of office by managing agent. 

Transfers of, and Succession to, Office 

343. Transfer of office by managing agent. 

344. Managing agency not to be heritable after commencement of 

Act. 

345. Succession to managing agency by inheritance or devise under 

agreement before commencement of Act, to be subject to 
Central Government’s approval. 

Changes in Constitution of Firms and Corporations 

346. Changes in constitution of managing agency firm or corpora- 

tion to be approved by Central Government. 

347. Application of Schedule VIII to certain managing agents. 

Remuneration of managing agents 

348. Remuneration of managing agent ordinarily not to exceed 10 

per cent, of net profits. 

349. Determination of net profits. 

350. Ascertainment of depreciation. 
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Sections 

351. Special provision where there is a profit-sharing arrangement 
between two or more companies. 

35 *- Payment of additional remuneration. 

85 S* Time of payment of remuneration. 

354. Managing agent not entitled to office allowance but entitled 

to be reimbursed in respect of expenses. 

355. Saving. 

Appointments as Selling and Buying Agents 

356. Appointment of managing agent or associate as selling agent 

of* goods produced by the company. 

357. Application of section 356 to case where business of company 

consists of the supply or rendering of any service. 

338. Appointment of managing agent or associate as buying agent 
for company. 

359. Commission, etc., of managing agent as buying or selling agent 

of other concerns. 

360. Contracts between managing agent or associate and company 

for the sale or purchase of goods or the supply of services, etc. 
3O1. Existing contracts relating to matters dealt with in sections 
356 to 360 to terminate on 1st March, 1958. 

362. Registers to be open to inspection. 

363. Remuneration received in contravention of foregoing sections 

to be held in trust for company. 

Assignment of, or charge on, remuneration 

3(lj. Company nor to be bound by assignment of, or charge on, 
managing agent's remuneration. 

Compensation for termination of office 

3 (>5. Prohibition of payment of compensation for loss of office in 
certain cases. 

;}(Hi. Limit of compensation for loss of office. 

Other rights and liabilities not affected on termination of 

office 

367. Managing agent's rights and liabilities after termination of office. 

Restrictions on poivers 

368. Managing agents to be subject to control of Board and to 

restrictions in Schedule Vll. 

369. Loans to managing agent. 

370. Loans, etc., to companies under the same management. 

371. Penalty for contravention of section 369 or 370. 

372. Purchase by company of shares, etc. of other companies in 

same group. 

373. Investments made before commencement of Act. 

374. Penalty for' contravention of section 372 or 373, 

375. Managing agent not to engage in business competing with 

business of managed company. 
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Sections 

376. Condition prohibiting reconstruction or amalgamation of com- 

pany except on continuance of managing agent, etc., to be vend. 

377. Restrictions on right of managing agent to appoint directors. 

CHAPTER IV 

A. Secretaries and Treasurers 

378. Appointment of secretaries and treasurers. 

379. Provisions applicable to managing agents to apply to secretaries 

and treasurers with the exceptions and modifications specified 
in sections 380 to 383. 

380. Sections 324, 330 and 332 not to apply. 

381. Section 348 to apply subject to a modification. 

382. Secretaries and treasurers not to appoint directors. 

383. Secretaries and treasurers not to sell goods or articles produced 

by company, etc., unless authorised by Board. 

B. Managers 

384. Firm or body corporate not to be appointed manager. 

385. Certain persons not to be appointed managers. 

386 Number of companies of which a person may be appointed 
manager. 

387. Remuneration of manager. 

388. Application of sections 310, 311, 31* and 317 to managers. 

CHAPTER V 

Arbitration, Compromises, Arrangements and 
Reconstructions 

389 Power for companies to refer matters to arbitration. 

390. Interpretation of sections 391 and 393. 

391. Power to compromise or make arrangements with creditors and 

members. 

39*. Power of High Court to enforce compromises and arrangements. 
393. Information as to compromises or arrangements with creditors 
and members. 

304. Provisions for facilitating reconstruction and amalgamation of 
companies. 

395. Power and duty to acquire shares of shareholders dissenting 
from scheme or contract approved by majority. 

39O. Power of Central Government to provide for amalgamation of 
companies in national interest. 

CHAPTER VI 

PREVENTION OF OPPRESSION AND MISMANAGEMENT 

A. Powers of Court 

397. Application to Court for relief in cases of oppression. 

398. Application to Court for relief in cases of mismanagement. 

399. Right to apply under sections 397 and 398. 
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Sections 

400. Notice to be given to Central Government of applications under 

sections 397 and 398. 

401. Right of Central Government to apply under sections 397 and 

, 398 . # 

40a. Powers of Court on application under section 397 or 398. 

403. Interim order by Court. 

404. Effect of alteration of memorandum or articles of company 

by order under section 397 or 398. 

405. Addition of respondents to application under section 397 or 

89 ?. 

406. Application of sections 539 to 544 to proceedings under sections 

397 and 398. 

407. Consequences of termination or modification of certain 

agreements. 

B. Powers of Central Government 

408. Powers of Government to prevent oppression or mismanagement. 
409 Power of Central Government to prevent change in Board 

of directors likely to affect company prejudicially. 

CHAPTER VII 

Constitution and Powers of Advisory Commission 

410. Appointment of Advisory Commission. 

411. Duties of Advisory Commission. 

412. Forms and procedure in cases referred to Advisory Commission. 

413. Powers of Advisory Commission. 

414. Penalties. 

415. Immunity for action taken in good faith. 

CHAPTER VIII 
Miscellaneous Provisions 
Contracts where company is undisclosed principal 

416. Contracts by agents of company in which company is undisclosed 

principal. 

Employees ' securities and provident funds 

417. Employees’ securities to be deposited in Scheduled Bank. 

418. Provisions applicable to provident funds of employees. 

419. Right of Employee to see bank’s receipt for moneys or securities 

referred to in section 417 or 418. 

420. Penalty for contravention of sections 417. 418 and 419. 

Receivers and Managers 

421. Filing of accounts of receivers. 

422. Invoices, etc., to refer to receiver where there is one. 

423. Penalty for non-compliance with sections 421 and 422. 

424. Application of sections 4*1 to 423 to receivers and managers 

appointed by Court and managers appointed tn pursuance 
of an instrument. 

I — xxxy f 
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PART vn 
WINDING UP 
CHAPTER I 
Preliminary 
Modes of Winding up 

Sections 

425. Modes of winding up. 

Contributories 

426. Liability as contributories of present and past members. 

427. Obligations of directors, managing agents and managers whose 

liability is unlimited. 

428. Definition of “contributory”. 

429. Nature of liability of contributory. 

430. Contributories in case of death of member. 

431. Contributories in case of insolvency of member. 

432. Contributories in case of winding up of a body corporate which 

is a member. 

CHAPTER II 
Winding up by the Court 

Cases in which company may be wound up by the Court 

433. Circumstances in which company may he wound up by Court. 

434. Company when deemed unable to pay its debts. 

Transfer of Proceedings 

435. Transfer of winding up proceedings to District Court. 

436. Withdrawal and transfer of winding up from one District 

Court to another. 

437. Power of High Court to retain winding up proceedings in 

District Court. 

438. Jurisdiction of High Court under sections 435, 436 and 437 to 

be exercised at any time and at any stage. 

Petition for Winding Up 

' 439. Provisions as to applications for winding up. 

440. Right to present winding up petition where company is being 

wound up voluntarily or subject to Court's supervision. 

Commencement of Winding Up 

441. Commencement of winding up by Court. 

Powers of Court 

442; Power of Court to stay or restrain proceedings against company. 
443. Powers of Court on hearing petition. 
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Consequences of Winding up Order 

Sections 

444. Order for winding up to be communicated to Official 

Liquidator. 

445. Copy of winding up order to be filed with registrar. 

446. Suits stayed on winding up order. 

447. Effect of winding up order. 

Official Liquidators 

448. Appointment of Official Liquidator. 

449. Official Liquidator to be liquidator. 

450. Appointment and powers of provisional liquidator. 

451. General provisions as to liquidators. 

45*. Style, etc., of liquidator. 

453 ' Receiver not to be appointed of assets with liquidator. 

454. Statement of affairs to be made to Official Liquidator. 

455. Report by Official Liquidator. 

456. Custody of company's property. 

457. Powers of liquidator. 

458. Discretion of liquidator. 

459. Provision for legal assistance to liquidator. 

460. Exercise and control of liquidator’s powers. 

461. Books to be kept by liquidator. 

46*. Audit of liquidator’s accounts. 

463. Control of Central Government over liquidators. 

Committee of inspection 

4G4. Appointment and composition of committee of inspection. 
4(15. Constitution and proceedings of committee of inspection. 

General powers of Court in case of winding up by 

Court 

466. Power of Court to stay winding up. 

467. Settlement of list of contributories and application of assets. 

468. Delivery of property to liquidator. 

469. Payment of debts due by contribuiory and extent of set-off. 

470. Power of Court to make calls. 

471. Payment into bank of moneys due to company. 

47a. Moneys and securities paid into bank to be subject to order 
of Court. 

473. Order on contributory to be conclusive evidence. 

474. Power to exclude creditors not proving in time. 

475. Adjustment of rights of contributories. 

476. Power to order costs. 

477. Power to summon persons suspected of having property of 

company, etc. 

478. Power to order public examination of promoters, directors, etc. 

479. Power to arrest absconding contributory. 

480. Saving of existing powers of Court. 

481. Dissolution of company. 
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Enforcement of and appeal from orders 

Sections 

48s. Order made in any Court to be enforced by other Court*. 

483^ Appeals from order*. 

CHAPTER III 
Voluntary winding up 

Resolution for, and commencement of, voluntary 
winding up 

484. Circumstances in which company may be wound up voluntarily. 

485. Publication of resolution to wind up voluntarily. 

486. Commencement of voluntary winding up. 

Consequences of voluntary winding up 

487. Effect of voluntary winding up on status of company. 

Declaration of Solvency 

488. Declaration of solvency in case of proposal to wind up 

voluntarily. 

Provisions applicable to a Members' Voluntary 
Winding up 

489. Provisions applicable to a members’ voluntary winding up. 

490. Power of company to appoint and fix remuneration of 

liquidators. 

491. Board’s powers to cease on appointment of liquidator. 

49s. Power to fill vacancy in office of liquidator. 
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(Received the assent of the President on 1 8th January, 1956) 

An Act to consolidate and amend the law relating tm 
companies and certain other associations* 

Be it enacted by Parliament in the Sixth Year of the, 
Republic of India as follows r 

For Statement of Objects and Reasons, see Gazette of India, Extraordinary dated 
September a, 1953, Part II, Section 2, pages 804 et seq. ; for Notes on Clauses, ibid 
pp> 808 et seq. t for Report of the Joint Committee see ibid, dated and May, 1935 
Part II sec. a, pp. 241 et seq . 

1. History of company law in England In - England .the .formation Of 
joint-stock companies for trading and other purposes dates back several centuries (1). 
The East India Company was formed in itioo in the reign of Queen Elizabeth, but 
up to 1844 companies were incorporated either by Royal Charier or by special* Acts 
of Parliament, for the Companies Act. 1844 for the first time made provision for 
incorporation and registration of companies without the necessity of a Royal Charier 
or special Act of Parliament. The privilege of limited liability was not however 
granted till 1855. * ri l8 5 c a codifying law was passed followed by an amending 
Act in 1857. The law was again codified in i8fi*, This was a comprehensive Act 
and a large number of important decisions in English Courts were passed under this 
Act, Between that year and 1908 several amending Acts were passed. They were 
consolidated by the Companies (Consolidation) Act, 1908 which will be referral to 
in the following pages as the English Act of 1908. A consolidating English Act (19 
& ao Geo, 5, c. 23) was again passed in 1929 which consolidated all the amending 
Acts passed between 1908 and 1928. This Act rime into operation on the 1st of 
November, 1929. 

Recently an Amending Act, viz., English Companies Act, 1947 (10 & 11 Geo. (>, 
Ch> 4.7) was passed in England consisting* of 123 sections and 9 schedules- Of these 
only some 25 sections or parts of sections and parts of 2 schedules were brought into 
force on December s, 2947, and the British Government brought into force the 
remaining provisions of the aforesaid Act after passing another consolidating Act in 
(11 k 12 Geo. 6, c. 38) which came into effect on 1st July, 194ft. 

t* History of company law la India In India following the English Com- 
panics M of 1844 {7 and 8 Viet,, c, no) an Act for ‘‘Registration of Joint-Stock 
Companies” was, for the first time, enacted In the year 1850 {*). Every unincor- 
porated company of partners associated under a deed containing a prpvtykm that , 

«t -« , 

h) ed-, p. 1. 
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the shares in the stock or business of the said company were transferable without 
the consent of all the partes, and also every company established for some literary, 
scientific or charitable purpose, which did not carry on any business for the , 
pecuniary benefit of any of the proprietors or shareholders, were entitled tb registra 
lion under this Act The Supreme Courts of Calcutta, Madras and Bombay were 
authorised to order such registration. 

3. Salient features of earliest company legislation : — Although in the last 

mentioned Act the privilege of limited liability was not conferred on the members* 
several important provisions relating to the management of joint-stock companies 
were, for the first time, enacted: e.g., provisions relating to— holding of one or more 
general meetings every year ; holding of extraordinary general meetings upon the 
requisition of seven or more members ; probitition as to purchase by the company 

of its own shares or grant of loan to any person on the security of such shares ; 

prohibition of and restriction to granting loans to the directors and officers of the 
company or their becoming security or guarantee for any loan ; half-yearly audit 
and report by auditors on balance-sheet and profit and loss account. There were 
provisions regarding transfer of shares. Trusts were not recognized. Suits by or 

against a company registered under the Act (5) were allowed to be instituted in 

its registered name. The company was permitted to sue, and be sued by, its share- 
holders, and thus its distinct entity was recognized. Unpaid capital was a debt to 
the company. In the case of insolvent companies there were provisions like the 
winding up proceedings, and the directors might be examined on oath as provided 
in the present Act. Rateable contributions were to be realised from the shareholders 
tor payments of the company’s debts. Liability of past members was indicated ; 
and finally, the company was to be dissolved. Thus the Act of 1850 (3) may be said 
to be the nucleus around which subsequent Companies Acts developed, though 
strictly speaking they were all enacted on the lines of English Companies Acts. 

4. Indian Act* between 1857 and 1913 : — In 1857 an “Act (4) for the in- 

corporation and regulation of Joint-Stock Companies and other Associations either 
with or without limited liability of the members thereof*' was passed ; but under 
this Act the privilege of limited liability was not extended to any company formed 
for the purpose of banking or insurance (5). This disability was removed by Act VII 

Of i860 passed on the lines of the English Act of 1857. Then following the English 

Act of 1862 a comprehensive Act (6) was passed in India in i860 for consolidating 
and amending "the laws relating to the incorporation, regulation and winding up 
of Trading Companies and other Associations. “ This Act was recast in 188a (7) 
embodying the amendments that were made in the company law in England up to 
that time. 

Between the years 1882 and 1913 the following amending Acts were passed in India. 

Act VI of providing for priority of debts in the winding up of a company. 

Act XII of 1891 — making some verbal corrections and introducing the word 
"hundi" after the word *biir in s. 144, cl. (f) of Act VI of 1882. 

Act XII of 1895 — giving power to companies to alter their objects or forms of 
constitution subject to confirmation by the High Court. 

. . Act IV of 1900 — authorizing certain companies to keep branch register of members 
in the United Kingdom. 

Act IV of 1910 — authorizing payment of interest out of capital and re-issue of 
redeemed debentures. 

ft) Act XLIII of 1850. 
ft) Act XIX pf 1857. 

(5) Ibid, s. 1 (proviso). 

(6) Act X of 1866; 

(7) Act VI of *88*. 
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. * 3i " Act VII of 1911 :^-Then following the English Companies (Consolidation) 
Act. igoS the Companies Act VII of 1913 was passed in India in 1913 which was, as 
Were the previous Acts, almost a verbatim reproduction of the English Act (6). Souse 
minor amendments (9) were later on effected to the Indian Act 

6* Act XXII of 1936 : — The most extensive amendments, chiefly on the lines 
of the new provisions introduced in the English Companies Act of 19*9, were made 
by the Indian Companies (Amendment) Act, 1936 which came into operation on 
15th January, 1937. 

7. Subsequent Amendments Thereafter the following further amendments 
were made:— Act XX of 1937 amending s. 93 and repealing sub-s. (1C) of that 
section ; the Government of India (Adaptation of Indian Laws) Order, 1937 amending 
ss. 6, 7, 8, 11, 87C, 109, 23s, 245 and 286, and inserting cl. (17) in s. 2, and the new 
ss. *A, 42 A and 289A ; Act II of 1938 amending ss. 17, 34, 86D, 861 , 87D, 102, 130, 
134, 153A, 237, 277. 277D, 277E, 277F, 277I, 277M, 284, regulations 56, 77. ip6, 109, 
116 of Table A, Form I in the Second Schedule and Form F in the Third Schedule ; 
Act XXXIV of 1939 amending ss. 83, 107 and 207 ; Act XXXII of 1940 amending 
ss. 152 and 208C ; Act XXXVI of 194.0 inserting the new s. 244B ; Act XXVI of 1941 
amending ss. 104 and 282B ; Act XVII of 1942 omitting s. 54 and amending s. 153 ; 
Act XXI of 1942 amending s. 277F ; Act XXX of 1943 amending ss. 132 and 151, 
reg. 107 of Table A and Form F in the Third Schedule ; Act IV of 1944 inserting the 
new s. 277HH, substituting the new s. 277I for s. 277I and amending s. 277L both 
introduced by the amending Act XXII of 1936 ; Act IV of 1945 adding sub-s. (6) to 
s. 282B ; Act VI of 1945 amending ss. 131A and 151 ; Act XIII of 1946 adding proviso 
to sub-s. (2) s. 282B ; and the India (Adaptation of Existing Indian Laws) order 1947 
and the Pakistan (Adaptation of Existing Pakistan Laws) oder, 1947 making amend- 
ments in various sections of the Act. Thereafter verbal alterations were made in a 
large number of sections in (1) India by the Indian Independence (Adaptation of 
Central Acts and Ordinances) Order, 1948 which came into force on 23rd March, 
1948, and by the Adaptation of Laws Order, 1950 which came into force on 26th 
January, 1950 ; and in (2) Pakistan by the Adaptation of Central Acts and Ordinances 
Order, 1949 which came into force on 26th March, 1949. By the Banking Companies 
Act X of 1949 the whole of Chapter XA, which had been introduced by Act XXII 
of 1936, was repealed, its provisions having mostly been incorporated in the former. 
By promulgating an Ordinance, namely, the Indian Companies (Amendment) Ordi- 
nance, 1951, the Central Government took extensive powers to intervene in the affairs 
of a company and extended the powers of the Court by enacting ss. 86J, 87AA, Pro- 
viso to 87B, 87BB, 87CC, 153C, 153D and 289B. This Ordinance was subsequently 
replaced by Act LII of 1951. Lastly by Act LI of 1952, s. 91B was amended by insert- 
ing a new sub-section (4) therein. See Introduction, para 3. 

It may be noted that the contents of the above paras headed “History of Com- 
pany Law in India," "Salient features of the earliest company legislation" and 
“Indian Acts between 1857 and 1913” have been reproduced almost verbatim in the 
Company Law Committee’s Report (vide pages 16 and 17 thereof) hereinafter referred 
to as “C. L. C. Report” or “C. L. C. R." 

8, Present Act:—' The present Act has been based largely on the recommenda- 
tions of the Company Law Committee modified in particular matters which have 
been noted under the relevant sections. The compulsory provisions and allied matters 
in Table A of the previous Act have been incorporated in the sections of the Act, 
and certain unnecessary provisions thereof have been omitted. The sections of the 


( 8 ) In re Mira Ahmed [1924] M.W.N. 582, 83 LC. 94 - 

(9) Acts X & XI of 1914, Act XI of 1915, Acts XLII fc 
Act XXXIII of 1926, Act XIX of 1930 and Act I of 1932. 


XLVn of 1920, 
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the shares in the stock or business of the said company were transferable without 
the consent of all the partners, and also every company established for some literary, 
scientific or charitable purpose, which did not carry on any business for the 
pecuniary benefit of any of the proprietors or shareholders, were entitled to registrar 
tion under this Act. The Supreme Courts of Calcutta, Madras and Bombay were 
authorised to older such registration. 

3» Salient features of earliest company legislation : — Although in the last 
mentioned Act the privilege of limited liability was not conferred on the members, 
several important provisions relating to the management of joint-stock companies 
were, for the first time, enacted: e.g., provisions relating to— holding of one or more 
general meetings every year ; holding of extraordinary general meetings upon the 
requisition of seven or more members ; probitition as to purchase by the company 

of its own shares or grant of loan to any person on the security of such shares : 

prohibition of and restriction to granting loans to the directors arid officers of the 
company or their becoming security or guarantee for any loan ; half-yearly audit 
and report by auditors on balance-sheet and profit and loss account. There were 
provisions regarding transfer of shares. Trusts were not recognized. Suits by or 

against a company registered under the Act (3) were allowed to be instituted in 

its registered name. The company was permitted to sue, and be sued by, its share- 
holders, and thus its distinct entity was recognized. Unpaid capital was a debt to 
the company. In the case of insolvent companies there were provisions like the 

winding up proceedings, and the directors might be examined on oath as provided 
in the present Act. Rateable contributions were to be realised from the shareholders 
tor payments of the company’s debts. Liability of past, members was indicated ; 
and finally, the company was to be dissolved. Thus the Act of 1850 (3) may be said 
to be the nucleus around which subsequent Companies Acts developed, though 

strictly speaking they were all enacted on the lines of English Companies Acts. 

4. Indian Acts between 1857 and 1913 In 1857 an “Act (4) for the in- 
corporation and regulation of Joint-Stock Companies and other Associations either 
with or without limited liability of the members thereof” was passed ; but under 
this Act the privilege of limited liability was not extended to any company formed 
for the purpose of banking or insurance (5). T his disability was lemoved by Ac t VII 

of i860 passed on the lines of the English Act of 1857. Then following the English 

Act of 1862 a comprehensive Act (6) was passed in India in 1866 for consolidating 
and amending “the laws relating to the incorporation, regulation and winding up 
of Trading Companies and other Associations.” This Ad was recast in 1882 (7) 
embodying the amendments that were made in tin- company law in England up to 
that time. 

Between the years 1882 and 1913 the following amending Acts were passed in India. 

Art VI of 1887 — providing for priority of debts in the winding up of a company. 

Act XII of i8pi — making some verbal corrections and introducing the word 
“hundi” after the word ‘bill’ in s. 144, cl. (f) of Act VI of 1882. 

Act XII of 1895 — giving power to companies to alter their objects or forms of 
constitution subject to confirmation by the High Court. 

Act IV of /5>oo-~au thor i / i ng certain companies to keep branch register of members 
in the United Kingdom. 

Act IV of 1910 — authorizing payment of interest out of capital and re-issue of 
redeemed debentures. 

(3) Act XLI 1 I of 1850. 

(4) Act XIX of 1857. 

(5) Ibid, s, 1 (proviso). 

(6) Act X of 1866. 

(7) Act VI of 1882. 
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5. Act VII of 1 9 1 3 : —Then following the English Companies (Consolidation) 
Act, 1908 the Companies Act VII of 1913 was passed in India in 1913 which was, as 
were the previous Acts, almost a verbatim reproduction of the English Act (8), Some 
minor amendments (9) were later on effected to the Indian Act. 

6. Act XXII of 1936 : — The most extensive amendments, chiefly on the lines 
of the new provisions introduced in the English Companies Act of 1929, were made 
by the Indian Companies (Amendment) Act, 1936 which came into operation on 
15th January, 1937. 

7* Subsequent Amendments : — Thereafter the following further amendments 
were made: — Act XX of 1937 amending s. 93 and repealing sub-s. (iC) of that 
section ; the Government of India (Adaptation of Indian Laws) Order, 1937 amending 
ss. 6, 7, 8, 11, 87C, 109, 23 2, 245 and 286, and inserting cl. (17) in s. 2, and the new 
ss. 2A, 42A and 289A ; Act II of 1938 amending ss. 17, 34, 86D, 861, 87D, 102, 130, 
*34* *53 a . *37» 277, 277D, 277E, 277F, 277I, 277M, 284, regulations 56, 77, ip6, 109, 
116 of Table A, Form I in the Second Schedule and Form F in the Third Schedule ; 
Act XXXIV of 1939 amending ss. 83, 107 and 207 ; Act XXXII of 1940 amending 
ss. 152 and 208C ; Act XXXVI of 1940 inserting the new s. 244B ; Act XXVI of 1941 
amending ss. 104 and 282B ; Act XVII of 1942 omitting s. 54 and amending $. 153 ; 
Act XXI of 1942 amending s. 277F ; Act XXX of 1943 amending ss. 132 and 151, 
reg. 107 of Table A and Form F in the Third Schedule ; Act IV of 1944 inserting the 
new s. 277HH, substituting the new s. 277I for s. 277I and amending s. 277L both 
introduced by the amending Act XXII of 1936 ; Act IV of 1945 adding sub-s. (6) to 
s. 282B ; Act VI of 1945 amending ss. 131 A and 151 ; Act XIII of 1946 adding proviso 
to sub s. (2) s. 282B ; and the India (Adaptation of Existing Indian Laws) order 1947 
and the Pakistan (Adaptation of Existing Pakistan Laws) oder, 1947 making amend- 
ments in various sections of the Act. Thereafter verbal alterations were made in a 

large number of sections in (1) India by the Indian Independence (Adaptation of 

Central Acts and Ordinances) Order, 1948 which came into force on 23rd March, 
1948, and by the Adaptation of Laws Order, 1950 which came into force on 26th 
January, 1950 ; and in (2) Pakistan by the Adaptation of Central Acts and Ordinances 
Order, 1949 which came into force on 26th March, 1949. By the Banking Companies 

Act X of 1949 the whole of Chapter XA, which had been introduced by Act XXII 

of 1936, was repealed, its provisions having mostly been incorporated in the former. 
By promulgating an Ordinance, namely, the Indian Companies (Amendment) Ordi- 
nance, 1951, the Central Government took extensive powers to intervene in the affairs 
of a company and extended the powers of the Court by enacting ss. 86J, 87 AA, Pro- 
viso to 87B, 87BB, 87CC, 153C, 153D and 289B. This Ordinance was subsequently 
replaced by Act LII of 1951. Lastly hy Act LI of 1952, s. 91 B was amended by insert- 
ing a new sub-section (4) therein. See Introduction, para 3. 

It may be noted that the contents of the above paras headed “History of Com- 
pany Law in India.** “Salient features of the earliest company legislation’* and 
“Indian Acts between 1857 and 1913*' have been reproduced almost verbatim in the 
Company Law Committee’s Report (vide pages 16 and 17 thereof) hereinafter referred 
to as “C. L. C. Report” or “C. L. C, R.” 


8. Present Act The present Act has been based largely on the recommenda- 
tions of the Company Law Committee modified in particular matters which have 
been noted under the relevant sections. The compulsory provisions and allied matters 
in Table A of the previous Act have been incorporated in the sections of the Act, 
and certain unnecessary provisions thereof have been omitted. The sections of the 


8 


In re Mirza Ahmed [1924] M.W.N. 582, 83 I.C. 94. 

Acts X ft XI of 1914,* Act XI of 1915, Acts XU1 8c XLVII of 1920, 
Act XXXIII of 1926, Act XIX of 1930 and Act I of 1932. 
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Act as altered and the new sections introduced have been re-arranged with ft view 
to follow the sequence in the formation, growth and decay of companies, For further 
light see the Statement of Objects and Reasons printed in Appendix A. 

The Bill for the present Act was introduced in the Lok Sabha on and September, 
1953 an< * Joint Committee of both Houses of Parliament was appointed on 3rd 
May, 1954 in the Lok Sabha and concurred in by the Rajya Sabha on 13th May 
following. The Joint Committee made considerable alterations in the Bill which 
have also been noted under the relevant sections. Its Report was published in the 
Gazette of India Extraordinary dated and May, 1955, Part II, Sec. a, pp. 241 et seq. 

During the passage of the Bill through Parliament the Lok Sabha made consider* 
able addition and alteration in it and the Rajya Sabha made two minor alterations. 
These have been noted under the respective sections. 

9. Preamble ' — The preamble is an excellent aid to the construction of an 
ambiguous Act. It is a key to its construction (10). Where a word or words or a 
sentence in an Act are capable of two meanings, then a meaning consonant with the 
preamble should be preferred, but the preamble cannot be used to cut down the 
scope and plain meaning of the provisions of an Act (11). No doubt a preamble 
can be looked at when the section is ambiguous and it supplies a key to the mind of 
the legislature and indicates what its intention was, but where the language of the 
section is clear, a preamble cannot control its provisions (12). A preamble cannot be 
taken to have cut down the express provisions of a statute (13). 

The rule is that the preamble cannot be made use of to control the enactments 
themselves when they are expressed in clear and unambiguous terms. The Court has 
to look to the actual words creating the right, imposing the obligation or conferring 
the power, as the case may be. If such words are in the enactment, it is to that the 
Court must look ; if in a preamble, to that (14). When a preamble contradicts the 
enacting portion of a statute and that portion is quite clear, the enactment must 
prevail (15). 

It is not open to the Courts to question the right of the legislature to go beyond 
what was stated in the preamble as the reason for the legislation, for the legislature 
may very well have done actually a little more than what it started to do (t6). 

Whilst a statement in the preamble of a statute as to its ultimate objective may 
be useful as throwing light on the nature of the matter legislated upon and must 
undoubtedly be taken into consideration, it cannot be conclusive on a question of 
vires, where the legislature concerned has powers to legislate ori certain specified 
matters only. The Court must still sec, in such cases, whether the subject matter of 
tht impugned legislation is really within those powers (17). 

10. Construction of a consolidating Act A consolidating Act should be 
construed, not with reference to the circumstances existing at the time of the preced 
ing Acts, but in relation to those existing at the time of the consolidating Act. The 

(10) Sham shir Ali v. Ratanjj [1952] Hvd. 58 (F.B.). See also the obscrvi lions of 
Lord Halsbury, L. C. in Comrs. of Income-Tax v. Pemsel [1891] 15 App. Cas. 531 
at p. 542. 

(11) Anwar Ali v. State of West Bengal [1952] (!. 150 (F.B ). See also Poputlal v. 

State of Madras [1953] S. C. 274. 

(12) Mt. Rajpali v. Sufaj [1936] A. 507 (F.B.) at p. 511, [1936] A.1..J. 659; see 
also Arulai v. Antonimuthu [1945] M. 47; Mani Lall v. Trustees Sec. [1918] 45 
Cal. 343 ; Tahcrali v. Chanabasapa [1943] B. 226 ; Darbar Patiala v. Narain Das 
[1944] L. so*. 

(13) Sutton v, Sutton [1882] 22 Oh, D. 511 at p. 520; Debi Das v. Maharaj Rup 
' Chand [1927] A. 593 (596), 49 All. 903, 25 A.L.J. 609. 102 T.C. 792. 

(14) Emp. v . Benoari [1943] F.C. 36 (71). 

(15) Benwari v. Emp. [1943] C. 285 (312). 

(16) Pamidi v. Junus [1956] M. 844 (848), 44 M.L.W. 554. 

(17) Rex. v. Basudeva fi95qj F,C, 67, [1950] M.W.N. 237 (?), 



COMPANIES ACT, 1956 


5 

first step taken should be to interpret the language of the statute, and an appeal to 
earlier decisions can only be justified on some special ground (18). Lord Halsbury 
(Lord Chancellor) observed: “It seems to me that, construing the statute by adding 
to it words which are neither found therein nor for which authority could be found 
in the language of the statute itself, is to sin against one of the most familiar rules of 
construction, and I am wholly unable to adopt the view that where a statute is 
expressly said to codify the law, you are at liberty to go outside the code so created, 
because before the existence of that code another law prevailed* ’ (19). “The question 
is not what may be supposed to have been intended, but what has been said’* (20). 

If a consolidation Act re-enacts with a like context a word or phrase in one of 
the Acts consolidated which has received judicial interpretation, that interpretation 
will generally be applicable to the same word or phrase in the consolidation Act (#1). 

11. Reference to previous legislation : - The positive enactment in a statute 

cannot be qualified or neutralized by indications of intention gathered from previous 
legislations upon the same subject (22). Their Lordships of the Judicial Committee 
observed: “The respondent maintained this singular proposition that in dealing 
with a consolidating statute, each enactment must be traced to its original source and. 
when that is discovered, must be construed according to the state of circumstances 
which existed when it first became law. The proposition has neither law nor reason 
to recommend it. The very object of consolidation is to collect the statutory law 
bearing upon a particular subject and to bring it down to date in order that it may 
form a useful code applicable to the circumstances existing at the time when the 
consolidating Act is passed** (23). In a subsequent case (24) their Lordships indicated 
a modification of this principle in the following words: “It is a sound rule of inter* 
pretation to take the words of a statute as they stand and to interpret them ordinarily 
without any reference to the previous state of the law on the subject or the English 

law upon which it may he founded, but when it is contended that the legislature 

intended by any particular amendment to make substantial changes in the pre- 
existing law, it is impossible to arrive at a conclusion without considering what the 
law was previously to the particular enactment and to see whether the words used in 

the statute can lx* taken to effect the change that is suggested as intended.” In a 

recent case under the Sea Customs Act. 1878 Lord Thankerton who delivered the 
judgment of the Judicial Committee further observed: “If there were any doubt 
as to the proper construction of s. 188 of the 1878 Act, it would undoubtedly be 
legitimate to consider the previous law which it was consolidating and amending” 
(* 5 )- 

Reference 10 the previous state of law is not relevant except where the provision 
is of doubtful import (26). 

12. Reference to proceedings of the Legislature : — In construing the 
meaning of the words used in a section, a reference to the proceedings in the legisla- 
ture, c.g., statement made on introduction of the measure or its discussion, is not 

(18) Bank of England r>. Vagliano [1891] A.C. 107. 
fig) Ibid at p. 120. 

(20) Brophy v. Attorney General of Manitoba [1895] A.C. 202 (P. 0 .) at p. 2ifi. 

(21) Ramchandra v. Bhalu Patnaik [1950] Or. 125 (F.B.). 

(22) Administrator General v. Premlal ft 895] 22 Cal. 788 (P.C.) at p. 797. 

(23) Ibid at p. 798. 

(94) Abdur Rahim v. Abu Mahomed [1928] P.C. 16 (18), r, 5 Cal. 403, 55 LA. 96, 32 
C.W.N. 621, 47 C.L.J. 150. 

(25) Secretary of State v. Mask 8c Co. [194a] P.C. 105 (109), 67 I.A. 222. 44 C.W.N. 

109, [1940] Mad. 595, 188 I.C. 231 : see also Emp. v. Benoari [1943I ^.C. ( 7 °) : 

Venkateswara v. Venkatesha [1941] M. 449 (452). 

(26) Moolji Jaitha 8c Co. v. Khandesh S, 8c W. Mills Co. [1950J F.C. 83. 
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permissible ($7), The practice of referring to the proceedings of the legislature has 
been disapproved in the following passage: “Their Lordships observed that the 
learned Judges who constituted the majority in the appellate Court, although they 
do not hase their judgment upon them, refer to the proceedings of the legislature. 
.... Their Lordships think it right to express their dissent from that proposition. 
The same reasons which exclude these considerations when the clauses of an Act of 
the British legislature are tinder construction, are equally cogent in the case of an 
Indian statute” (28). Reference to the report of the Select Committee and proceed- 
ings in the legislature is not permissible in aid of the interpretation of a statutory 
provision (29). 

A speech made in the course of the debate on a Bill could at best be indicative 
of the subjective intent of the speaker, but it could not reflect the inarticulate mental 
process lying behind the majority vote which carried the Bill. Nor is it reasonable to 
assume that the minds of all those legislators were in accord. The Court could only 
sCarch for the objective intent of the legislature primarily in the words used in the 
enactment aided by such historical material as reports of statutory committees, 
preambles etc . (30). 

13 . Reference to reports of Indian Law Commissioners . A reference to 
the reports of the Indian Law Commissioners have, however, been held to be per- 
missible, though reference to proceedings of the legislative Council, reports of the 
Select Committee thereof, draft stages of a Bill and statements of objects and reasons 
are not permissible (31). But see Madho Singh v. Skinner, supra and Assam Rys. &c. 
Co. v. C. I. Ry. [1935] A.C. 445. 

14 . Statement of objects and reasons : — The statement of objects and 
reasons appended to the Bill is not part of an Act, and is not to be referred to by 
the Courts in its interpretation. What the authors of the Bill hoped that the Act 
might achieve is a different matter (32). But it can be referred to for the limited 
purpose of ascertaining the conditions prevailing at the time which actuated the 
sponsor of the Bill to introduce the same and the extent and urgency of the evil 
which he sought to remedy (33). The same observations apply to the report of the 
Select Committee (29). 

15 . Decisions passed under previous Acts : — When a clause in an Act has 
received a judicial interpretation and is re-enacted in the same terms, the legislature 
is deemed to have adopted that interpretation (34). In this view the decisions passed 
under the previous Companies Acts especially under the English Acts of 1862, 1908, 

(*7) Krishna v. Nallaperumal [1919] 47 I.A. 33. 22 Bom. L.R. 508 (P.C.) ; Queen - 
Empress t/. Sri Chum [1895] 22 Cal. 1017 (F.B.) ; Madho Singh u. Skinner 
[1942] L. 243 (252). 

(28) Administrator General v. Premlal (supra) at p. 799. 

(29) Dinanath v. Sati Prasad [1922] 27 C.W.N. 115 ; Sarat Sundari v. Lina Prasad 
[1904] 8 C.W.N, 578 ; Queen-Empress v. Tilak (1897] 22 Bom. 112 (1*7) , Tamijan- 
nessa v. Purna Chandra [1927] C. 821, 47 C.L.J. 06, 103 I.C. 853 : sec also 
Debendra v, Jogcndra [1936] C. 593 ; Hiralal v. Parasramsao [1942] N. 5 ; In re 
“New Sind” [1942] S. 65 (69) ; Mahalakshmi v. Shamrangini [1941] C. 673 ; Hari 
v. Jamal [1942] P. 304. 

(30) Gopalan v. State of Madras [1950] S.C. 27-— per Patanjali Sastri J. ; Aswini Kumar 
v . Arabinda [1952] S.C. 369. * 

{31) Woodroffe’s Civil Procedure Code, 2nd ed M p. 7. 

(32) Parsram v. Tarachand [1936] S. 209 (210) ; see also Punyendra v, Jogendra [1936] 
64 C.L.J. six (265) ; and Midnapur Zemindary Co. v. Kumar Chandra [1943J C. 
344 ; Aswini Kumar v. Arabinda, supra. 

(33) Ranganathan v . Govt, of Madras (1955) S.C. 604, (1955) 8.C.A. 41. (1955) S.C.J. 

575. 

(34) Exparte Campbell [1870] 5 Ch. App. 703: Avery v. Wood [1891] 3 Ch, 115; R, 
v. Abraham (infra). 
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and 1948 are stiU valuable $0 far as the same language has been repeated in the 
present Act (35). The Court, however, is not bound to adopt a construction erro- 
neously placed on the former Acts (36). But the application of a decision may be 
excluded by a change in the language of the new Act (37). The Companies Act 
should be construed fairly and not narrowly ($8). 

16 . Amending Act— Interpretation : —In general it may be said that the 
repeal or amendment of an Act does not affect a right already in existence, unless a 
Contrary intention is made out expressly or* by implication (39). “The application 
of an Act is when the parties begin to move under it” (40). 

When a subsequent Act amends an earlier one in such a way as to incorporate 
itself, or a part of itself, into the earlier Act, then this must thereafter be read and 
construed in such a way that there may be no need to refer to the amending Act 
at all (41). In such a case the subsequent repeal of the amending Act does not affect 
the amendments made by it (4a). 

17 * Retrospective operation “ Unless there be something”, said Lord 
Cr an worth, “in the language, context or objects of an Act of Parliament showing 
contrary intentions, the duty and practice of Courts of Justice is to presume, in 
conformity with the adage of Ix>rk Coke, that the Legislature enacts prospectively and 
not retrospectively” (43). ”No rule of construction is more firmly established than 
this: that a retrospective operation is not to be given to a statute so far as to impair 
an existing right, or obligation otherwise than as regards procedure, unless that 
effect cannot be avoided without doing violence to the language of the enactment. 
If the enactment is expressed in language which is fairly capable of cither interpreta- 
tion, it ought to be construed as prospectively only” (44). It would be most 
dangerous construction to give a retrospective effect to a statute by implication (45). 
A statute is not to be construed to have a greater retrospective operation than its 
language renders necessary (46). “When you are construing an Act which makes 
changes in the law .... you will not construe the words, unless they are clearly to 
that effect, so as to upset vested rights and liabilities which have been complete in 
themselves” (47). 

No doubt, the general principle is that Acts of the legislature are not given 
retrospective effect, unless the language makes it clear that such was the intention , 


(35) See Mersey Docks case [1865] 11 ff.L.G. 443; see also Thames Conservators v. 

Sraccd, Dean & Co. [*897] 2 Q.B. 334 (C.A.) ; R. v. Abraham [1904] K.B. 859. 

(36) Colonial Bank v. Wninney [>885] 30 Ch. D. #61 , 11 App. Cas. 426. 

(37) Thomas v . United Butter Co. [1909) a Cli. 484. 

(38) Government Stock Investment Co. 1 1891] 1 Ch. 649 at p. 655. 

(39) Choudhury Gursaran v. Akhouri [19*7] P. 203 (205), 6 Pat. 296, 104 I.C. 580 ; 
Achanta v. Gunisetti [1937] M. 92, 107 I.C. 649. 

(40) Kcshoram v. Nundolal [1927] P.C. 97 (98), 54 I.A. 152. 54 Cal. 508, 31 C.W.N. 
646, 46 C.L.J. 34 * ■ 

(41J Shamrao u. Perulekar I1952] S.C. 324. 

UaS See s. 6A of the General Clauses Act, 1897. 

(43) Kerr v. Ailsa [1854] 1 Macq. 736 (737) ; see also Salig Ram v. Emp. [1943] A. 26 

(42) ; Rashid Bibi v. Tufail Md. [1941] L. 291. 

<44) Per Wright J. in re Athlumney [1898] 2 Q.B. at pp. 551-52 ; see also Munjhoori 
w. Akel J1913I 17 C.L.J. 316 ; Budhu v. Hafiz [1913J 18 C.L.J. 274 ; Promotha v. 
Mohini [1920] 47 Cal. 1108, 24' C.W.N. 1011 ; Gopeshwar v. Jiban [1914] 41 Cal. 
1125 ; Javan MaJ. v. Mukta Bibi [1890 j; 14 Bom. 516; Thompson v. Lack f 1846 ] 
3 C.B. 540 (551) ; In re Parish of Pullborough [1894] 1 Q.B. 725 ; Md. Abdus 
Samad v. Kurban [1903] 31 I.A. 30, 29 All. n8, ,8 C.W.N. 201. 

(45) Per Pollock, C. B. in Young v. Hughes [1859] *8 L. J., Ex. 161 (164). 

(46) Lauri v. Renad [1892] 3 Ch. 421 —per Lindley, L. J. ; Munjhoori v. Akel (supra) ; 
Budhu v. Hafiz (supra) ; Secretary of State v. Bank of India, [1938] P.C. 191, [1938] 


Bom. 50a, 42 C.W.N. 957. 

(47) Clements v. D. Davis ic Sons, Ltd. [1927] 


AC. 126, per Lord Dunedin at p. 131. 
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but in applying that principle one must have regard to the general character of die 
Aat in question, and whefc construing an Act introduced for the purpose of applying 
an equitable doctrine to ^certain transactions considered ex hypothec to be lacking 
in equity, one should not assume that the legislature intended that the Act should 
not have retrospective effect, but wished to preserve rights acquired in such tran- 
sactions (48). 

But as regards procedure, no person has a vested right in any course of proce- 
dure (49). The general principle is that alteration in procedure is always retrospect 
live, unless there be some good reason against it (50). “The principle which their 
Lordships must apply in dealing with this matter has been authoritatively enunciated 
by the Board in Colonial Sugar Refining Co. v. Irving (51), where it is in effect laid 
down that, while provisions of a statute dealing merely with matters of procedure 
may properly, unless that construction be textually inadmissible, have retrospective 
effect attributed to them, provisions which touch a right in existence at the passing 
of the statute are not to be applied retrospectively in the absence of express enactment 
or necessary intendment’* (59). N 

Even where a section finds a place in a procedure code, but imposes in essence 
a serious restriction upon the title of a person, retrospective effect will not be given 
to its words (53). 

18 . Pending action : — In general when the law is altered during pendency of 
an action, the rights of the parties are decided according to the law as it existed 
when the action was begun, unless the new statute shows a dear intention to vary 
such rights (54). Whether a particular right is substantive nr nor cannot be judged 
by whether the legislature can curtail it (55). 

19 . Right of appeal : — So far as the right of appeal is concerned, alteration 
of a statute does not either give it or take it away. Where a right of appeal to the 
Privy Council was given by an amending Act, their Lordships of the judicial Com- 
mittee held that the amending Act had no retrospective operation: “Their Lord- 
ships can have no doubt that provisions which, if applied retrospectively, would 
deprive of their existing finality orders, which, when the statute came into force, 
were final, are provisions which touch existing rights” (56). In Colonial Sugar 
Refining Co. v. Irving (57) their Lordships said: “To deprive a suitor in a pending 
action of an appeal to a superior tribunal which belonged to him as of right is a 
very different thing from regulating procedure. In principle their Lordships sec no 
difference between abolishing an appeal altogether and transferring the appeal to 


(48) 

(49) 

(50) 


(5*. 

(53) 

on) 


Rustomji v. Bai Mori [ 1 940] B. 90, [1940] Bom. 50, 41 Bom. L.R. 1310- -per 

Beaumont, C.J. 

Per Mellish, L. J. in Costa Rica v. Erlanger [ 1 87^] 3 Ch. D. O9. 

Per Ix)rd Blackburn in Gardner v. Lucas [1878] 3 App. Cas. 603 ; see also Tula- 
ram v. Teiimal [1949] N. 49 ; Shreckant v. Emp. [1943] B. 169 ; Sham Singh v. 
Vir Blian [1949] L. 109 ; Banwari v. Emp. [1943] P. 18. 

1905] A.C. 369 (P.C.), 99 L.T. 738. 

)elhi Cloth & General Mills v. Income Tax Commissioner [1997! P.C. 949, 54 
I.A. 491, 3a C.W.N, 937. 

Promotha v. Mohini (supra) ; Phoenix Bessemer Co. [1875] 45 L. J., Ch. 11. 
Thistleton v. Frewer [1861] 31 L. J. Ex. 930 ; Young v. Hughes (supra) ; Sheo- 
pujan v. Bishnath [1930] A. 706, 59 All. 886, 198 I.C. 390 ; Shiya janki v. 

Kirtanand [1936] P. 17 ~ ' ** ~ ~ ~ ~ 

38 L.T, 774 ; see also 
Bhusan [1943] C. 573 
Sarma v. Nagendrabala, supra. 

Delhi Cloth & General Mills Co. v. Income Tax Commissioner (supra) [1997] P.C. 
At p. 944. 

" i\ AX. 369 (PX.) at pp. 379-78 
Singh v. Sankar Dayaf [1998] A. 



( 57 )f» 99 & 


37**78 ; see also Sheopujan v. Bisanath (supra) ; 
“ ‘ 487 (F.B.), go All. 905, m I.C. 6. 
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a new tribunal. In cither case there is an interference with existing rights contrary 
to the well-known general principle that statutes are not to be held to act retrospec- 
tively unless "clear intention to that effect is manifested." 

20. General rule of construction : —In determining either the general object 
of the legislature or the meaning of its language in any particular passage, it is 
obvious that the intention which appears to be most in accord with convenience, 
reason, justice and legal principles would, in all cases of doubtful significance, be 
presumed to be the true one (58). Words of doubtful import are to be construed in 
a sense in which they would harmonise with the subject and the object of the enact- 
ment (59). If there is ambiguity as to the meaning of a disabling section, e.g., pro- 
visions for registration of business names, the construction which is in favour of the 
freedom of the individual should be given effect to (60). A meaning cannot be attri- 
buted to a section based on the reading of a repealed section. The section must be 
interpreted as it stands on the relevant date (61). Where an Act does not expressly 
purport to supersede an earlier one, it should be interpreted so as to avoid conflict 
with the latter if possible (6s). "The Court cannot", observed their Lordships of 
the Judicial Committee, "put into the Act words which arc not expressed, and which 
cannot reasonably be implied on any recognized principles of construction. That 
would be a work of legislature, not of construction, and outside the province of the 
Court" (63). 

It is elementary that the primary duty of a Court is to give effect to the inten- 
tion of the legislature as expressed in the words used by it and no outside considera- 
tion can be called in aid to find that intention (64). The primary rule of interpreta- 
tion is fo take the words in their natural, literal or grammatical sense, and if the 
words are plain and admit but one meaning, seldom any difficulty arises. The 
language in such cases has got to he taken as decisive of the intention of the 
legislature and should not he departed from even if it produces in the opinion of 
the Court any hardship or injustice (65). The Court should give such a construction 
to the words as would produce harmony and reconciliation (60). No doubt it is 
the duly of the Court to try to harmonise the various provisions of an Act, but it 
is not its duty to stretch the words used to fill up gaps or omissions in the provi- 
sions of the Act (67). 

A statute is never supposed to use words without a meaning. To reject words 
as insensible is the ultima ratio when absurdity would follow from giving effect to 
the words as they stand (68). When a statute enacts that something shall be 
deemed to have been done which in fact was not done, the Court is entitled and 
bound to ascertain for what purposes and between what persons the statutory 
fiction is to be resorted to, and full effect must be given to the statutory fiction and 
if should be carried to its logical conclusion (69^ 

(58) Maxwell on Statutes, 71I1 cd., p. iGO quoted with approval in Maikoo Lai v . 
Santoo [1936] A. 37 (F.B,), 16a l.C. 954. 

(59) Moolji Jaitha & Co. v. Khandesh S. & W. Mills Co. [1950] F.C. 83. 

(60) David v . D’Silva (1934] P-C« 36 (40), 148 l.C. 607. 

(61) Venkata Stibamma v. Ramayya [193a] P.C. 9a (94), 59 I.A. 112, 55 Mad. 443, 36 
C.W.N. 441. 

(ба) Rangacharya v. Dasacharya [19*3] 37 Bom. 231. 

(63) Kamalaranjan v. Secretary of State [1938J P.C. 281, 43 C.W.N. 113. 

(64) New Piece Goods Bazar Co. v. Comr. ot Income Tax [1950] S.C. 165 ; Moolji 
Jaitha Sc Co. v . Khandesh S. & W. Mills Co. [1950] F.C. 83 ; Shamrao v. Parulckar, 
[10521 S.C. 324. 

(65) Moolji Jaitha Sc Co. v. Khandesh S. Sc W. Mills Co. (supra). 

(бб) Bhuwalka Bros. Ltd. v. Dunichand [1952] C. 740 (S.B.). 

(67) Hira Devi v> District Board [i953l $• C. 362. 

(68) Bhailal v. Addl. Dy. Comr. [195s] Nag. 89 (F.B.). 

(69) State of Bombay v. Pandurang [1953] S. C. 244. 
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It is no doubt true that so far as the words and contents fairly and reasonably 
permit, a Court should avoid a construction which would lead to anomalous and 
patently unreasonable results, but this must not be allowed to give the language a 
meaning which it cannot fairly and reasonably bear. Where the legislature uses 

technical words, it mast not be supposed that it lias used them in any but their 
technical sense (70). The object of the legislature must be gathered from the 

language used and it is not open to the Court to alter or amend that language for 
making it consistent with what the Court thinks might be the object of the legis- 
lature. But when the expression used is capable of both a wide and a limited 
interpretation, the Court can consider what was the object of the legislature and 
what was llic mischief aimed at, and the Court must try to give that construction 
which will be more consistent with the suppression of the mischief (71). A Court 
is not competent to proceed upon the assumption that, ihc legislature has made 
a mistake. Even if there is some defect in the phraseology used, the (k>urt cannot 
aid the defective phraseology or add or amend or by construction make up the 
deficiencies. Even if there is a casus omissus, it is for others than the Courts to 
remedy the defect (7a). 

It is not a sound principle of construction to brush aside words in a statute 

as being inappropriate surplusage, if they can have appropriate application in 

circumstances conceivably within the contemplation of the statute (73). The enact- 
ing part of a statute must, where it is dear, be taken to control the non-obslantc 
clause where both cannot be read Uatinon couslv ; for even apart iroin such clause, 
a later law' abrogates earlier laws clearly inconsistent wiLh it (74). It is one of the 
settled rules of construction that to ascertain the legislative intent all the consistent 
parts of a statute arc to he taken together and each word, plnase or sentence is 
to be considered in the light of the general purple and object of the Act itself (75). 

“The construction of the Act.” said hold Brougham so fat back as 1846, “must 
be taken from the bare words of the Act. We cannot lish out what possibly may 
have been the intention of the Legislature ; we cannot aid the Legislature’s defective 
phrasing of the statute ; we cannot add, and mend, and. by construction, make up 
deficiencies which are left there. If the Legislature did intend that which it has 
not expressed clearly, much more, it the legislature intended something very 
different ; if the Legislature intended something pretty nearly the opposite of what 
is said, it is not for Judges to invent something which they do not meet with in the 
words of the text (aiding (licit construction of the text always, of course, by the 
context) ; it is not for them so to supply a meaning, for, in reality, it would be 
supplying it. The true way in these cases is. to take the words as the Legislature 
have given them and to take the meaning which the words given naturally imply, 
unless where the construction of those words is, either by the preamble or by the 
context of the words in question, controlled or altered ; and, therefore, if any other 
meaning was intended than that which the words purport plainly to import, then 
let another Act supply that meaning and supply the defect in the previous Act” (76). 
“I think”, observed Pollock, C.B., “where the meaning of a statute is clear, wc 
have nothing to do with its policy or impolicy, its justice or injustice, its being 

(70) Mahindar Singh v. King [1950] 57 Cr. L. J. 1483 (P.C.) ; Stare of Madhya 

Bharat v. Hiralalji [1953] M. B. x»G. 

(71) Walchandnagar Industries Lid. v. Ratanchand [1953] B. 285. 

{72) Nalinakshya v. Sham Sunder [1953] S.C. 148. 

( 78 ) Aswini Kumar v. Arabinda [1952] S.C. 3G9. 

(74) Ibid, per Pataniali Sastri, C. J., Bose & Ghularn Hasan, JJ. 

(75) Ibid, per B. K. Mukherjea, J. Sec also the observations of Lord Halsbury in Comrs. 

for Income-tax v . Pemsel [1891J 15 App. Gas. 531 at p. 542 ; Popatlal v . State 

of Madras [1953] S.C. 274. 

(76) Crawford v. Spooner [1846] 4 M.I.A, 179 at p. 187. 
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framed according to our views of right, or the contrary. If the meaning of the 
language used by the legislature be plain and dear, we have nothing to do but to 
obey it and I think to take a different course is to abandon the office of a Judge 
and to assume the province of legislation" (77). 

"The golden rule is", observed Lord Simon, L. C. f "that the words of a statute 
must prima facie be given their ordinary meaning. We must not shrink from an 
interpretation which will reverse the previous law, for the purpose of a large part 
of our statute law is to make lawful that which would not be lawful without the 
statute, or, conversely, to prohibit results which would otherwise follow. Judges 
are not called upon to apply their opinion of sound policy so as to modify the plain 
meaning of statutory words, but where, in construing general words, the meaning 
of which is not entirely plain, there are adequate reasons for doubting whether the 
Legislature could have been intending so wide an interpretation as would disregard 
fundamental principles, then wc may be justified in adopting a narrower construc- 
tion. At the same time, if the choice is between two interpretations, the narrower 
of which would fail to achieve the manifest purpose of the legislation, we should 
avoid a construction which would reduce the legislation to futility and should rather 
accept the bolder construction based on the view that Parliament would legislate 
only for the purpose of bringing about an effective result" (78). 

"One of those presumptions is, that the Legislature does not intend to make 
any substantial alteration in the law beyond what it explicitly declares, either in 
express terms or by clear implication, or, in other words, beyond the immediate 
scope and object of the statute. I11 all general matters outside those limits, the law 
remains undisturbed. It is in the last degree improbable that the Legislature 
would overthrow fundamental principles, infringing rights, or depart from the 
general system of law, without expressing its intention with irresistible clearness, 
and to give any such effect to general words, simply because they have a meaning 
that would lead thereto when used in their widest, their usual or their natural sense, 
would be to give them a meaning other than that which was actually intended. 
General words and phrases, therefore, however wide and comprehensive they may 
be in their literal sense, must usual b be construed as being limited to the objects 

of the Act. The general words of the Act are not to be so construed as to alter 

the previous policy of the law" (79). 

In a penal statute the Courts should inlcrpiet words of ambiguous meaning in 
a broad and liberal sense. If there is honest and substantial compliance with an 
array of puzzling directions, it is enough even if on some hypercritical view of the 
law other ingenious meanings can be devised (80). 

In construing any enactment the verbal construction of a particular section, if 
it be plain and simple, must govern the Court «n arriving at its conclusion. If 
there be any doubt or difficulty in the wording of the particular section an enquiry 
is permissible into the history of the enactment and any supposed dcfccL in the 
former legislation on the subject which it wanted to cure (81). 

It is a settled canon of construction that the interpreter should place himself, 
as far as possible, in the position of those whose words he is interpreting, and the 

(77) Miller v. Solomons [185a] 21 L.J. (Q.B.) 161 at p. 197. 

(78) Nokes v. Doncaster Amalgamated Collieries [1940] A.C. 1014 at p. 102*4 ; see 

also Shri Nath v. Puran Mai [194*] A. 19 ; Satyanarayariamurtlii v. Papavya 
[1914] M. 715 (718) ; Lutfar v. Waliar [1943] C. 59. 

(79) Maxwell on Statutes, 8th ed., p. 73 quoted with approval by Lord Atkin in 
Nokes v . Doncaster Amalgamated Collieries, supra at pp. 1031-1032. 

(80) Seksaria Cotton Mills v. State of Bombay [1953] S.C. 278. 

(81) Jamuna Prosad v. Motilal [1930] C. 63. 54 C.W.N. 182 relying on Queen v, 
Bishop of London [1889] 24 Q.B.D, 213 at pp. 224, 225. 
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meaning of certain words and terms used in an ancient document or a statute can 
be properly explained only by reference to the circumstances existing at the time 
when the statute was enacted or the document was written (8a). 

No words employed by the legislature in any enactment should be treated as 
redundant, but meaning and effect should be given to all the words employed (83). 

The omission to make such cross-references as may be required to reconcile two 
textually inconsistent provisions is a common defect of draftsmanship. In such cases 
the cross-references have to be implied inorder to remove the inconsistency (84), 

“Decisions under other statu tes”, observe their Lordships of the Judicial 
Committee, “have been cited. But it is always dangerous to seek to construe one 
statute by reference to the words of another” (85). But where it is gathered from 
a later Act that the legislature attached a particular meaning to certain words in an 
earlier cognate one, it would be taken to be legislative declaration of its meaning 
there (86). 

If a new enactment is such that certain new rights unknown previously to law 
arc created by the new statute and certain remedies are provided for the infringe- 
ment of such rights, it must logically follow that it was the clear intention of the 
legislature that such remedies should be enforced only in the manner and by 
following the procedure indicated. But the Indian Companies Act must be 
regarded as an Act merely legislating for or regulating certain rights recognized 
under the Common Law of England (87). 

The Legislature is deemed to have used a particular word in an enactment in 
one and the same sense, unless the contrary intention appears from the context (88). 

21. Reference to English decisions : — Company legislation in India has 
followed on the lines of legislation in England, and Courts in India are bound to 
follow the principles laid down in English Courts with regard to the same matter 

(89). In considering the construction of a section in an Indian Act which is pro- 

fessedly based on an English enactment and which it reproduces, almost word for 
word, the language of the English enactment, and which relates to a branch of the 

law which is entirely English law, the Courts of India are in practice, if not in 

theory, bound by the decisions of the English Court of Appeal (90). Where the 
words in an Indian Act arc the same as in an English Act, the English decisions can 
be referred to as a guide in construing the Indian Act (91). 

Where the language of the sections of the English and the Indian Acts is 
iudentical. Indian Courts would very much hesitate to depart from the view 


(82) Auckland Jute Co. v. Tulsi Chandra [1949] Fed. 153, [1949] F.I J. 255. 

[1949] F.C.R. 201. 

(83) Sat Pal v. Abdul Ilayi [1949] E.P. 1. 

(84) Ram Kissen Das v. Satya Charan [1950] P.C. 81. 

(85) Nippon Yuscti Kaisha v. Ramjiban [1938] P.C. 19a. [1938] 2 Cal. 381, 42 C.W.N. 
677, tir, LA. 263. 

(86) Hari Charan v . Ulipur Bank [1942] C. 442, 46 C.W.N. 634. 75 C.I..J. 203, 201 
I.C, 674. 

(87) Mohedccn v. Tinnevelly Mills Co. [1928! M. r> 7 »- [* 9 * 8 ] M.W.N. 442, m I.C. 
225. 

(88) Shri Nath v. Puran Mai [1942I A. 19 (22) 

(89) Narcsli Chandra v. Ramani Kanta [1945] 49 C.W.N. 503. 

(90) Lovelock & Lewes v. Malabar T. 8c S. Mills [1915] 13 M.L.T. 282, 18 I.C. 997. 
See also Piara Singh v. Peshwar Bank [1915] 28 I-C. 53 ; Sm. Bhagwati New 
Bank of India [i%o] E.P. 111 (F.B.) per Harnam Singh, J. See also Suresh 
Chandra v. Bank of Calcutta [1950] 54 C.W.N. 834 (Harris, C.J. and Banerjec. 

(91) &anesh v. Harihar [1904] 31 I. A. 116 (120); Nizam Khan y. Hukum Chapd 

\m i ] L V 6 (?*<>)• 
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expressed by eminent Judges in England who have had great experience o£ company- 
law, unless there is something internal in the section itself which would justify its 
interpretation in a different way (9a). But because a section of an Indian Act is 
copied from an English Act, it should not be interpreted contrary to the statute 
law of India as contained in another Act, c.g., the Provincial Insolvency Act (93). 
Now that the Indian legislature is gradually evolving an independent system of its 
own, even in respect of the company law, as is evidenced by the Companies (Amend- 
ment) Act, 1936, and the present Act, the following caution of their Lordships of 
the Judicial Committee should be borne in mind in interpreting the company law: 
“It has often been pointed out by this Board that where there is a positive enact- 
ment of the Indian legislature, the proper course is to examine the language of that 
statute and to ascertain its proper meaning, uninfluenced by any consideration 
derived from the previous state of the law — or of the English law upon which it 
may have been founded” (94). 

22 . Foreign Decisions Canadian, Australian and American decisions were 
not binding on the Federal Court of India, but such decisions, if relevant, would 
always be listened to in the Federal Court with attention and respect (95). They 
will however be treated with great caution even where the words and expressions 
used arc the same in both cases ; for a word or a phrase may take a colour from its 
context and bear different senses accordingly (96). 


part 1 

PRELIMINARY 

1. Short title, commencement and extent. — (1) This 

Act may be called the Companies Act, 1956. 

(2) It shall come into force on such date as the Central 
Government may, by notification in the Official Gazette, 
appoint. 

(3) It extends to the whole of India except the State of 
Jammu and Kashmir. 

23. Headings: — Headings prefixed to sections are considered as preambles to 
those sections. They constitute an important part of the Act itself and afford a 
better key to the construction of sections which follow them than preambles to the 
Act (97). But the general words in the heading of a group of sections cannot be 
construed as limiting the effect of plain words in a section contained in that 
group (98). 

(92) Alliance Bank of Simla v. Feroz Shall [19361 Pesh. 57. ilio l.C. 908. 

(93) Shiain Lai v. U. P. Oil Mills [1933] A. 789, [1933] A.L.J. 1203 (F.B.). 

(94) Ramanandi v. Kalawati [1928] P.C. 2 (4), 55 I. A. 18, 7 Pat. 221, 32 C.W.N. 

402 ; see also Shamshir Ali v. Ratanji [1952] Hyd. 38 (F.B.). 

(95) Madras Province v. Boddu [1942] F.C. 33. 

(96) Tn re (’. P. 8 c Berar S. M. S. & L. Taxation Act [1939] F.C. 1 ; Roshan Lai i\ 

Emp. [1946] A. 161 (168) ; Tan Bug v . Collector [1946] B. 216. 

(97) Eastern Counties &t\ Ry. Co. v. Marriage [1860] 9 H.L.C. 32 at p. 41 : Pwarka- 
nath v. Tafczur [1917] 44 Cal. 267, per Woodroffe, J. 

(98) Fletcher v. Birkenhead Corporation [1907] 1 K.B. 205. 
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“These various headings/’* observed Baron Channel!, “are not to be treated as 
if they were marginal notes, or were introduced into the Act merely for the purpose 
of classifying the enactments. They constitute an important part of the Act itself. 
They may be read, I think, not only as explaining the sections which immediately 
follow them, as a preamble to a statute may be looked to, to explain the enactments, 
but as affording, as it appears to me, a better key to the constructions of the sections 
which follow them than might, be afforded by a mere preamble” (99). 

“It is now settled law that headings prefixed to the bill passed by the legisla- 
ture have the force of words used in the preamble of an act and may be used as 
‘a key to open the minds of the makers of the Act,* and in this respect are unlike 
marginal headings which have no force for the purpose of interpretation”^). A 
heading to a group of sections cannot, however, be pressed into a constructive 
limitation upon the exercise of powers given by the express words of the Act (a). 

24. Marginal notes Marginal notes are no part of the sections (3). They 
are merely abstracts of the clauses intended to catch the eye and to make the task 
of reference easier and more expeditious (4). Jn Balraj v. Jagat Pal (5) their Lord- 
ships of the Judicial Committee laid down the law in the following words: “It 
is well settled that marginal notes to the sections of an Act of Parliament cannot be 
referred to for the purpose of construing the Act.” The contrary opinion origin- 
ated in a mistake and it has been exploded long ago. There seems to be no reason 
for giving the marginal notes in an Indian statute anv greater authority than the 
marginal notes in an English Act of Parliament (5). 

In a recent Full Bench case in Oudh it lias been held that “the side-note 
although it forms no part of the section is of some assistance, inasmuch as it shows 
the drift of the section” (fi). But the Supreme Court has re-aftirmed the principle 
enunciated, in Note (5). supra and lias held that in an Indian statute as in an Act 
of Parliament of the United Kingdom, the marginal notes cannoL be referred to for 
the purposes of construing the statute, not can the title of a chapter be legitimately 
used to restrict the plain terms of an enactment (7). 

25. Proviso: -The pioper function of a proviso is to except and to deal with 
a case which would otherwise fall within the general language of the* main enact- 
ment, and its effect is confined to that case. Where the: language of the main 

(99) Eastern Counties K-<\ Ry. Co. Marriage |iK(io| 9 ILL.C. 32 at p. 41. 

(1) Dcbi Das v. Maharaj Rup Chaud [1927] A. 593 (596), 49 All. 903, 25 A.L.J. O09, 

102 T.C. 792 ; Baldeo v, Kashi A. 3 1 * (31b). 24 A.L.J. 337, 92 I.C. 993 

( in this case: “It is at least open to question whether the words themselves 

rave any operative effect”] ; Narayanaswami v. Rangaswami [1926] M. 749 (751). 
49 Mad. 716, 95 I.C. 731 ; but see Chuni Lai v. Slieo Charan [1925I A. 787 (789), 

47 All. 756 where Sulaiman & Boys JJ. held that the* headings were to be 

ignored ; no authority however was cited for this. 

(») Abdul r. Municipal Commissioners [1918] 42 Bom. 462 (472). 

(3) Sushil if. Emp. [1943) C. 489 (491); Ratatiji [194 1 1 R- .397 (402); Shi i Nath v. 
Puran Mai (1942] A. 19 (34). 

(j) Sutton v. Sutton [1882] 22 Ch. L). 511 ; Punardeo v. Ramsariip [1898] 25 Cal. 
858: Duklii v. Hafway (1896) 23 Cal. 53. See also Clayclon v. Green [1868] 3 

C.P. 511. 

(5) [1908] 26 All. 393 (406). 31 LA. ,132, 8 C.W.N. 699 followed iti Kesava Ghetty v. 

Secretary of State [1918] 42 Mad, 451*; see also D’Souza v. Reserve Bank [1936] 

B. 510. ' 

(6) Ramchandta v.. Bhalu Patnaik [1950] O. 12 3 fF.B.). See also Iswari Prasad v. 
N. R. Sen f 1952] C. 273 (S.B.V 

(7) Comr. of Income Tax v. Ahmedbhai Umarbhai 8c Co. [1950] S.C. 134— per 

Patanjali Sastri J. See also Suresh Chandra v. Bank of Calcutta [1950] 54 C.W.N. 
832 ; Mothar Mai v. State [1953] A. 524, [1953] A.L.J, 243 ; Nalinakshya v. Shyam 
Sunder [1953] S.C. 148. 
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enactment is clear and unambiguous, a proviso can have no repercussion on the 
interpretation of the main enactment (8). 

The normal rule of construction in the case of a proviso is that it governs what 
goes before it and does not affect what follows after it (9). But “if the language 
of the enacting part of the statute does not contain the provisions which are said 
to occur in it, you cannot derive these provisions by implication from a proviso” (10). 

26* Explanation : — It may lie that an explanation in an Act cannot be 
decisive of the true meaning of its provision which depends on the words used 
therein, but when two interpretations arc sought to be put upon a provision, that 
which fits the explanation is to 1>c adopted, provided it is consistent with the lan- 
guage employed, in preference to the one which attributes to the provision a 
different effect ( exception ) from what it should have according to its description by 
the legislature (11). 

27* Illustration An illustration cannot have the effect of modifying the 

language of the section which alone forms the enactment (u). It should not be 

read as restricting the operation ol the section, especially so when the effect would 
be to curtail a right which the plain words ol the section would conier (13). 

28. Punctuation:- “I heir Lordships think/' observed the Judicial Com- 

mit lee. “that it is an error to rely on punctuation in construing Acts of the 
legislature” (14). “The soundness of this prim i pie”, said Slrachey, C. J., “is well 

illustrated in the present instance by the lact that in the original edition of the 
Indian Divorce Act. there is not a colon at the end of the fourth paragraph of S. 17, 
but a lull stop” (15). Scott, C. ].. in the undei mentioned case (16). distinguished 
the above decision (14) on the ground that an old Regulation of Bengal was under 
the consideration of the judicial C Aim mil Lee in the above Privy Council decision (14) 
and that their Lordships' opinion was not applicable to Acts ot the regular legisla- 
tures since established. Ihe decision of Scott, O. J., however, appeals to be wrong 
us the Privy Council have recently te- iterated their opinion that a Court of law is 
bound to read a section without ihe com mas inserted in the print (17). “To 111 \ 
mind however”, observed Lord Esher. M. R., ‘’it is perfectly clear that in an Act 
of Parliament there are no such things as stops” (18). 

28 A. Sub-*. (2), Commencement : —The Act came into force on 1st April, 
195(1 vide Gazette of India Extraordinary dated 8th March. 195(1 Part II see. 3. 

29 , Extent : -The ptevious Companies Act applied to the whole of British 
India. It did not, of its own forte, apply to a Native State (19). 

(8) M. 8c S. M. Ry. v. Be/.wada Municipality [1944J P.C. 71 See also Lakshmi v. 

Official Assignee [1950] M. 410 (F.B.), 63 M.L.W. 115, I1950J 1 M.L.J. 133. 

(y) Maung Thien [1940] R. 280 ; see also Ram v. Court [1923] 53 Cal. 49a. 

(10) Governor-General v. Municipal Council [1949J P.C. 39 (4$), 1938 A.L.J. 4(12, 75 
LA. 2 13, 53 C.W.N. 394, [1949] Mad, 529/51 Bom. L.R. 927. 

(11) Slate of Bombay v. United Motors (India) Ltd. [1953] S.C. 252. 

(12) B. N. Ry. Co. v. Rattanji [1938] P.C. 67 ; Anirudha v. Administrator General 
[1949] P.C. 244, 53 C.W.N. 667, 76 I.A. 104. But see contra Muralidhar v . 
Internation Film Co. [1943] P.C. 34 (38) ; Juiuma Masjid v. Devaiah [1953J M. 
637 (F.B.). 

(13) Anirudha v . Administrator General, supra, on appeal from [1946] C. 396. 

(14) Maharani of Burdwan v. Krishna Kumari [1886] 14 Cal. 365 (372) (P.C.). 

(15) Caston v. Caston [1899] 22 All. 270 (276-77). 

(16) Taylor v. Bleach [1914J 39 Bom. 182 (190) ; see also Secretary of State v. Ruj- 
luckec [1887] 25 Cal. 239 (242) and A (wife) v. B (husband) [1898] 23 Bom. 460. 

(17) Pugh v. Ashutosh [1929] P.C. 69 (71), 8 Pat. 516, 56 I.A. 93, 38 C.W.N. 323. 

(18) Devonshire v. O'Connor [1890] 24 Q.B.D. 468 at p. 478. 

(19) Appa Dada v . Ramkrishna [1930] B. 5, 53 Bom. 052, 31 Bom. L.R. 1187. 
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After the partition of India the Act no longer extended outside India. Sec 
Notes 3* and 33 infra . 

30. * ‘British India 1 ’ : — “British India’* was defined in cl. (7) of s. 3 of the 

General Clauses Act X of 1897, as amended by the Government of India (Adapta- 
tion of Indian Laws) Order, 1937, as follows: “ ‘British India* shall mean, as 

respects the period before the commencement of Part III of the Government of 
India Act, 1935, all territories and places within His Majesty's dominions which 
were for the time being governed by His Majesty through the Governor General of 
India or through any Governor or officer subordinate to the Governor General of 
India, and as respects any period after that date means all territories lor the time 
being comprised within the Governors’ Provinces and the Chief Commissioners’ 
Provinces, except that a reference to British India in an Indian Law passed or made 
before the commencement of Part III of the Government of India Act, 1935, shall 
not include a reference to Berar.” With effect from 15th August, 1947 this defini- 
tion has been amended by inserting after “any period after that date” the following 

words, namely, “and before the date of the establishment of the Dominion of India 
(Federation of Pakistan — in Pakistan)” — See the India ( Adaptation of Indian Laws) 
Order , 1947 and the Pakistan ( Adaptation of Pakistan Laws) Order, 1947. For the 
present definition of f, British India " see N. 34, and cl. (5) of s. 3 of the General 
Clauses Act X of 1897 as amended in India by the Adaptation of Laws Order , 1950. 

31 . India & Pakistan : - As from 15th August, 1947 in place of British India 
two independent Dominions were set up known as India and Pakistan. The 
territories of India are the territories which were included, before 15th August, 1947, 
in British India except the territories allotted to Pakistan, namely, (a) Fast Bengal 
and West Punjab (as demarcated by the Radcliffc award), (b) the Province of Sind 
and the Chief Commissioner’s Province of British Baluchistan, and (c) the North- 
West Frontier Province. The Indian States might accede to either of the Dominions 
— See ss. 1 to 4 of the Indian Independence Act ( 10 & 11 Geo . 6, Ch. 30). In place of 
the definition of “India” in clause 27 of s. 3 of the General Clauses Act, 1897 the 
following new definition was inset Led by the Indian ( Adaptation of Existing Indian 
Laws) Order , 1947: “(27) ‘India’ shall mean — (a) as tespects any pciiod before the 
establishment of the Dominion of India, British India together with all territories 
of any Indian nilet then nuclei the suzerainty of His Majesty, all territories under 
the suzerainty of such Indian ruler, and tribal areas ; and (b) as respects any period 
alter the establishment of the Dominion of India, all teiritories for the time being 
included in that Dominion.” (in Pakistan in the above definition of India in cl. (a) 
for “Dominion of India” read “Federation of Pakistan” and in tl. (b) for “Domi- 
nion of India” read “Federation of Pakistan,” and for “that Dominion,” read “the 
Dominion of India” — See the [Pakistan ( Adaptation of Existing Pakistan Laws) 
Order, 1947.] * n India to the above definition of ‘India’ the following was added 
by the Adaptation of Laws Order, 1950, namely : — “(c) as respects any period after 
the commencement of the Constitution, all territories for the lime being comprised 
in the territory of India.” 

32 . Applicability of Companies Act in India and Pakistan : — The Indian 
Companies Act, 1913, as other similar Acts, continued as the law of both the 
Dominion of India and the Dominion of Pakistan even after the 15th of August, 
1947 until other provision was made by the laws of the Legislature of any of the 
aforesaid Dominions or by any other Legislature or other authority having power 
in that behalf. Vide the Indian Independence Act, 1947 (10 & 11 Geo. 6, Ch. 30), 
s. 18, sub-s. (3) which ran as follows: “(3) Save as otherwise expressly provided in 
this Act, the law of British India and of the several parts thereof existing imme- 
diately before the appointed day (15th August, 1947) [see sub-s, (a) of s, 1 of Indian 
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Independence Act, 1947] shall so far as applicable and with the necessary adapta- 
tions, continue as the law of each of the new Dominions and the several parts 
thereof until other provision is made by laws of the Legislature of the Dominion in 
question or by any other Legislature or other authority having power in that behalf/* 
The effect of s. 5 of the High Courts (Bengal) Order, 1947 and the Pakistan (Adapta- 
tion of Existing Pakistan Laws) Order, 1947 is “that whereas before the 15th 
August, 1947, there was one Act entitled ‘The Indian Companies Act* which was 
legally operative throughout the continued territories of India as it existed up to 
14th August, 1947, since the 15th August, 1947 for practical purposes the company 
law governing the administration of companies in Pakistan on the one hand and 
in the Union of India on the other, may be taken to be the same as if the law as 
previously contained in the Indian Companies Act had been passed by a central 
legislature in each of those two new countries in the form of two separate Acts 
entitled as to the one ‘The Pakistan Companies Act’ and entitled as to the other 
‘The Companies Act of the Union of India* ** (20). 

33. India: — The present Act applies to the whole of India except the State 
of Jammu and Kashmir. The word “India” lias been defined in cl. (u8) of s. g of 

the General Clauses Act, 1897 (as amended by the Adaptation of Laws Order, 1950) 

as follows: — “ ‘India* shall mean, — 

(a) as respects any period before the establishment of the Dominion of India, 

British India together with all territories of Indian Riders then under 

the suzerainty of His Majesty, all territories under the suzerainty cf 

such an Indian Ruler, and the tribal areas ; 

(b) as respects any period after the establishment of the Dominion of India 

and before the commencement of the Constitution, all territories for 
the time being included in that Dominion ; and 

(c) as respects any period after the commencement of the Constitution, all 

territories for the time being comprised in the territory of India/' 

The expression “British India" which occurred in s. 1 of the previous Act 
has been defined by the aforesaid Adaptation of Laws Order, 1950 amending the 
General Clauses Act, 1897 as follows: — 

34* “(5) 'British India 9 shall mean, as respects the period before com- 
mencement of Part III of the Government of India Act all the territories and 
places within His Majesty’s dominions which were for the time being governed by 
His Majesty through the Governor General of India or through any Governor or 
officer subordinate to the Governor General of India, and as respects any period 
after that date and before the date of the establishment of the Dominion of India 
means all territories for the time being comprised within the Governors' Provinces 
and the Chief Commissioners* Pro\inces except that a reference to British India in 
an Indian law passed or made before the commencement of Part III of the Govern- 
ment of India Act. 1935, shall not include a reference to Berar/* 

2. Definitions.— In this Act, unless the context other- 

wise requires, — 

(1) “alter” and “alteration” shall include the making of 
additions and omissions ; 

(2) “articles” means the articles of association of a com- 
pany as originally framed or as altered from time to time in 

(so) Girisli Bank Lid. [1948] 5s C.W.N. 88a— per Ormond J. in the Dacca High 

Court, 
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pursuance of any previous companies law or of this Act, in- 
cluding, so far as they apply to the company, the regulations 
contained, as the case may be, in Table B in the Schedule 
annexed to Act No. XIX of 1857 or in Table A in the First 
Schedule annexed to the Indian Companies Act, 1882 (VI of 
1882), or in Table A in the First Schedule annexed to the Indian 
Companies Act, 1913 (VII of 1913), or in Table A in Schedule 
I annexed to this Act ; 

(3) “associate**, in relation to a managing agent, means any 
of the following, and no others : — 

(a) where the manag- 
ing agent is an indivi- 
dual : 

any partner or relative of such 
individual ; any firm in which such 
individual, partner or relative is 
a partner ; any private company of 
which such individual or any such 
partner, relative or firm is the 
managing agent or secretaries and 
treasurers or a director or the 
manager and ; any body corporate 
at any general meeting of which 
not less than one-third of the total 
voting power in regard to any 
matter may be exercised or con- 
trolled by any one or more of the 
following, namely, such individual, 
partner or partners, relative or re- 
latives, firm or firms ; and private 
company or companies ; 

(b) where the manag- 
ing agent is a firm : 

any member of such firm, any 
partner or relative of any such 
member, and any other firm in 
which any such member, 
partner or relative is a partner ; 
any private company of which 
the firm first-mentioned, or any 
such member, partner, relative 
or other firm is the managing 
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agent, or secretaries and treasur- 
ers, or a director, or the 
manager ; and any body corpo- 
rate at any general meeting of 
which not less than one-third 
of the total voting power in 
regard to any matter may be 
exercised or controlled by any 
one or more of the following, 
namely, the firm first-mentioned, 
any such member or members, 
partner or partners, relative or 
relatives, other firm or firms 
and private company or com- 
panies ; 


(c) where the manag- 
ing agent is a body cor- 
porate : 

(i) any subsidiary or holding 
company of such body corporate ; 
the managing agent or secretaries 
and treasurers, or a director, the 
manager or an officer of the body 
corporate or of any subsidiary or 
holding company thereof ; any 
partner or relative of any such 
director or manager ; any firm in 
which such director, manager, 
partner or relative, is a partner ; 
and 

(ii) any other body corporate 
at any general meeting of which 
not less than one-third of the 
total voting power in regard to 
any matter may be exercised or 
controlled by any one or more of 
the following, namely, the body 
corporate and the companies and 
other persons specified in para- 
graph (i) above ; and 


(d) where the manag- 
ing agent is a private 
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company or a body cor- 
porate having not more 
than fifty members : 

in addition to the persons men- 
tioned in sub-clause (c), any 
member of the private company 
or body corporate ; 

Explanation.— If one person is an associate in relation to 
another within the meaning of this clause, the latter shall also 
be deemed to be an associate in relation to the former within 
its meaning ; 

(4) “associate”, in relation to any secretaries and treasurers, 
means any of the following, and no others : — 

(a) where the secre- 
taries and treasurers are 
a firm : 

any member of such firm, any 
partner or relative of any such 
member, and any other firm in 
which any such member, partner 
or relative is a partner ; any pri- 
vate company of which the firm 
first-mentioned, or any such mem- 
ber, partner, relative or other firm 
is the managing agent, or secre- 
taries and treasurers, or a director, 
or the manager ; and any body 
corporate at any general meeting 
of which not less than one-third 
of the total voting power in regard 
to any matter may be exercised or 
controlled by any one or more of 
the following, namely, the firm 
first-mentioned, any such member 
or members, partner or partners, 
relative or relatives ; other firm or 
firms, and private company or 
■ companies ; 

(b) where the secre- 
taries and treasurers are 
a body corporate : 

(i) any subsidiary or holding 
. company of such body corporate ; 



COMPANIES ACT, 1955 


Si 


8 . *1 


the managing agent or secretaries 
and treasurers, or a director, the 
manager or an officer of the body 
corporate or of any subsidiary or 
holding company thereof any 
partner or relative of any such 
director or manager ; any firm in 
which such director or manager, 
partner or relative, is a partner ; and 

(w) any other body corporate at 
any general meeting of which not 
less than one-third of the total 
voting power in regard to any 
matter may be exercised or con- 
trolled by any one or more of the 
following, namely, the body cor- 
porate and the companies and 
other persons specified in para- 
graph (i) above ; and 


(c) where the secre- 
taries and treasurers are 
a private company or a 
body corporate having not 
more than fifty members : 

in addition to the persons men- 
tioned in sub-clause ( b ), any 
member of the private company 
or body corporate ; 

Explication . — If one person is an associate in relation to 
another Within the meaning of this clause, the latter shall also 
, be deemed to be an associate in relation to the former within 
its meaning ; 

( 5 ) “banking company'* has the same meaning as in the 
Banking Companies Act, 1949 (X of 1949) ; 

( 6 ) “Board of directors” or “Board ’, in relation to a com- 
pany, means the Board of directors of the company ; 

( 7 ) “body corporate* or “corporation” includes a company 
incorporated outside India but does not include a corporation 
sole; 

( 8 ) “book and paper” and “book or paper” include 
accounts, deeds, writings, and documents ; 
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(9) “branch office'* means any establishment described as a 
branch by the company, not being an establishment specified 
in an order passed by the Qentral Government in pursuance 
of section 8 ; 

(10) “company” means a company as defined in section 3 ; 

(11) “the Court” means, with respect to any matter relating 
to a company, the Court having jurisdiction under this Act 
with respect to that matter in relation to that company, as 
provided in section 10 ; 

(12) “debenture” includes debenture stock, bonds and any 
other securities of a company, whether constituting a charge on 
the assets of the company or not ; 

(13) “director" includes any person occupying the position 
of director, by whatever name called ; 

(14) “District Court” means the principal Civil Court of 
original jurisdiction in a district, but does not include a High 
Court in the exercise of its ordinary original civil jurisdiction ; 

(15) “document” includes summons, notice, requisition 
order, other legal process, and registers whether issued, sent or 
kept in pursuance of this or any other Act, or otherwise ; 

(16) “existing company” means an existing company as 
defined in section 3 ; 

(17) “financial year” means, in relation to any body corp- 
rate, the period in respect of which any profit and loss account 
of the body corporate laid before it in annual general meeting 
is made up, whether that period is a year or not : 


Provided that, in relation to an insurance company, “finan- 
cial year” shall mean the calendar year referred to in sub-sec- 
tion (1) of section 11 of the Insurance Act, 1938 (IVsOf 1938) ; 

(18) “Government company” means a Government com- 
pany within the meaning of section 617 ; 

(19) “holding company” means a holding company within 
the meaning of section 4 ; 

(20) “India” means the territory of India excluding the 
State of Jammu and Kashmir ; 

(21) “insurance company” means a company which carries 
on the business of insurance either solely or in conjunction 
with any other business or businesses *, 

(22) “issued generally” means in relation to a prospectus, 
issued to persons irrespective of their being existing members 
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or deberitute holders of the body corporate to which the pros* 
pectus relates ; 

(23) “limited company" means a company limited by shares 
or by guarantee ; 

(24) “manager" means an individual (not being the manag- 
ing agent ) who, subject to the superintendence, control and 
direction of the Board of directors, has the management of the 
whole, or substantially the whole, of the affairs of a company, 
and includes a director or any other person occupying the 
position of a manager, by whatever name called, and whether 
under a contract of service or not *, 

(25) “managing agent" means any individual, firm or body 
corporate entitled, subject to the provisions of this Act, to the 
management of the whole, or substantially the whole, of the 
affairs of a company by virtue of an agreement with the com- 
pany, or by virtue of its memorandum or articles of association, 
and includes any individual, firm or body corporate occupying 
the position of a managing agent, by whatever name called ; 

(26) “managing director” means a director who, by virtue 
of an agreement with the company or of a resolution passed by 
the company in general meeting or by its Board of directors or 
by virtue of its memorandum or articles of association, is 
entrusted with any powers of management which would not 
otherwise be exercisable by him, and includes a director 
occupying the position of a managing director, by whatever 
name called ; 

(27) “member", in relation to a company, does not include 
a bearer of a share-warrant of the company issued in pursuance 
of section 114; 

(28) “memorandum" means the memorandum of association 
of a company as originally framed or as altered from time to 
time in pursuance of any previous companies law or of this Act ; 

(29) “modify” and “modification” shall include the making 
of additions and omissions ; 

(30) “officer" includes any director, managing agent, secre- 
taries and treasurers, manager or secretary ; where the manag- 
ing agent or the secretaries and treasurers are a firm, also in- 
cludes any partner in the firm ; and where the managing agent 
or the secretaries and treasurers are a body corporate, also 
includes any director, managing agent, secretaries and treasurers 
or manager of the body corporate ; but, save in sections 477, 
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478, 539, 543, 545, 621, 625 and 633 does not include an 
auditor ; 

(31) “officer who is in default”, in relation to any provision 
referred to in section 5, has the meaning specified in that 
section ; 

(32) “paid-up capital” or “capital paid up” includes capital 
credited as paid up ; 

(33) “prescribed” means, as respects the provisions of this 
Act relating to the winding up of companies except sub-section 
(3) of section 550, prescribed by rules made by the Supreme 
Court in consultation with High Courts, and as respects the 
other provisions of this Act including sub-section (3) of section 
550, prescribed by rules made by the Central Government; 

(34) “previous companies law” means any of the laws 
specified in clause (it) of sub-section (1) of section 3; 

(35) “private company” means a private company as defin- 
ed in section 3 ; 

(36) “prospectus” means any prospectus, notice, circular, 
advertisement or other document inviting offers from the pub- 
lic for the subscription or purchase of any shares in, or deben- 
tures of, a body corporate; 

(37) “public company” means a public company as defined 
in section 3; 

(38) “public holiday” means a public holiday within the 
meaning of the Negotiable Instruments Act, 1881 (XXVI of 
1881): 

Provided that no day declared by the Central Government 
to be a public holiday shall be deemed to be such a holiday, in 
relation to any meeting, unless the declaration was notified 
before the issue of the notice convening such meeting; 

(39) “recognised stock exchange” means, in relation to any 
provision of this Act in which it occurs, a stock exchange, 
whether in or outside India, which is notified by the Central 
Government in the Official Gazette as a recognised stock 
exchange for the purposes of that provision ; 

(40) “Registrar” means a Registrar, an Additional, a Joint, a 
Deputy or an Assistant Registrar having the duty of registering 
companies under this Act ; 

(41) “relative” means, with reference to any person, any 
one who is related to such person in any of the ways specified 
in section 6, and no others ; 
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(42) “Schedule” theans a Schedule annexed to this Act; 

(43) “Scheduled Bank” has the same meaning as in the 
Reserve Bank of India Act, 1934 (II of 1934) ; 

(44) “secretaries and treasurers” means any firm or body 
corporate (not being the managing agent) which, subject to the 
superintendence, control and direction of the Board of direc- 
tors, has the management of the whole, or substantially the 
whole, of the affairs of a company; and includes any firm or 
body corporate occupying the position of secretaries and treas- 
urers, by whatever name called, and whether under a contract 
of service or not ; 

(45) “secretary” means the person, if any, who is appointed 
to perform the duties which may be performed by a secretary 
under this Act; 

(46) “share” means share in the share capital of a company, 
and includes stock except where a distinction between stock 
and shares is expressed or implied; 

(47) “subsidsary company” or “subsidiary” means a subsi- 
diary company within the meaning of section 4; 

(48) “total voting power”, in regard to any matter relating 
to a body corporate, means the total number of votes which 
may be cast in regard to that matter on a poll at a meeting of 
such body, if all the members thereof and all other persons, if 
any, having a right to vote on that matter are present at the 
meeting, and cast their votes; 

(49) “trading corporation” means a trading corporation 
within the meaning of entries 43 and 44 in List I in the Seventh 
Schedule to the Constitution; 

(50) “variation” shall include abrogation; and “vary” shall 
include abrogate. 

35 . Effect of interpretation clause : — Whe;e a term has been defined in a 
statute, it must be given that meaning throughout ihe statute, unless some provision 
makes it clear that for certain purpose the term must be given another meaning (si). 
The word “include" in the interpretation clause is intended to be enumerativc 
and not exhaustive. It has an extending force and does not limit the meaning of 
the term to the substance of the definition. When it is intended to exhaust the 
signification of the word interpreted, the word "means'* is used (#2). 

"In coming to a determination ”, observed their lordships of the Privy Council, 
"as to the meaning of a particular word in a particular Act of Parliament it is per- 
missible to “consider two points, viz., (i) the external evidence derived from 

(ai) Parshouam Official liquidator [1938] A. fii^. [1938) All. 957. Sec also 
National Savings Bank Assn. t Gli. App. 547 ; Anglsea Colliery Co. 

[i 860 ] 1 Clh. App. 555 ; Imperial Oil &c. Co. v . Ramchaml [191b] .1^ 1 C. 980. 
(22) Strauss fc Co. [19.47] B. 15, 38 Bom, l-.R. 1080 
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extraneous circumstances such as previous legislation and decided cases ; (H> internal 

evidence derived from the Act itself As was said by the Lord Chancellor 

in Brophy v. A. G. of Manitoba (25), the question is not what may be supposed to 
have been intended but what has been said" (*4). 

“It is a sound rule of .construction”, said Cleasby, B., "to give the same mean- 
ing to the same words occurring in different parts of an Act of Parliament* * (25). 
“Wc disclaim altogether”, observed Lord Denman, “the assumption of any right to 
assign different meanings to the same words in an Act of Parliament on the ground 
of a supposed general intention” (26). 

35A. (1) "Alter” and "alteration”: — These definitions have been inserted by 
the Joint Committee. 

36. (2) “Articles” : — In this clause after the words “as altered” the words 
“from time to time in pursuance of any previous companies law or of this Act” are 
new, for the articles of a company may be altered by the Court. See s. 404 of the 
present Act. The alteration in the last few words are purely consequential. 

As to the articles of association generally, see ss. 33, 34 and 36 and notes thereto. 
As to the alteration of the articles, see ss. 3* and 38 and notes to those sections. 

37. (3) "Associate” in relation to a managing agent ‘.—This definition is 
new and is largely based on the recommendations of the Company Law Committee 
(para 28). As pointed out by the Committee, if the provisions of the Act regard- 
ing the managing agent are to be effectively enforced, they have to be extended to 
associates of the managing agent. Otherwise they will be easily evaded. 

The definition has been altered by the Joint Committee with the following 
observation: “The scope of the definition has been widened. In particular it has 
been made applicable to relatives of the person concerned or where the person con- 
cerned is a firm, to the relatives of members of the firm. An explanation has been 
added to make it clear that, if A is an associate of B, B is also to be regarded as 
an associate of A.” (Vide J. C. R. para 10). For definition of “relative”, see 
cl. (41) of this section. In this clause extensive amendments have been made by 
the Lok Sabha to rope in the relatives of individuals, partners, directors, managers 
etc., and the expression “one-half” has been replaced by “one third.” 

This definition is not in the English Act of 1948. 

37A (4) "Aaaociate” in relation to any secretaries and treasurers This 
definition has been added by the Joint Committee with the following observation: 
*1 n clauses 378 to 383 newly added by the Committee for the reasons explained in 
paragraph 141 of this rq>ort, the appointment, remuneration and conditions of 
service of 'Secretaries and Treasurers’ have been provided for ; and all provisions 
which apply to the managing agents and those associated with them must be made 
applicable muiatis mutandis to the Secretaries and Treasurers and those associated 
with them also. A separate definition of “associate” in relation to Secretaries and 
Treasurers, closely modelled on that of the definition of associate of managing 
agent has therefore been added in sub-clause (4)” (vide J. C. R., para 10). See 
also notes to s, 378 post . 

In this clause loo amendments have been made by the I*ok Sabha to rope in 
the relatives of individuals, partners, directors, managers etc. For definition of 
“relative”, see cl. (41) of this section, 

(23) [1895] A.C. 202 (216). 

(24) fid wards v . A. G. 01 Canada [1930] P.C. 120 (i2fi). 5 8 300. 

(25) Courtauld t/. Legh [1869] L.R. Ex. 126 (128). 

(26) R. v . Poor Law Commissioners [ 1 R38] 6 A. & E. 56 ( 08 ) : sec also Srepati v. 

Kailash [1936] C. 331 ; Anandj v, Ram Sarup [1936] A. 495 (F.B.), [1930] 

A.L.J. 605. 
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38. ( 5 ) “Banking company’ 1 : — This definition is new. S. 5 (1) (b) of the 
Banking Companies Act X of 1949 provides: '* ‘Banking' means the accepting, for 
the purpose of lending or investment, of deposits of money from the public, repay* 
able on demand or otherwise, and withdrawable by cheque, draft, order or other- 
wice.” Cl, (c) thereof says "‘banking company*' means any company which trans- 
acts the business of banking in any State of India." 

S. 6 of the aforesaid Act provides, “(/) In addition to the business of banking, 
a banking company may engage in any one or more of the following forms of 
business, namely: — 

(a) the borrowing, raising, or taking up of money ; the lending or advancing 
of money either upon or without security ; the drawing, making, accepting, dis- 
counting, buying, selling, collecting and dealing in bills of exchange, hoondees, 
promissory notes, coupons, drafts, bills of lading, railway receipts, warrants, deben- 
tures, certificates, scrips and other instruments, and securities whether transferable 
or negotiable or not ; the granting and issuing of letters of credit, traveller’s cheques 
and circular notes ; the buying, selling and dealing in bullion and specie ; the 
buying and selling of foreign exchange including foreign bank notes ; ' the acquiring, 
holding, issuing on commission, underwriting and dealing in stock, funds, shares, 
debentures, debenture stock, bonds, obligations, securities and investments of all 
kinds ; rhe purchasing and selling of bonds, scrips or other forms of securities on 
behalf of constituents or others, the negotiating of loans and advances the receiv- 
ing of all kinds of bonds, scrips or valuables on deposit or for safe custody or 
otherwise ; the providing of safe deposit vaults ; the collecting and transmitting of 
money and securities ; 

(b) acting as agents for any Government or local authority or any other person 
or persons ; the carrying on of agency business of any description including the 
clearing and forwarding of goods, giving of receipts and discharges and otherwise 
acting as an attorney on behalf of customers, but excluding the business of a 
managing agent of a company ; 

(c) contracting for public and private loans and negotiating and issuing the 
same ; 

(d) the effecting, insuring, guaranteeing, underwriting, participating in manag- 
ing and carrying out of any issue, public or private, of State, municipal or other 
leans or of shares, stock, debentures, or debenture stock of any company, corpora- 
tion or association and the lending of money for the purpose of any such issue ; 

( e ) carrying on and transacting every kind of guarantee and indemnity business ; 

(/) managing, selling and realising any property which may come into the 

possession of the company in satisfaction or pan satisfaction of any of its claims ; 

(g) acquiring and , holding and generally dealing with any property or any right, 
title or interest in any such property which tua) form the security or part of the 
security for any loans or advances or which may be connected with any such security ; 

(h) undertaking and executing trusts ; 

(«) undertaking the administration of estates as executor, trustee or otherwise ; 

ij) establishing and supporting or aiding in the establishment and support of 
associations, institutions, funds, trusts and conveniences calculated to benefit em- 
ployees or ex-mployecs of the company or the dependents or connections of such 
persons ; granting pensions and allowances and making payments towards insurance ; 
subscribing to or guaranteeing moneys for charitable or benevolent objects or for 
any public, general or useful object ; 

(A) the acquisition, construction, maintenance and alteration of any building or 
works necessary or convenient for the purposes of the company ; 

(1) selling, improving, managing, developing, exchanging, leasing, mortgaging, 
disposing of or turning into account or otherwise dealing with all or any pan of the 
property and rights of the company ; 
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(m) acquiring and undertaking the whole or any part of the business -of any 
person or company, when such business is of a nature enumerated or described xn 
this subsection ; 

(n) doing all such other things as are incidental or conducive to the promotion 
or advancement of the business of the company ; 

(a) any other form of business which the Central Government may, by notifica- 
tion in the Official Gazette, specify as a form of business in which it is lawful for a 
banking company to engage. 

(a) No banking company shall engage in any form of business other than those 
referred to in subsection (i). 

“Any company which is engaged in the manufacture of goods or carries on any 
trade and which accepts deposits of money from the public merely for the purpose 
of financing its business as such manufacturer or trader shall not be deemed to tran- 
sact the business of banking"— Explanations to s. 5 of the Banking Companies 
Act, 1949. 

36 A. (6) "Board of directors 0 or “Board” This definition has been 
inserted by the Joint Committee [vide J. C. R., para 10 (4)]. See sub-s. (3) of s. 252, 
post . 

39. (7) "Body corporate or corporation” ' These definitions are new 

and are based on subs. (3) of s. 455 of the English Act of 1948. 

40. Corporation sole : — It is by virtue of the Sovereign’s prerogative exercised 
by a Charter or of an Act of Parliament or of prescription that the artificial per- 
sonage called a corporation, whether sole or aggregate civil ecclesiastical, is created 

(27) . A corporation sole, as distinguished from a corporation aggregate consists of 
one member only. In form it is essentially different from a corporation aggregate 

(28) . Hindu Law recognizes corporation sole especially, as centres of religions endow- 
ments. A Hindu deity as a corporation sole is dintinguished from other corpora- 
tions sole by the fact that it is a juridical person with limited legal capacity (28). 
In England the Crown is a corporation sole and for certain purposes the Post Master 
General, certain Ministers of State and the Treasury Solicitor have been created 
corporations sole (29). Similarly the Public Trustee is a corporation sole (29). 

41. (6) "Book and paper” and "Book or Paper” These definitions are 
new. They are based on s. 455 (1) of the English Act of 1948 —Notes on Clauses. 

43. (9) "Branch office” ' This definition is new. The C. L. C. R. says: 
“We suggest a definition of ‘branch office* which would differ according to the nature 
of the company. In the case of a banking or insurance company, a branch would 
mean an establishment described as a branch by the company. In other cases, a 
branch office would mean an establishment where the same or substantially the same 
activity as that undertaken in the head office is carried on, and would not include 
the producing or manufacturing centres or places where they are situated at places 
other than the registered office of the company. We have thought it fit to give this 
definition because of the tendency noticed in some concerns treating even manufac- 
turing centres as brandies and because of the practical difficulty in determining as 
to what exactly a ‘branch’ mcantf. Gases of manufacturing centres within a radius 
of say, 50 miles of the registered office were cited. It would be a curious process to 
treat these manufacturing centres having the entire activity as branches $0 that parti- 
cularly no check would be exercised and only branch returns would be forthcoming.” 

(27) Wharton’s Law Lexicon, page 262. 

(28) Bagchi's Tagore Law Lecture “Law of Corporation,” page 313. 

(29) Hals. (Hailsn.), Vol. VIII, p. 8, 
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The definition suggested in the C. L. C. Report has been recast to express the inten- 
tion in clear terms.— A fates on Clauses . 

The definition has, however, been further recast by the Joint Committee (vide 
J. C. R„ para 10). 

47 . (10) l# Cottipaoy ,f •* —The expressions “company**, “existing company**, 

* ‘private company'* and “public company" have all been defined in s, 3. See notes 
to that section. 

47 A (11) “The Court* 1 Sec a. 10 post and notes thereto. 

4#. , (12) “Debenture** : — The definition of “debenture** in the previous Act 
has been amplified on the lines of that of s. 455 (1) of the English Act of 1948 on the 
ground that ordinarily a debenture constitutes a charge on the undertaking of the 
company or some parts of its property, but there may be debentures without any such 
charge, and under the law it is not necessary that the debentures should create a 
charge— Fide para 27, C. L. C. Report . 

A debenture means a document which either creates or acknowledges a debt (30). 
It is usually associated with a corporation of some kind. Debentures are usually 
bonds issued by a company for sums of Rs. 10 or Rs. 100 or their multiples and are 
offered to the public by means of a prospectus in the same manner as shares. 

The term “debenture", though usually applies to instruments issued by com- 
panies, is not confined to companies, e.g., clubs have issued debentures and even 
individuals have done so. It is, as a general rule, one of a series, but a single 
debenture is not uncommon. In the case of a company a debenture is usually under 
seal, but there are debentures signed by some of the directors on behalf of the com- 
pany ; and club debentures are commonly under hand only. A debenture generally 
provides for the payment of a specific principal sum at a specified date ; but there 
arc permanent and perpetual debentures also, or debentures payable on a contingency, 
e.g., in the event of a winding up, or of notice by the company of its intention to pay 
off the amount secured. A debenture usually provides for the payment of interest 
at a specified rate, but there are debentures without interest or with interest varying 
with profits, or subject to conditions. A debenture generally contains a charge on the 
undertaking of the company or some part of its property, but there are debentures 
without any charge, and it is not necessary that debentures should create a charge. 
Debentures are constantly secured by trust deed vesting property in trustees upon 
trust, if the company makes default, to sell and pay off the debentures, but vast 
sums have been lent on debentures not so secured. See Palmer’s Company Prece- 
dents, 15th ed. (1938), Part III, pp. a-3. 

As a general rule the term “debenture" is not applied to an instrument unless ti 
purports to be so, but this is not invariably the rule (31). 

Debentures may be for a fixed term of years or repayable on notice, or irredeem- 
able (3a), They can be framed as payable to bearer. The custom to treat deben- 
tures to bearer as negotiable by delivery is recognized to take effect under the law 
merchant (33), and the Court will take judicial notice thereof (34). 

Debentures may be lawfully issued at a discount, where there is a power to 
borrow money (35), but a scheme under which debentures so issued give to the holders 

(30) Levy v. Abercorries State Co. [1887] 37 Ch. D. #60. 

(31) Emp. v. Laxman [1945] 47 Bom. LR, 600. 

(33) Wiley v. Stocks [1909] 26 T.L.R. 41. 

(33) Johnston F. Patent* Co. [1904} a Ch. 334 ; Bechuanaland Exploration Co. v. London 
Trading Bank [1898] a Q.B, Ctrfi. 

(34) Edclstem v. Schuler & €0. [190a] a K.B. 144. 

(35) Campbell's case [1876] 4 Ch. D. 470 ; see also Webb v. Shropshire Rys. Co. [1893] 
3 Ch. 307 ; Anglo-Danubian S. N. Sc Colliery Co. [1873] L.R. ao Eq. 339. 
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an immediate right to exchange them at their nominal value for shares is invalid as 
it is capable of being used as a means of issuing shares at a discount <56). 

Where a company issued income slock certificates to raise money for its under- 
taking, it was held that the certificates fulfilled the primary qualification of a deben- 
ture, namely, they contained an acknowledgement of indebtedness notwithstanding 
that the debt was only payable in future and upon contingency of profits 1 ' being earned 
by the company. As they contained further common features of a debenture, namely, 
a charge on the assets of the company, they were debentures within s. 102 of the 
English Act of 1908 (corresponding to s. 118 of the present Act) (37). , 

<G> “Fixed” and “floating” charges : — If the debenture gives no security 
on the assets of the company, the debenture* holder’s position is no better than that 
of an unsecured creditor (38). But generally mortgage debentures are issued which 
usually contain a charge upon the undertaking of the company and all its property, 
present and future, and may or may not give a charge upon uncalled capital. The 
charge may cither be “fixed” or “floating.” When the charge is “fixed” it affects 
the title to the property and the company can only deal with the property affected 
subject to the charge. But when the charge is a “floating” one, the company may, in 
the ordinary course of business, deal with the property covered by the charge, mort- 
gaging, selling, disposing of it or using it up as the business requires, at any time 
before the charge attaches (39). It remains dormant until the undertaking charged 
ceases to be a going concern, or until the person in whose favour the charge is 
created intervenes (40). In tllingrowth v. Houldsworth (41) Lord Macnaghten said : 
“A specific charge is one that without more fastens on ascertained or definite pro- 
perty capable of being ascertained and defined, whereas a floating charge is ambulatory 
and shifting in its nature, hovering over and, so to speak, floating with the property 
which it is intended to affect until some event occurs or same act is done which 
causes it to settle and fasten on the subject of the charge within its reach and 
grasp.” As pointed out by Buckley L. J., “a floating security is not a future security, 
it is a present security, which presently affects all the assests of the company ex- 
pressed to be included in it. On the other hand, it is not a specific security ; the 
holder cannot affirm that the assets are specifically mortgaged to him. The assets are 
mortgaged in such a way that the mortgagor can deal with them without the con- 
currence of the mortgagee. A floating security is not a specific mortgage of the 
assets plus a license to the mortgagor to dispose of them in the course of his busi- 
ness, but is a floating mortgage applying to every item comprised in the security, 
but not specifically affecting any item until some event occurs or some act on the part 
of the mortgagee is done which causes it to crystalize into a fixed security” (42). 
The terms “floating security” and “floating charge” are synonymous (43). See notes 
to ss. 125, 120 and 123. post. 

SO. Debenture stock Debenture stock is of the same nature as ordinary 
debentures (44) except that instead of each bond securing a definite amount, the 
whole sum secured is treated as a single stock, and certificates are issued declaring 
the holder to be entitled to a definite sum, part of the stock. The debenture stock 
may be repayable on a fixed date or may be irredeemable. 

(36) Moseley- v. Koffyfontein Mines [*904] 2 Ch. 108. 

(37) Lemon v. Austin Friars &c. Trust [1925] Ch. 1. 

(38) Spiral Globe Ltd. [1902] 1 Ch. 396. 

(39) Florence Land Co. [1878] 10 Ch. D. 530 ; Wheatley v. Silkstone &c. Coal Co. 
[1885] *9 Ch. D. 715. 

(40) Government Stock &c. Investment Co. v. Manila Ry. Co. [1897 J A.C. 81. 

(41) [1904] A.C. 355 at p. 358. 

(42) Evans v. Rival Granite Quarries Ltd. [1910] 2 K.B. 979, 999. 

(43) Illingworth v. Houldsworth [1904] A.C. 355. 

(44) Murray v. Herring [1908] W.N. 153, [1908] 2 Ch. 493. 
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(IS) “Director” Director” includes toy person occhpytyg;. 
position of i director (45). So it seems that a secretary or manager occupying 

position of a director is included within the term. 

The true position of directors seems to be that of agents for the company with 
the powers and duties of carrying on the whole of its business, subject to the 
restrictions imposed by the articles of association and the statutory provisions^). 
But the directors are not agents for the shareholders (47), nor are they trustees for 
the creditors of the company (48), nor arc they trustees in whom the property of 

the company is vested in trust for any specific purpose within the meaning of s. 

10, Limitation Act (49). 

As agents of the company they cannot make secret profits. “No man can in this 
Court/* said Lord Cairns, L. C., “acting as an agent, be allowed to put himself 
into a position in which his interest and his duty will be in conflict’* (50). 

For the powers, duties and liabilities of directors sec notes to s. 552. 

(14) “District* Court” : — This is cl. (6) of s. 2 (1) of the previous Act. 

52 . ( 15 ) “Document” : —This definition is new. This is based on the 
definition in s. 455 (1) of the English Act of 1948 — Notes on Clauses. 

The word “requisition” and the words after “and registers” have been inserted 
by the Lok Sabha. 

55. (16) “Existing Company” : — The word “existing” would need be 
read as excluding what might be broadly called non-Pakistan companies, that is, 
as excluding companies otherwise falling within cl. {7) of sub-s. (1) of s. a of the 
old Act, but which had been formed and registered in territories not forming 
part of the territories of Pakistan (51). See s. 3 (1) (ii). 

54. (17) “Financial year” -This definition is new. It is based on 
that in s. 455 (1) of the English Act of 1948. The provision that the financial 
year should not exceed 15 months or in special cases 18 months has been embodied 
more appropriately to a substantive section, vi~., s. a 10 which provides for the lay- 
ing of accounts of the company before the annual general meeting — Notes on 
Clauses. The proviso has been added by the Joint Committee “to make it clear 
that in relation to an insurance company “financial year” means the calendar year” 
{vide para 10 of the J.C.R.). See s. aio (4). 

For definition of “body corporate” see cl. (7) of s. 2. For definition of “in- 
surance company,” see s. 2 (21). 

54 A. (18) “Government Company” : — 1 This definition has been inserted by 
the Joint Commitee [vide J. C. R., para 10 (4)]. 

See s. 617 and notes thereto. 

(19) . “Holding company” : — Sec s. 4 and notes thereto. 

(20) . “India” :~This definition is new. For the definition of “India** in the 
General Clauses Act sec Note 33. under s. 1 ante. 

( 45 ) Coventry 8c Dixon’s case [1880] 14 Ch. D. t»6o. 

(46) Faure Electric Accumulator Co. [1889] 49 Ch. D. 141. See also Ferguson v. 
Wilson [1866] 2 Ch. App. 77 and Gramophone & Typewriter Ltd. v. Stanley 
[1908] 2 K.B. 89 (C.A.). 

(47) Poole, Jackson 8c Whyte’s case [1878] 9 Ch. D. 322. 

(48) Ashbury Ry. v. Riche [1875] L.R. 7. H.L. 653. 

(49) Narasimha u. Official Assignee [1931] M. 58; Kathiawar Trading Co. v. Vira- 
chand [1894] 18 Bom. 119. 

(50) Parker v. MacKenna [1874] 10 Ch. App. 96. 

(51) Bank of Commerce, Ltd. [1949] Dac. 23, 53 C.W.N. (D.R.) 1*6. Pak. C. (1949} 
Dacca— per Ormond J. 


Q j* 
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(21). ^biumee company” -This is cl. (8) of s. * (i) of the previous Act. 

55. (22) “Issued generally” ' This definition is hew. It is based oh s. 

455 (0 the English Act of 1948. It is however made clear that an issue to existing 
members or debenture-holders and others will also fall within the scope of the defi- 
nition — Notes on Clauses , 

55 A. (23) “Limited company” This definition has been inserted by the 
Joint Committee [xtide J. C. R., para io (4)]. 

56. (24) “Manager” : — This definition is substantially the same as in the 
previous Act. The managing agent has however been specifically excluded from the 
term manager. It has also been made dear that a manager must be an individual 
and not a firm or a body corporate — Notes on Clauses. Unless a person is in charge 
of tbe entire or substantially the entire business of a company, lie cannot be deemed 
to be the manager thereof (52). 

“A manager would be,” said Blackburn, J. f “in ordinary talk a person who has 
the management of the whole affairs of the company ; not an agent who is to do 
a particular thing, or a servant who is to obey orders, but a person who is entrusted 
with power to transact the whole affairs of the company” (53). ” ‘Manager’ means 

a de facto manager” (54). S. 84 of the English Larceny Act, 1861 which makes it 
misdemeanor for “any director, manager, or public officer of any body corporate or 
public company” to publish false statements with intent to deceive or defraud, 
applies to a person who, without having been appointed an officer of the company, 
has in fact acted throughout as manager of the affairs of the company (55). 

% An acting manager of a bank is a “principal officer of the corporation” and he 
is entitled to subscribe and verify plaints for the bank within s. 435 (now Or. 29, r. 1), 
C. P. Code (56). If the manager of a company gives false account to avoid payment 
of tolls, the company would be liable (57). A manager was entitled <0 prove in the 
winding up of the company the sum which it had been agreed to be paid by the arti- 
cles of association in case of his removal (58). or dismissal (going into voluntary liqui- 
dation being equivalent to a dismissal) (59). For the principle upon which the amount 
for salary and compensation payable to the manager of a company in respect of his 
engagement which had been suddenly terminated by winding up would be calculated, 
see English J, S. Bank, Yelland*s case [1867] L.R. 4 Eq. 350. 

Communications of a defamatory character touching a servant of a company con- 
tained in letters from the manager to the directors of the company and to another 
of its servants, where ostensibly in the interests of the company, were held to be pri- 
vileged. The onus lay on the plaintiff to prove that the defendant believed them 
to be untrue when he made them or acted maliciously in making them (60). 

57. Distinction between manager and managing agent First, a mana- 
ging agent must, it has been held under the old Act, be entitled as of right to the 
management of the affairs of the company j secondly, a manager must always work 
subject to the control and direction of the directors, whereas the control and direc- 
tion of the directors over the managing agent may be modified by the terms of the 
agreement and thirdly, a managing agent may be a person, a firm or a body corpo- 

(52) Basant v. Emp. [1918] 19 Cr. L.J. 215, 43 I.C. 791. 

(53) Gibson t >. Barton [1875] L.R. to* Q.B. 329 (336). 

(54) Ibid at p. 341 per Lush, J. ; see also King v. Lawson, infra. 

(53) King v. Lawson [1905] 1 K.B. 541. 

(56) Delhi Sc London Bank v. Oldham [1894] 20 I A. 139, 21 Cal. 60 (P.C.). 

(57) Mousell Bros. xk London Sc N. \V. Ry. Co, f 1 9 1 7 l * K.B. 836. 

(38) Exp. Logan [1870] L,R. 9 Eq. 149. 

(39) Imperial Wine Co. [1872] L.R. 14 Eq. 417. 

(fio) lceshman v. Holland [1890] 14 Mad. 51. 
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rate, but a manager can only be an individual' (Si). Normally if a person iscalled 
a managing agent, he would be deemed to be carrying on the business of managing 
agency and would not be a servant of the company (Si).. Sec, the next Note. 

58. (25) 11 Managing agent” : —This definition was for the first time intro- 
duced by the amending Act (XXII) of 1936 on account of importance of the functions 
of managing agents in India. The distinction between “manager” and “managing 
agent under the old Act was first, while the manager must be a person, the managing 
agent might be a person, firm or company ; secondly , the latter was entitled, as of 
right, to the management of the company by virtue of an agreement with the com- 
pany, while the manager was the person who had actually the management of the 
company whether under an agreement or not (a director who actually managed a 
company without an "agreement with the company for that purpose might be a 
manager, not a managing agent) ; and thirdly the extent of the control and direction 
by the directors might be modified by agreement in the case of managing agents, 
but not in the case of managers. By contrast between clauses (9) and (9- A) of the 
old Act a manager could not, it seems, be a firm or company. The General Clauses 
Act, 1897 however says that the word “person” shall include any company, associa- 
tion or body of individuals, whether incorporated or not. For distinction between 
manager and managing agent, sec Note 57. 

The words “except to the extent otherwise provided' for in the agreement” which 
occurred in the definition in the old Act have been omitted in the present definition 
which is based on the definition suggested by the C.L.C . — Notes on Clauses. “The 
distinguishing characteristics of the former (“manager' ) should be that he should lie 
(a) an individual, ( b ) in charge of the whole or substantially the whole of the manage- 4 * 
mein oi a company, (c) whether under formal contract of service or not and (d) 
serving under the administrative control and supervision of the directors. A managing 
agent on the other hand, may be (a) a person, firm or a company, ( h ) in charge of 
the whole or substantially the whole of the management of a company, but (c) 
deriving his or its authority by virtue of an agremenr with the company or by virtue 
of the memorandum or articles of association containing the terms of such agree- 
ment. Unlike a manager, who would be administratively under the control and 
supervision of the directors, the latter’s control over a managing agent would be 
oerrised only in the terms of the agreement or the provisions of the Act ” — Vide 
C. L. R. Rep., para ay. 

In this clause the words “body corporate” in two places have been inserted by 
the Joint Committee, For definition of “body corporate”, see s, a (7). 

59 . Managing agency Contract : ~ A Hindu undivided family was not a 
person as defined in the Companies Act, 1913 as amended in 1936 and there- 
fore it could not enter into a managing agency contract as a legal entity (6a). The 
commission earned under such a contract by a member of a coparccnarv would 
prim a facie be bis individual property, unless it was shown that the rights were 
acquired by utilising any portion of the joint family property (6s). 

Where an agreement entered into by the managing agents is unreasonably and 
excessively onerous and such as should not be entered into in the usual way and 
according to the ordinary course of business, it is ultra vires , and the company is 
entitled to repudiate it (63). 

59 A. Hindu undivided family : — A Hindu undivided family is not a “person” 


(fiiJComr. of Income-Tax v. Vcrshani [1934] A. 58. 

(6a) Murugappa v. Comr. of Income Tax [195a] M. 8a8, 

(63) Ram CftaiKl P, Diamond Jubilee Flour Mills 10 P.R. 1905. 100 P.1..R. 1905. 
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as defined In the Companies Act, and therefore it is incapable of entering into a 
managing agency contract as a legal entity (64). 

60. (26) “Managing director*' : — This definition is new. The C. L. C. Rep. 

says: 4 'One of the principal lacunae in the Act of 191 5 is the absence of any statutory 
provision relating to the terms and conditions of appointment of managing directors 
and managers. This lacuna is all the more noticeable, inasmuch as, while the 
powers and functions of managing directors and managers are in many respects 
similar to those of managing agents, unlike the latter, the conditions of appointment 
of the former have not been brought under control and regulation. We suggest that 
there should be statutory provision for this purpose and recommend the insertion 
of a new section in the Act on this subject (see s. 315 vt seq.) Our main pro- 

posals are as follows : — (1) no firm or body corporate should be appointed as a mana- 
ger ; (ii) no person should be eligible to be appointed as a manager or a managing 
director for more than two companies and any such appointment for the second 
company should be made with the unanimous resolution of the board of directors 
passed at a board meeting ; (iii) the term of appointment for manager or managing 

director should be limited to five years at a time, although an exception should be 

made in the case of technicians and consultants ; (iv) if a managing director or 
manager is to be paid any commission or renumeration in the shape of commission 
on profits, it should be based on net profits as defined in section 87c of the Act 
(see now s. 349 et seq.) ; (v) compensation, if any, admissible to a managing direc- 
tor or manager for loss of office would be payable in the same circumstances as com- 
pensation w r ould be payable to a managing agent** — para 146. C.L.C.R. 

In this clause after the words "passed by the company" the words "in general 
meeting or by its Board of’* have been inserted bv the Joint Committee. 

60 A. 4 ‘The distinction between a manager and a managing director", says 
C. L. C. R., "as we see it, is that whilst the latter derives his power of management 

from an agreement with the company these powers need not necessarily extend to 

the whole or even substantially the whole of the company’s affairs but may be 
and very often are restricted to one particular aspect of such affairs : unlike a mann- 
ing agent the managing director must be an individual director of the company — 
Vide para 27, C.L.C.R. 

61. Managing director's position A managing director is an ordinary 
director entrusted with special powers (65). He is not a clerk or servant so as to be 
entitled to salary in preference to other creditors (66). A director or a managing di- 
rector is in no way a servant of the company : he is the agent of the company for 
carrying on its business (67). But the principles applicable to the issue of an in- 
junction at the instance of a dismissed servant ought also to apply in the case of a 
dismissed agent, e.g., a managing director (67). Persons dealing bona fide with a 
managing director are entitled to assume that he has all the powers which according 
to the constitution of the company a managing director can have (68). Where a 
company undertakes to sell the shares belonging to a shareholder, the position of the 
managing director in negotiating and completing the sale is one of fiduciary cha- 


(64) Murugappha v. Comr. of Income-tax f 1 952] M. 828. 

(65) Newspaper Proprietary Syndicate [1900] V Ch. 349, 350. 

(66) Ibid ; Normandy v. Ind, Coopc 8c Co. [1908] 1 Ch. 84 fc s. 530 and notes ; Dehra 
Dun Mussoorie E. Tramway Co. r». Jagamander [1932] A. 141, [1931] A.I..J. 1038. 
•34 I-G. *44- 

(67) Gulah Singh v. Punjab Zemindara Bank [1942) I.. 47, 13 P.I..R. 619. reversing 
on this point [1940] I.. 24 3. 

(68) Dehra Dun Mussoorie E. Tramway Co. v. Jagamamlar (supra). 



COMPANIES ACT, 1955 


A *} 


35 


racter. Utmost good faith should be observed in such cases (69). if any advantage 
is obtained by the managing director as the fruit of the sale, the benefit must go to 
the owner of the shares (69). For a case of misrepresentation by the managing director 
see the case noted below (70). 

6Z0 Appointment : — Directors cannot appoim a managing director (71) or 
delegate their powers and duties to other persons (7 2) in the absence of provisions in 
the articles empowering them to do so (73). If the articles gave the power of appoint- 
ing a managing director to the board of directors, the company in general meeting 
could not make the appointment even if there was another article empowering them 
to manage only subject to such regulations as the company might prescribe (74). 
Where powers arc delegated under the provisions of the articles, the directors are 
absolved from liability for relying on the delegates (75). Reg. 7s of Table A of the 
old Act did not expressly authorize any delegation of powers, but the authority was 
implied under the regulation (76). Such delegation or appointment was to be made 
at a meeting where proper quorum was present excluding the interested directors (77). 

Where the power was given to the directors to appoint a managing director for 
such period as they thought fit and to revoke the appointment, they could by agree- 
ment appoint a managing director for life, and unless they reserved power in the 
agreement to revoke the appointment, the company could not dismiss the managing 
director, and if it did so lie would be entitled Lo damages (78). Where a managing 
director was appointed by agreement for a certain number of years at a certain salary 
and before the expiration of the period a resolution supported by the managing 
director was passed for voluntary winding up of the company as by reason of its liabi- 
lities it could not continue its business, the managing director was entitled to 
damages for breach of the agreement (79). If a life director was appointed managing 
director without specification of the terms for which he would hold the office, he 
would be liable to be removed by the directors (80). 

When it is admittedly desirable that a managing director should be appointed, 
but the directors are unable, owing to internal friction and faction, to make the 
appointment under the powers conferred by the articles, the company in general 
meeting has power to make the appointment (81). 

63 . Agreement By an agreement between a company and a person, who 
was then a director of the company, the latter was appointed managing director for 
a term of ten years. Art. 91 of the company's articles of association provided that a 
managing director should “subject to the provisions of any contract between him and 
the company be subject to the same provisions as to ... . removal as the other 
directors of the company and if he ceases to hold the office of director he shall ipso 
facto and immediately cease to be a managing director.” Art. 105 gave the company 
the power to remove a director before the expiration of his period of office. It was 


(69) Co-operative Co. v. Bhagwan Das & Co. [1930] A. 815, [1930] A.I..J. 1396, 128 
I.C. 299. 

(70) Bricss v. Roshar [1953] 1 A.F..R. 717 (C.A.). 

(71) Boschoek Proprietary Co. v. I ; ukc [1906] 1 Ch. ij8, 159; Nelson i>. James Nelson 
& Sons [1914] 2 K.B. 770 at p. 779/ 

(72) Howard's case fiHfkil 1 Ch. App. 561. 

(73) Horn v. Henry Fatildcr He Co. [1908] 99 L.T. 524. 

(74) Thomas Logan Ltd. v. Davies [1911] 104 L.T. 914. 

(75) Weir v. Bell [1878] 3 Ex. D. 238 (C.A.). 

(76) See CartnielTs case f 1878J 9 Ch. App. 691, 695. 

(77) Ramaswami v . Madras Times &c. [1915] 38 Mad. 991. 

(78) Nelson v. James Nelson He Sons [1914] * K.B. 770/’ 

(79) Fowler v . 'Commercial Timber Co. [1938] 2 K.B. 1 (C.A,). 

(80) Foster v. Foster [1916] 1 Ch. 532. 

(81) Foster v. Foster (supra) ; see also Barron v. Poller [1914] 1 Ch. 895. 
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field by the House of Lords (Viscount Maugham and I xml Romei dissenting) that it 
was an implied term of the said agreement that the company should not remove the 
managing director from his position as director during the terms of years for which 
he was appointed managing director, that the wrongful removal of him from his 
position as director and managing director was the company’s act none the ^ less 
because it required two acts and not one only for its accomplishment arid thfct in 
respect of the breach of agreement the managing director was entitled to the damages 
( ia,ooo l.) awarded by the trial judge (8*). In a very recent case the House of Lords 
held that cl. (i) of the agreement did not limit the power of the Board under the 

subsequent words of the agreement and that upon the true construction of the agree* 

ment the managing director s duties could be confined to the management of the 

subsidiary companies and that therefore there was no breach of the agreement by the 

resolution of the Board (85). If a person enters into an arrangement which can only 
take effect by the continuance of an existing state of circumstances, there is an obliga- 
tion on his part to do nothing of his own motion to put an end to the state of 
circumstances under which alone the arrangement can be operative (84). The agree- 
ment’ with* the managing director of a company provided: “The managing director 
shall not, at any time, while he shall hold the office or afterward solicit, interfere 
with or endeavour to entice away from the company any person, firm or company 
who at any time during or at the date of the determination of the employment of 
the managing director were customers of or in the habit of dealing with the com- 
pany.” Shortly after determination of the agreement the defendant (managing 
director) opened a business of similar nature. In an action by the company to enforce 
the contract the Court of Appeal (reversing the decision of Farwell J.) held that the 
covenant was not wider than was reasonably necessary for the protection of the 
plaintiff company’s trade, and was therefore enforceable by injunction (85). 

Where in pursuance of the articles of association acted upon by the company a 
member was appointed its managing director and acted for 11 years in that capacity, 
the articles constituted an implied contract between the member and the company. 
In a suit by the managing director, who was removed by the company by a special 
resolution, for a declaration that he is still the managing director, it was found that 
the resolution removing him from office was ultra vires, consequently the managing 
director was held entitled to the declaration and the same could not be refused on 
the ground that the company might subsequently remove him from office by a valid 
resolution (86). 


63 A. Power* : — Where there are no provisions in the articles or in the con- 
tract appointing managing agents that the powers thereby conferred on them should 
be -subject to the control or assent of the directors, the latter have no right to 
interfere otherwise than as representing the company in virtue of their general power 
off management (87). 

Where a general power of attorney from a company in favour of the managing 
director or manager is relied upon, it would be necessary to show from the articles 
or the memorandum of association that the directors can give such a power of 
attorney (88). 

Where the articles provided that “deeds, h undies, cheques, certificates and other 
instruments shall be signed by the managing director, the secretary and the working 


(8a) Southern Foundries (1936) Ltd. v. Shirlaw [1940] A.C. 701. 

(83) Harold Houldsworth 8c Co. (Wakefield) Ltd. v' Caddies [1955] 1 A F..R. 735 (H.L.). 

(84) Southern Foundries (1926) Ltd. v. Shirlaw, supra per Lord Atkin. 

(85) Gilford Motor Go. v Horne [1933] Ch. 935 fC.A.) ; see also Spink (Bournemouth) 
Ltd. v. Spink [1936] i Ch. 544. 

(86) Gulab Singh v. Punjab Zemindar a Bank, [ 1940] L. 343, 190 I.C. 819. 

(87) Nusscrwanji v. Gordon [1883] 6 Bom. 266. 

(88) Abdul v. Mafassal Bank [1926] A. 497, 24 A.L.J. 593. 
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director on behalf of l hie company and shall be valid”, a mortgage purporting to be 
executed by the company but signed not by the managing director but by the other 
two officials mentioned above was invalid notwithstanding the facts that the mortgagee 
might have acted in good faith and the money might have been applied to the 
purposes of the company. The mere fact that the services of the managing director 
were no longer available to the company would not make the execution valid (89). 

64. Duties;— The duties of a managing director are of a higher standard than 
of an ordinary director, and where by any act of the managing director, which is 
inspired by motives of personal gain, the company suffers loss, the managing direct 01 
is liable to make good such loss (90). 

65. Acting in private capacity cannot bind company : — A company is not res- 
ponsbile for acts done by its managing director, when he is acting in his private 
capacity and not in pursuance of any authority given by the company (91). The 
manager or managing director of a mill company has no implied authority to pur- 
chase on behalf of the mill the liability of a stranger and still less that of his own 
manager or managing partner in a private transaction of his own (9a). 

66. Managing director's remuneration : — If the managing director’s commis- 
sion is on “net profits,” or “profits earned by the company,” this means the receipts 
of the year over the current expenses and out-goings of the year, *.*?., the fund which 
but tor such commission might for that year be lawfully applied in payment of 
dividend, and any liability for excess profits duty for that year must be deducted 
in arriving at the “net profits” (93). For meaning of “net profit” see s. 349 post. 

67. Arrears of salary Arrears of salary due to a managing director are 
not debts due to him in his character as a member within the meaning of s. 4*6, sub- 
s' 0)(g)(94)- 

68. Outsiders dealing bona fide with managing director : — Persons dealing 
bona fide with a managing director are entitled to assume that he has all such powers as 
he purports to exercise, if they are powers which according to the constitution of the 
company a managing director can have (95). All persons dealing with a company 
must ascertain the limitations imposed by the articles, but they are not bound to 
draw any direct or obvious inferences from the provisions thereof, nor is there any 
obligation cast upon them to see that such directors are properly appointed, or that 
they have acted exactly in accordance with the manner therein prescribed (95). 

Where a company, formed for the purpose of carrying on business as an invest- 
ment trust, authorised one of its managing directors to borrow moneys from a firm 
and he borrowed large sums from that firm and utilized them for gambling in differ- 
ences on behalf of the company and also embezzled large sums, it was held that in a 
winding up of the company the lending firm was entitled to claim as creditor for the 
amount lent and interest, as the lending, firm had no knowledge that ,the managing 
director of the company was abusing his authority (96). 


(89) Venkataswamy v. Ramamurthy [1934] M. 579, 67 M.L.J. 327. 

(go) Bank of Oudh v. Nawab Ali Khan [19116] O. 153, 9a I.C. 50. 

(91) McGowan & Go. v. Dyer [1873] 8 Q.B. 141. 

(92) Motilal v. Bombay Cotton Manufg. Go. [1915] 19 C.W.N. 621 (P.C.), 21 C.L.J. 
524. 

(93) Patent Castings Syndicate v. Etherington {1919] 2 Ch. 254 ; Vulcan Motor & 

Engineering Co. v . Hampson [1921] 3 K.B. 597. 

(94) Dale 8e Plant Ltd. [1889] 43 Ch. D. 255. 

(95) Ram Baran v. Maitassil Bank [1925] A. 206, 83 I.C. 142 ; see also Biggerstaff v. 
Rowatt's Wharf [1896] * Ch. 93, 102 ; Abdul v. Maffassii Bank (supra). 

(96) V. K, R. S. T. Firm v. Oriental Investment Trust [1944] 2 M.L.J. 77. 
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A bank acting in good faith may credit to the managing director's own overdrawn 
muni sums drawn from the company's accounts by cheques signed by the managing 
director (97), 

The gram of a permanent lease may be within the scope of the apparent 
authority of a managing director (98). Outside] s arc entitled to presume that the 
managing director has acted regularly within the scope of his authority in the manner 
provided in the articles (98). 

A company suing for a declaration that they are the managing agents of another 
company must ask consequential relief of injunction to restrain the other company 
to interfere with the discharge of their duties as managing agents, otherwise no 
declaration will be granted by the Court (99). 

69# Retirement and removal : — If there is no provision in the articles of the 
managing director's exemption from retirement by rotation, he ceases to be the 
managing director on his failure to be re-elected after retirement, even if the direc- 
tors have purported to appoitu him for a fixed period (1). But where it is an 
implied term of the agreement between the company and the managing director that 
the latter should not be removed from the position of director during the term of 
years for which he was appointed, he cannot be removed from the position of 
managing director during that term, even by altering the articles of association (a). 

The power to determine the appointment of a managing director was not a breach 
of contract for the company to dismiss Lhc former without notice, where the com- 
pany by its articles expressly retained such power in its hands (3). The managing 
director had no special right in such a case to receive any particular notice of the 
termination of his employment when the company decided to determine it and did 
so by a resolution in a general meeting (4). 

69 A. ( 27 ) “Member” : — T his negative definition has been inserted by the 
Joint Committee [(Vide J. C. R., para 10)]. For the real definition of “member” 
see s. 41 post. 

70. ( 28 ) “Memorandum” : — The definition has been brought into line witlh 
the definition of "articles” by referring to alterations made under the previous com- 
panies law as well as this Act — Notes on Clauses. 

70A. (29) “Modify” and “modification”: -These definitions have been in- 
serted by the Joint Committee [Vide J.C.R. para 10 (4)]. 

71* (30) ‘‘Officer” 1 lhc definition in the previous Act had been expanded 
so as to cover the case where the managing agent is a firm or a body corporate. 
In such a case a partner in the firm or a director, managing agent or manager of the 
body corporate will be treated as an officer. * * * — Notes on Clauses. 

This clause has been recast by the Joint Committee [see para 10 (4)]. 

72 . ( 31 ) “Officer who it in default” s— ' This definition is new. See s. 5 and 
notes thereto. 

Secretary For the position powers and duties of a secretary see notes s. 193 
post. 

(97) Bank of New South Wales v . Goulburn Valley See. I .id. [1903] A.C. 543. 

(98) Khulna Loan Co. v. Jahir [1914] 24 I.C. 209. 

(99) Boulton Bras. v. New Victoria Mills [1929] A. 87, 25 A.L.J. 1119. 

(1) Bluett v. Stutchbury’s Ltd. [1908] 24 T.L.R. 469. 

(2) Shirlaw v. Southern Foundries Ltd. [1939] 2 K.B. 206, on appeal lo the House of 
Lords, Southern Foundries (1926) Ltd. v. Shirlaw [1940] A.C. 701, 

(3) Read v. Astoria Garage (Streatham) Ltd. [1952] 1 A.E.R. 922. 

(4) Ibid [195*] 2 A.E.R. 292 (C.A.). 
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71. (32) "Paid up capital or “capital paid up” The injertion ot this de- 
finition simplified the drafting of the Bill in various places — Notes on Clouses. 

74 . (33) “Prescribed” The definition in the previous Act has been altered by 
giving rule making powers relating to winding up of companies to the Supreme 
Court in consultation with High Courts, instead of to the High Courts. 

The words "including sub-section (3) of section 550” have been inserted by the 
Joint Committee. 

For definition of "Central Government" see the new dause(8) of a. 3, General 
Clauses Act, 1897 inserted by the Adaptation of Laws Order, 1950. See also note 123 
to $. 10 post . 

75. (34) Previous companies law” The expression occurs in many places 
in the Act, and has been conprchensively defined in s. 3 (1) (ii) of the Act. — Notes 
of Clauses. See that section and notes thereto. 

( 35 ) "Private company* * : —Sec s. 3(1) (iii) and notes thereto. 

76. (36) "Prospectus” This definition is based on that in 5.455(1) of the 
English Act of 1948. The words "but shall not include any trade advertisement 
which shows on the face of it that a formal prospectus has been prepared and filed" 
which had been wrongly introduced by the amending Act XXII of 1936 have been 
omitted— Notes on Clauses. Before that amendment it was held by the Calcutta 
High Court that an advertisement in a newspaper offering shares to the public for 
sale was a prospectus, although the advertisement specially referred to a prospectus 
a copy of which was available on application and a <opy of which had been duly 
filed with the Registrar (5). The word 4 4 prospectus” means that document by which 
capital is offered to the public and upon the basis of which the applicant has actually 
subscribed (G) 

77. Public : — The word public lias not been defined in the Act. It appears 
that the word does not include existing members and debenture-holders (7). "The 
’public’ in the definition", observed Lord Sumner, "is of course a general word. No 
particular numbers are prescribed. Anything from two to infinity may serve: per- 
haps even one. if he is intended to be the first of a series of subscribers but makes 
further proceedings needless by himself subscribing the whole. The point is that 
the offer is such as to be open to any one who brings his money and applies in due 
form whether the prospectus was addressed to him on behalf of the company or not. 
A private communication is not thus open" (8). 

For documents which are deemed to he prospectus, see s. <14 post. 

78. Offer to the public:- What is an offer to the public depends upon the 
circumstances of each particular case. U appears that an offer to the public means 
an offer by the company to any one who chooses to come in and take shares (9). 

An offer of shares limited to the members of an existing company appears to Ik* 
not an offer to the public (to) ; nor does circulation bv directors amongst their own 
friends of a number of dwuTncnls in the form of an ordinary prospectus and headed 
"strictly private and confidential" amount to an offer to the public (11). An offer 

(5) Pramatha v. Kali Kumar [1925] 5 * Gal. 410. 29 C.W.N. 523. 

(6) Roussell v. Burnham [19091 1 Gh. 127. 

(7) Burrows 7;. Matabcle Gold Co. [1901] 2 Ch. 23, 27 : Booth v. Africander Co. 

[1903] 1 Ch. *95; Nash v. Lyndc [1929] A.C. 158. 

(8) Nasi) v. Lynde f 1 929] A.C. 158, 169. 

(9) Sherwell r>. Combined I. M. Syndicate [ 19**71 W.N. no, 23 T.L.R. 482, 483. 

(10) Booth New Afrikander Co. (supra) ; Burrows t'. Matabcle Gold Co. (supra), 
(n) Sherwell v. Combined I.M. Syndicate (supra); hut see South of England Natural 

Gas Co. [1911] t Ch. 573. 
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to the public by the liquidators of a company .is not equivalent to the i&uel Of a 
prospectus by the company (10). 

In the under-noted case (1 a) Lord Justice Scrutton observed as fallows : “In re 
South of England Natural Gas Co. (13), where some 3,000 copies of a prospectus 
marked ‘for private circulation only* were printed and issued to shareholders of gas 
companies in which the promoter was interested, Swinfen Eady J. held that the 
prospectus wk > issued to the public. On the other hand in Sherwell v. * Combined L 
M. Syndicate (9) where some of the directors without the authority of the company 
sent a prospectus marked ‘strictly private and confidential, not for publication* to 
some of their friends, Warrington J. said that no action lay against the company, but 
also said that 'whether or not capital has been offered to the public was a pure ques- 
tion of fact It meant an offer of shares to any one who should chooSc to 

come in.' I agree with this." The House of Lords have held that a prospectus is 
not "issued", if it is shown to one person privately and not as a member of the 
public (8). 

See now sub-ss. (1) to (4) of s. 67 post. 

See notes to s. 55. 

The word debenture* includes debenture stock [sec s. 2(12) ante]. For statement 
in lieu of prospectus see s. 70. 

79 * ( 37 ) “Public company” See s. 3 (1) (iv) and notes thereto. 

79 A. ( 38 ) “Public holiday” :—-This definition has been inserted by the Joint 
Committee [vide J. C. R., para 10 (4)]. 

79B. (39) “Recognised stock exchange”:- This definition has also been 
inserted by the Joint Committee [vide J. C. R. f pan 10(4)]. 

( 40 ) “Registrar” : — This is cl. (15) of s. 2(1) of the previous Act. 

79 C. ( 41 ) “Relative*' .--This definition also has been inserted by the Joint 
Committee. See s. 6. 

79D. (42) “Schedule** and (43) “Scheduled Bank’* : - These definitions are 
new. They have been added as the\ occur in many places in the At t - Notes on 
Clauses. 

79 E. ( 44 ) “Secretaries and treasurers” : — This definition has been inserted by 
the Joint Committee with the following observations: The new definition of 'secre- 
taries and treasurers’ is on the same lines as that of 'manager'. The difference con- 
sists in this, namely, that while only an individual can be a manager, only a firm or 
laxly corporate can be secretaries and treasurers (vide J. C. R., para 10). , , 

79 F. ( 45 ) “Secretary”: — This definition has also been inserted by the Joint 
Committee ( vide J. C. R., para 10). 

80 . ( 46 ) “Share.” Meaning of “share” A share in a company cannot pro- 
perly be likened to a sum of money settled upon, and subject to, executory limitations 
to arise in the future ; it is rather to be regarded as the interest of the shareholder 
in the company measured, for the purpose of liability and dividend, by a sum of 
money, but consisting of a series of miuual covenants entered intu'l>y~a1l the share- 
holders inter sc in accordance with the provisions of the Companies Act and made up 
of various rights and the assignee would be entitled to sue upon it to obtain his 
appropriate share of money (14). 

(i2)Lynde v. Nash [19*8] * K.B. 93. 

Os) [>9'i] ' Ch. 573. 

(1 4) Borland’s Trustee v. Steel Bras. Co. fijjoi] 1 Cli. *70 : but see Parbhtitlas v. 

Ramlal [1866] 3 Bom. H.C.R. 6q O.C. ‘ 
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“A share is a right to a specified amount of the share capital of a company car- 
rying with it certain rights and liabilities while the company is a going concern and 
in its winding-up. The shares or other interest of any member in a company are 
personal estate transferable in the manner provided by the articles and are not of 
the nature of real estate*' (15). 

“A share in a company cannot properly be likened to a sum of money settled 
upon and subject to executory limitations to arise in the future ; it is rather to be 
regarded as the interest of the shareholder in the company, measured, for the pur- 
poses of liability and dividend, by a sum of money” (16). 

The position of shareholders in a company is not analogous to that of partners 
inter $e. Partnership is merely an association of persons for carrying on the business 
of partnership and in law the firm name is a compendious method of describing the 
partners. Such is however not the case of a company which stands as a separate 
juristic entity distinct from the share-holders (17). 

A share in such a company as a manufacturing company carrying on its business 
in a foreign country resembles a chose in action in this respect only that it is assign- 
able, and the assignee would be entitled to sue upon it to obtain his appropriate 
share of the net profits, just as the original holders would be (18). 

(47) "Subsidiary company* 9 or "subsidiary 99 See s. 4 and notes thereto. 

81. (48) "Total voting power 99 : — This definition is new. It has been 
thought desirable to insert it as the expression occurs in many places in the Act — 
Soles on Clauses. T he definition has somewhat been altered by the Joint Committee 
by adding the words “on a poll” before “at a meeting of such body.” 

82. (49) "Trading corporation” This definition was, for the first time, 
inserted by the Government of India (Adaptation of Indian Laws) Order, 1937. 

Entries J3 and 44 in list I (Union List) in the Seventh Schedule to the Consti- 
tution are as follows : 

“43. Incorporation, regulation and winding up of trading corporations, in- 
cluding banking, insurance and financial corporations but not including co-opera- 
tive societies, 

“44. Incorporation, regulation and winding up of corporations whether trad- 
in'. 1 or not, with objects not confined to one State, but not including universities.'* 
The effect of this definition is that a “trading corporation*’ includes not only, 
trading corporations as such but also banking, insurance and financial corporations, 
bill it does not include corporations with the object of carrying on business in one 
State only, or co-operative societies. 


8 2 A. (50) "Variation 99 : — 11ns definition has been inserted by the Joint 


Committee [Vide J. C. R., para 10 (4)]. 

83. Other definitions : — In addition 
following words and expressions have been 

Annual general meeting s. 166 

Company s. 3 (1) (i) 

Company limited by 
guarantee s. 13 (3) (b) 

Company limited by shares s. 13 («)(a) 
Contributory s. 438 

Court having jurisdiction s. 10 


to the definitions contained in s. 3 the 
defined in the body of the Act : — 
Creditors’ voluntary winding- 


up s. 488(5) 

Equity share s. 85 (3) 

Equity share capital s. 85 (3) 

Existing company s. 3 (t) (ii) 

Foreign company s. 591 

Foreign register s. 157 (1) 


(15) Hals. 3rd ed., Vol. 

(16) Borland's Trustee v. 


6, p. 334. 

Steel Brothers [1901] 


1 Ch. 


(17) Bacha F. Guzdar v Comr. of Income-tax' [1955] S.C. 74. 

(18) Singer v. Williams [1931] A.C. 41 at p. 53 (per Lord Atkinson). 


*79— P« 
i.C. 74. 


r Farwell J. 


6 
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to the public by the liquidators of a company is not equivalent* to the i^uc ' Of a 
prospectus by the company (10). 

In the under-noted case (is) Lord Justice Scrutton observed as follows: “In re 
South of England Natural Gas Co . (13), where some 3,000 copies o£ a prospectus 
marked 'for private circulation only’ were printed and issued to shareholders of gas 
companies in which the promoter was interested, Swinfen Eady J. held that the 
prospectus m\i issued to the public. On the other hand in Sherwell,v. Combined /. 
M . Syndicate (9) where some of the directors without the authority of the company 
sent a prospectus marked 'strictly private and confidential, not for publication' to 
some of their friends, Warrington J. said that no action lay against the company, but 
also said that ‘whether or not capital has been offered to the public was a pure ques- 
tion of fact It meant an offer of shares to any one who should ' choofe to 

come in.’ I agree with this.” The House of Lords have held that a prospectus is 
not “issued”, if it is shown to one person privately and not as a member of the 
public (8). . - k 

See now sub-ss. (1) to (4) of s. 67 post . 

See notes to s. 55. 

The word ‘debenture’ includes debenture stock [see s. 2 (12) ante]. For statement 
in lieu of prospectus sec s. 70. 

79 . ( 37 ) "Public company” : —See s. 3 (1) (iv) and notes thereto. 

79 A, ( 38 ) “Public holiday”:—’ This definition has been inserted by the Joint. 
Committee [vide J. C. R., para 10 (4)]. 

79 B. ( 39 ) “Recognised stock exchange’* : — This definition has also been 
inserted by the Joint Committee [vide J. C. R., part 10 (4)]. 

( 40 ) “Registrar” : - This is cl. (15) of s. 2(1) of the previous Act. 

79 C. ( 41 ) “Relative” : — TTiis definition also has been inserted by the Joint 
Committee. See s. 6. 

79 D. ( 42 ) “Schedule” and ( 43 ) “Scheduled Bank” : -These definitions arc 
new. They have been added as they occur in many places in the Act- Notes on 
Clauses. 

79E. (44) “Secretaries and treasurers” This definition has been inserted by 
the Joint Committee with the following observations: The new definition of ‘secre- 
taries and treasurers’ is on the same lines as that of ‘manager*. The difference con- 
sists in this, namely, that while only an individual can he a manager, only a firm or 
body corporate can be secretaries and treasurers (vide J. C. R., para 10). 

79 F. ( 45 ) “Secretary” : —This definition has also been inserted by the Joint 
Committee ( vide J, C. R., para 10). 

80 . ( 46 ) “Share.” Meaning of “share” A share in a company cannot pro- 
perly be likened to a sum of money settled upon, and subject to, executory limitations 
to arise in the future ; it is rather to be regarded as the interest of the shareholder 
in the company measured, for the purpose of liability and dividend, by a sum of 
money, but consisting of a series of mutual covenants entered into by 'all the share- 
holders inter se in accordance with 'the provisions of the Companies Act and made up 
of various rights and the assignee would be entitled to sue upon it to obtain his 
appropriate share of money (14). 

(is)Lynde v. Nash [19*8] a K.B. 93. 

Os) t ch. 573. 

(14) Borland’s Trustee v. Steel Bros. Co. 1 1901] 1 Ch. 279; but see Parblutdaa 

Ramlal f 1 806] 3 Bom. H.G.R. 69 O.C, 
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"A share is a right to a specified amount of the share capital of a company car- 
rying with it certain rights and liabilities while the company is a going concern and 
in its winding-up. The shares or other interest of any member in a company are 
personal estate transferable in the manner provided by the articles and are not of 
the nature of real estate’ ‘ (15). 

“A share in a company cannot properly be likened to a sum of money settled 
upon and subject to executory limitations to arise in the future ; it is rather to be 
regarded as the interest of the shareholder in the company, measured, for the pur- 
poses of liability and dividend, by a sum of money" (16). 

The position of shareholders in a company is not analogous to that of partners 
inter se. Partnership is merely an association of persons for carrying on the business 
of partnership and in law the firm name is a compendious method of describing the 
partners. Such is however not the case of a company which stands as a separate 
juristic entity distinct from the share-holders (17). 

A share in such a company as a manufacturing company carrying on its business 
in a foreign country resembles a chose in action in this respect only that it is assign- 
able, and the assignee would be entitled to sue upon it to obtain his appropriate 
share of the net profits, just as the original holders would be (18). 

( 47 ) “Subsidiary company” or “subsidiary” :—Sec s. 4 and notes thereto. 

81 . ( 48 ) “Total voting power” : — This definition is new. It has been 
thought desirable to insert it as the expression occurs in many places in the Act — 
Notes on Clauses. The definition lias somewhat been altered by the Joint Committee 
by adding the words "on a poll" before "at a meeting of such body." 

82 . ( 49 ) “Trading corporation” This definition was, for the first time, 
inserted by the Government of India (Adaptation of Indian Laws) Order, 1937. 

Entries 43 and 4\ in list I (Union List) in the Seventh Schedule to the Consti- 
tution are as follows : 

"43. Incorporation, regulation and winding up of trading corporations, in- 
cluding banking, insurance and financial corporations but not including co-opera- 
tive societies, 

"44. Incorporation, regulation and winding up of corporations whether trad- 
ing or not, with objects not confined to one Stale, but not including universities." 

The effect of this definition is that a "trading corporation" includes not only, 
trading corporations as such but also banking, insurance and financial corporations, 
but it does not include corporations with the object of carrying on business in one 
State only, 01 co-operative societies. 


82 A. ( 50 ) “Variation” : — This definition has been inserted by the Joint 


Committee [Vide J. C. R., para 10 (4)]. 

83 . Other definitions : — In addition 
following words and expressions have been 

Annual general meeting s. 166 

Company s. 3 (1) (i) 

Company limited by 
guarantee s. 12 (2) (b) 

Company limited by shares s. 12 (2) (a) 
Contributory s. 428 

Court having jurisdiction s. 10 


to the definitions contained in s. 2 the 
defined in the body of the Act : — 
Creditors* voluntary winding- 


up s. 488(5) 

Equity share s. 85 (3) 

Equity share capital s. 85 (2) 

Existing company s. 3 (1) (ii) 

Foreign company s. 591 

Foreign register s. 157 (1) 


(15) Hals. 3rd ed„ Vol. 6, p. 234. 

(lift Borland's Trustee v. Steel Brothers [1901] 1 Ch. 279— per Farwell J. 

(17) Bacha F. Guzdar v. Comr. of Income-tax [1955] S.C. 74. 

(18) Singer v. Williams [1921] A.C. 41 at p. 53 (per Lord Atkinson). 
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Holding company s. 4 

Investment company s. 372(11) 

Member of company s. 41 

Members' voluntary winding- 
up s. 488(5) 

Minimum subscription s. 69 (1), (a) 
Officer who is in default s. 5 

Ordinary resolution s. 189 (1) 

Person in accordance with whose 
directions or instructions 
directors are accustomed to 

act s. 7 

Preference share s. 85 (1), (3) 

Preference share capital s. 85 (1) 

Besides these the following have been 
purposes of particular Parts or Sections of 

Accrued holiday remunera- 
tion s. 530 (8) (b) 

Agent s. 540(6) (b), s. 545(7) 

Arrangement s. 390 (b) 

Assignee s. 54a (a) (d) 

Charge s. ia4 

Company s. 4 (5), s. 20a (a), s. 390 (a) 

Court s. 203 (2) 

Deed of settlement s, 579 (4) 

Dissentient shareholder s. 395 (5) (a) 

Expert s. 59 (2) s. 604(a) 

Government company s. 617 

India 558 (1), Expin. 

Instrument s, 578 (7) 

Interested director s. 287 (1) (b) 

Investment company s. 372(11) 


Private company s. 3 <a) (Hi) 

Public company s. 3 (1) (iv) 

Relative s. 6 

Resolution for voluntary 
winding-up s. 484 (a) 

Share warrant s 1 14 (1), (a) 

Special resolution s. 189 (a) 

Statutory meeting s. 165 (1) 

Statutory report s. 165 (a) 

Subsidiary company s. 4 

Time of opening subscrip- 
tion lists s. 7a (1) (c) 

Total strength 1 . a 87 (1) (a) 

Unlimited company s. 1a (a) (c) 

defined in the body of the Act for the 
the Act : — 

Joint-stock company s. 566 

Officer s. ao3 (6), s. a40 (6) (a), s. 538 (3) 
Office or place of 

profit s. 204 (5), s. 314 (3) 

Pension s. 321 (3) 


profit s. 24 

Pension 

Principal register 

Promoter 

Property 

Registered office (for 
of jurisdiction 10 
companies) 

Registrar of Joint-stock 
companies 

Transferee company 
Transferor company 
1 1 n registered company 


s. 158 (1) 
s. 6s (6) (a) 

*• 394 (4) (a) 
purposes 
wind-up 

s. 10 (8) 

s. 650 

394 (4) <b> 

395 (5) (•>) 
9. 582 


3. Definitions of “company”, “existing company”, 
“private company” and “public company”. — (1) In this Act, 
unless the context otherwise requires, the expressions “com- 
pany”, “existing company”, “private company” and “public 
company” shall, subject to the provisions of sub-section (2), 
have the meanings specified below 

(i) “company” means a company formed and registered 
under this Act or an existing company as defined in 
clause (ii); 

(ii) “existing company” means a company formed and 
registered under any of the previous companies laws speci- 
fied below 

(a) Any Act or Acts relating to companies in force 
before the Indian Companies Act, 1866 (X of 1866) and 
repealed by that Act; 
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(b) The Indian Companies Act, 1866 (X of 1866)} 

(c) The Innian Companies Act, 1882 (VI of 1882); 

(d) The Indian Companies Act, 1913 (VII of 1913); 

(e) The Registration of Transferred Companies 
Ordinance, 1942 (LTV of 1942); and 

(/) Any law corresponding to any of the Acts or 
the Ordinance aforesaid and in force in the merged terri- 
tories or in a Part B State or any part thereof, before 
the extension thereto of the Indian Companies Act, 
1913 (VII of 1913); 

(iii) “private company” means a company which, by its 
articles, — 

(a) restricts the right to transfer its shares, if any; 

(b) limits the number of its members to fifty not 
including — 

(i) persons who are in the employment of the 
company, and 

00 persons who, having been formerly in the 
employment of the company, were members of the 
company while in that employment and have con- 
tinued to be menbers after the employment ceased; 
and 

(c) prohibits any invitation to the public to subs- 
cribe for any shares in, or debentures of, the company : 

Provided that where two or more persons hold one or 
more shares in a company jointly, they shall, for the pur- 
poses of this definition, be treated as a single member; 

( iv ) “public company” means a company which is not 
a private company. 

(2) Unless the context otherwise requires, the following 
companies shall not be included within the scope of any of the 
expressions defined in clauses (i) to (tv) of sub-section (1), and 
such companies shall be deemed, for the purposes of this Act, 
to have been formed and registered outside India : — 

(a) a company the registered office whereof is in Burma, 
Aden or Pakistan and which immediately before the 
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separation of that country from India was a company as 
defined in clause (i) of sub-section (1) ; 

(b) a company the registered office whereof is in the State 
of Jammu and Kashmir and which immediately before the 
26th day of January, 1950, was a company as defined in 
clause (i) aforesaid. , 

This section combines clauses (*), (7), (13) and (13A) of sub-section (1) of s. * 
and s, *A of the previous Act. The Acts enumerated in s. 3 (1) (ii) are previous 
companies laws. Proviso (i) to s. 2A of the former Act has become spent and has 
therefore been omitted — Notes on Clauses, 

Sub-cls. (e) of cl. (ii) of sub-s. (1) has been inserted and sub-cl. (f) thereof has 
been altered by the Joint Committee. 

84 . Sub-t ( 1 ), cl. ( 1 ). “Company” The word “Company’* covers a company 
registered under the old Act VI of 188s. But the fact that the provisions of the Act 
of 1913 were made applicable to such a company could not render that company one 
actually registered under the Act of 1913 (19). 

It has been held in Pakistan that both for the period from 1st April, 1914 to 
15th August, 1947 and the period after the latter date for the application of the 
previous Act, the definition of a company in cl. (2) of sub-s. (1) of s. a of the 
old Act must be restricted to a company registered with Pakistan. Hence a com- 
pany registered in Calcutta was not a company “formed or registered under this Act” 
within the first part of the definition (20). 

Where a bank was registered before the partition of India in Bannu in 
the N. W. F. Province it became a company registered under the old Act in its 
application to Pakistan and the Allahabad High Court had no jurisdiction to enter- 
tain an application under s. 153 of the old Act in respect of the bank, although it had 
a branch at Dehra Dun within its jurisdiction (21). It was an unregistered company as 
defined in s. 270 of the old Act and as such was not a company as defined in cl. (2) 
of sub-s. (1) of section 2 of the old Act (21). 

For the purpose of winding up, an “unregistered company” would be covered by 
the definition of “company” given in clause (i)) (22). 

85 . Distinction between company incorporated by Act and one by Royal 
Charter : — The distinction between a company incorporated by an Act of Parlia- 
ment and one incorporated under a Royal Charter is that the former can do such 

' acts only as are authorised directly or indirectly by the statute creating it ; the 
latter, speaking generally, can do everything that an ordinary individual can do (23). 
Therefore, even though a corporation incorporated by a Royal Charter may have 
exceeded its powers in entering into a contract, though it may entail forfeiture, the 
transaction would nevertheless be valid (24). 


(19) Chota Nagpur Banking Assn. v. Radha Gobinda [1941] Pat. 561, 194 I.C. 649. 

(20) Bank of Commerce, Ltd. [1949] Dac. * 5 . 53 C.W.N. (D.R.) 126. Pak. C. [1949] 
Dacca 60 — per Ormond J. ; Eastern Commercial Bank [1949] 53 C.W.N. (D.R.) 85. 

(21) Mohan Lai v. Chawla Bank [1949] A. 778. 

(22) Frontier Bank [1951] Simla 145. 52 P.L.R. 349 (F.B.). 

(23) Sabaratnam v. O. L. Travancore N. & Q. Bank [1943] M. 111 ; see also Attorney- 
General v, Machester Corpn. [1906] 1 Ch. 643. 

(24) Sabaratnam v, O. L. Travancore N. k Q. Bank, supra ; see also Ayres v. South 
Australian Banking Co. [1871] L.R. 3 P.C. 548. 
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86. Distinction between incorporated company And partnership : — One of 
the leading differences between a company and an ordinary partnership is that in the 
former a member can, and in the latter he cannot, sell his shares without the con* 
sent of all other members (35). An unincorporated company, as distinguished from 
a partnership, means some association of members, the shares of which are trans- 
ferable (26). In the case of an incorporated company, besides the transferability of 
its shares there are other important distinctions, e.g., while in an ordinary partner- 
ship each partner is personally liable for all debts contracted or all wrongs committed 
by the firm (37), in an incorporated limited company the members have no individual 
liability in these matters and their personal liability is satisfied as soon as they paid the 
calls (38). There are other fundamental differences between a company incorporated 
under this Act and a partnership. For example, in a partnership one partner can- 
not transfer his share without the consent of the other partners, while in a limited 
company no such consent is necessary, and they are freely transferable, except so far 
as is restricted by the articles of association (39). In a partnership each partner is 
an agent of the firm to make contracts (.so), while the members of a limited company 
are not its agents for any purpose whatsoever. Again the liability ol each partner 
for the debts of the firm is unlimited, while that of each shareholder in a limited 
company may be limited by shares or guarantee. A limited company cannot buy its 
own shares (31). 


Where a company is not registered under the Act, the plaintiff must make each 
individual member of the company a defendant, and he cannot escape this 
obligation by stating in his plaint that he has been unable to discover who the in- 
dividual members of the company arc (32). As to the provision for allowing partners 
to sue and be sued in their firm name, sec Or. 30, C. P. Code. 


87 . Chib:— An ordinary club is formed upon the tacit understanding, judicially 
recognized, that no member, as such, becomes liable to pay to its funds or other- 
wise, any money beyond the subscriptions required to be paid by its rules (33). 
Where the aforesaid fundamental condition or distinguishing feature was lacking, 
the caste or association or sabha was nor like a members’ club (34). The secretary of 
a club cannot, unless he has specially accepted a liability, be sued personally on a 
contract entered into on behalf of the members of the club by his predecessor in 
office ; nor can the members be collectively sued through their secretary as their 
representative (35). 

The relationship between the members of an unincorporated members’ club is 
governed by the law of contract, and if the members have agreed to certain terms 
which arc embodied in the rules, those rules must govern this relationship. If the 
rules provide that decision on a particular question must be by a majority, the de- 
cision would bind all the members, unless the act complained of is a fraud on the 


(25) Re Russel Institution [1898] 2 Ch. 72 at p. 80; S. 31, Indian Partnership Act 
(IX) of 1932. 

(26) Queen v . Registrar [1891] 2 Q.B. 598 at p. fiio. 

(27) Indian Partnership Act, 1932, ss. 25 & 26. 

(28) Oakes v. Turquant [1867] L. R. 2 H.L. 325. 

(29) See Ontario Jockey Club v . McBridgc [1927] A.C. 916 P.C.), 

(30) Indian Partnership Act, 1932, s. 18 

(31) S. 77 post. 

(32) Gancsh Singh v . Mundi Forest Co. [1899] ai All. 346. 

(33) Wise v. Perpetual Trustee Co. [1903] A.C. 139 (P.C.) ; Balkrishna v. Balu Subudhi 
[1949] Pat. 284. 

(34) Balkrishna v. Balu Subudhi (supra) ; see also Royal W. I; Turf Club [1944] 47 
Bom. L.R. 916. 

(35) New Club v. Sadulla [1898] 20 All. 497. 



46 *. INDIAN COMPANY LAW [$* 9 

minority or is ultra vires the association. In all other matters* about which the rules 
arc silent, the majority does not have any right to coerce the minority ($6). 

In the absence of any rule in the rules of the club laying down the circumstances 
and the manner in which the dissolution of the club can take place, such dissolution 
cannot be brought about by a majority vote. The club can be dissolved only if all 
the members unanimously agree that it be dissolved (96). 

In a case where the rules are silent, the minority is unreasonable and the 
majority has decided upon a dissolution, the Court can presumably go into the 
question whether it is just and proper that the club should be dissolved, and if 
the Court comes to this conclusion, it would probably refuse to give the minority any 
relief in case they have come to Court as plaintiffs, or in case the minority have been 
driven to seek the assistance of the Court, it would probably assist them (96). 

The Court is not liowevei bound to accept the wishes of the minority as regards 
dissolution of the club (96). 

As the club is not a profit sharing business the law of Partnership does not apply. 
Ss. 570 and 2^1 of the previous Companies Act related to a company which had a 
place of business and they could not refer to a club (36). 

An unregistered and non-proprietary club is not a judicial person and as such 
cannot sue or be sued. Where it has to be made liable the proper course is to sue 
individually the members 01 to sue only those persons who have rendered themselves 
personally liable in respect of a contract or tort as the case mav be (97). 

88. Quorum : — Oidiuarily where a committee or other body, c.g., a club, is em- 
powered to act by a certain number of members as quorum, it is well established 
that there is no quorum and the proceedings of the meeting are invalid, unless 
notice of the meeting is given to all (34). 

89. A company is a distinct legal persona :—A company formed or registered 
under the Act is a distinct legal entity (38). It can own and deal with property, 
sue and be sued in its own name, contract on its behalf and the members are not 
personally entitled to the benefits or liable for the burdens arising therefoim. Once 
the company is incorporated, it must be treated like any other independent person, 
and Lhe motives of those who promoted it arc irrelevant (39). It is altogether a 
different person from the subscribers to the memorandum of association even if they 
consist of a family, only one of whom holds all the shares, the others holding one 
share each (40) (sec notes to s. 34). But it does not necessarily follow that every 
alleged transaction between such individual and the company would be valid, or that 
it would represent a real transaction (41), Where a company is duly incorporated, the 
Court should start with the presumption that it is a separate entity from the indi- 
vidual, although that individual may practically hold all the shares (41). In this case 
it was held that the company was not a genuine company at all, but merely the asscsscc 
of the income-tax himself disguised under the legal entity of a limited liability 
company. 

The word “person” in Or. 33 (suit in forma pauperis) of the Code of Civil Pro- 

(36) Barwell v. Jackson [1948] A. 146 (S.B.), [1947] A.L.J. 637. 

(37) G.I.P. Ry, Senior Institute v. Mphit Kumar [1954] N. 29. 

(38) Salomon v. Salomon k Co. [1897] A.C. 22 ; for other cases nee notes to s. 34 ; Ram 
Kanai v. Matheuson [1915] 4 2 I.A. 97, 19 C.W.N. 585. 42 Cal. 1099 ; Rangoon 
E. T. k Supply Co. v . King-Emp. {1933] 11 Rang. 162. 

(39) Salomon v. Salomon k Co. (supra). 

(40) Salomon v. Salomon k Co. (supra) : Gramophone & Typewriters v. Stanley [1908] 
a K.B, 89 ; T. R. Pratt (Bombay) Ltd. v. E. D. Sassoon k Co. [1936] B. 62,* 37 
Bom. L.R. 078, 161 I.C. 126. 

(41) In re Sir Dtnshaw Petit [1927] 51 Bom. L.R, 447, [1927] B. 371. 
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cedure means only an individual person and does not include a company incorporated 
under the Companies Act (4 a). 

An incorporated company is a person within die meaning of the Act of Parlia- 
ment, unless the context shows that only a natural person is intended (43). A com- 
pany may be “a respectable and responsible person" within the meaning of a leased). 

The assets of a limited company, which has an independent corporate existence 
distinct from its members, may come under the jurisdiction of a custodian under the 
Administration of Evacuee Property Act, 1950, and in certain circumstances an in- 
corporated company may be declared an evacuee under the Act (45)* 

See notes to ss. 12 and 34. 

90# Domicile .— The domicile of a corporation is the place considered by law 
to be the centre of ils affairs, which (1) in die case of a trading corporation is its princi- 
pal place of business, i.e,, the place where the administrative business of the corporation 
is carried on, and (a) in the case of any other corporation is the place where its functions 
are discharged. The registration of the company is not for all purposes of itself 
decisive. The question in each case is where is it that the real business of the com- 
pany is carried on ? According to the answer to that question, the company’s 
domicile must in the main he determined. The domicile of a corporation is there- 
fore the place where “the brain which controls the operations of the company is 
situate" (46). “A joint-stock company resides", observed Kelly, C.B., “where its 
place of incorporation is, where the meetings of the whole company or those who repre- 
sent it are held and where its governing body meets in bodily presence for the pur- 
poses of the company and exercises the powers conferred upon it by statute and by 
the articles of association" (47). In a recent ease it has however been held in Eng- 
land l>y Macnaghlcn J. that a limited company is capable of having a domicile and 
its domicil is the place of its registration and 1 hat domicil clings to it throughout 
its existence (48). An insurance company whose registered office was in Scotland 
and whose secretary resided there, but which also had agencies and a chief office 
within the jurisdiction of the High Court in England, issued a policy through an 
agent within that jurisdiction to whom the premiums were paid. The company 
having refused to pay a claim on the policy, it was held that the company was 
not domiciled or ordinarily resident within the jurisdiction ; the head office was 
the place where the company was resident or domiciled (49). Where a company was 
registered in England and the register of members was kept at the office there, it 
was held that the domicil of the company was in England, though the whole ad- 
ministration of the business of the company was conducted by directors domiciled 
and resident in Holland (50). "The domicil of a trading corporation is its principal 
place of business", that is, the place where the administrative business of the cor- 
poration is carried on (51). 

A finding that a company is resident of more than one country (for income-tax 
purposes) ought not to be made unless the control of its general affairs is not centred 
in one country, but it is divided or distributed among two or more countries. One 

(4a) Associated Pictures Ltd. v . National Studios, Ltd. [1951] Puni. 447. 

(43) Hirst v. West Riding 8cc. Co. [1901] a K.B. 560. See the General Clauses Act 
X of 1897, s. 339). 

(44) Ideal Film Renting Co. v. Neilson [igai] 1 Ch. 575 ; Wiimott v. London Road 
Car Go. [1910] a Cr. 525, 

(45) Asiatic Engineering Co. v. Achhru Ram (1951) A. 576 (F.B.). 

(46) Travancore National 8 c Quilon Bank [1939] M. 318. See also Tulika v. Parry 
k Co. [1903] «7 Mad. 315 and the authorities cited there. 

(47) Quoted In Tulika v. Parry 8c Co. (supra). 

(48) Gasque v. Commissioner of Inland Revenue [1940] a K.B. 80. 

(49) Jones v, Scottish Insurance Co. [1886] 17 Q.B.D. 421. 

(50) Back v. Public Trustee [1926] Ch. 863. 

(51) Dicey’s Conflict of Laws, Rule 19 (and ed., p. ids). 
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factor to be looked for is the existence in the place claimed as a place of residence 
of some part of the superior or directing authority by means of which the affaire of 
the company are controlled (5a). 

Although a company duly created in one State is recognized as a corporation by 
other States, the transaction of that company are governed not by the law of the 
State creating it, but by the law of the place where those transactions occur and 
by the constitution of the company. The capacity of a company to acquire rights 
and incur obligations is limited by the object to attain which it is created, and 
these limits must be regarded whenever and wherever the extent of the corporate 
powers has to be judicially decided (53). 

See notes to s. to post . 

91. Suits by or against a company : — Though generally nothing connected 
with the internal disputes between shareholders is to be made the subject matter 
of an action by some one shareholder on behalf of himself and others, yet share- 
holders, are entitled to bring an action, (1) in respect of matters which are ultra 
vires the company and which the majority of shareholders were incompetent to 
sanction ; (2) where the act complained of constitutes a fraud on the minority ; and 
(3) where the action of the majority is illegal. Further where a special resolution is 
improperly passed, it would be open to a shareholder to maintain a suit in respect 
of such illegality (54). 

In order to redress a wrong done to a company or to recover moneys or damages 
by the company, the action should be brought by the company itself (55), except 
where the persons against whom the relief is sought themselves hold and control 
the majority of the shares and will not permit an action to be brought in the name 
of the company (56). In that case the Court allows the shareholders complaining to 
bring an action in their own names (57). But this indulgence is confined to those 
cases in which the acts complained of arc of a fraudulent character or ultra vires (58). 
It is not necessary, as a matter of law, formally to ascertain the views of the majority 
before proceeding, but nevertheless, if no reason is given for the corporation not 
being consulted before litigation is undertaken, it must be clearly alleged and made 
to appear that the transaction is fraudulent or ultra vires, or the majority have 
abused thir powers and are depriving the minority of their rights (59). No mere 
informality which can be remedied by the majority will entitle the minority to sue, 
if the act, when done regularly, would be within the powers of the company. “Where 
fraud is alleged”, observed by Marten, C. J., “and where consequently it is alleged 

(52) Union Corpn. Ltd. v. Inland Revenue Comrs. [1952] 1 A.E.R. 646 (G.A.) adopt- 
ing the test laid down by Lorcburn L.C. in De Beers C. Mines v. llowe [1906] A.C. 
45® • 

(53) Sabaratnam v. O. L. Travancorc N. & Q. Bank [1943] M. 11 1, 55 M.L.W. 653. 

(54) Nagappa v. Madras Race Club [1949] 1 M.L.J. 602, [1949] Mad. 808, 62 M.L.J. 
341 ; see also Foss v. Harbottle, infra. 

(55) Gray v. Lewis [1873] 8 Cr. App. 1035 ; Russel v. Wakefield Co. [1875] 20 Eq. 474 
(479) * Duckett v. Cover [1877] 6 Ch. D 82 ; Burlahd v. Earle (infra) ; Bhajekar 
v. Shinkar [1934] B. 243, 36 Bom. L.R. 483, 151 I.C. 1082 ; Dhakcswari Cotton 
Mills v . Nilkamal [1938] Cal. 90, [1937] C. 645, 41 C.W.N. 137 ; see notes to 
s. 23. 

(56) Dhakcswari Cotton Mills v. Nilkamal (supra). 

(57) Ghandv v. Pugh [1923] 28 C.W.N. 479 ; Baillie v. Oriental Telephone See. Co. 

1 Ch. 503; see also Cockburn v. Newbridge Laundry Co. [1915] 1 ir. 
L.R. 237 (C.A.) ;* Cook v. Deeks [1916] 1 A.C. 554. 

(58) Burland v. Earle [1902] A.C. 83 ; North West Transportation Co. v. Beatty [1887] 
12 App. Cas. 589 ; Mcnicr v. Hooper’s Telegraph Works [1874] 9 Ch, App. 350 ; 
Alexander v. Automatic Telephone Co. [1900] 2 Ch. 56 ; Vadilal v. Maneklal 
[1925] 27 Bom, L.R, 48, 49 Bom. 29*, [1925] B. 188; Dhakeswari Cotton Mills 
v. Nilkamal (supra) ; see notes to s. 34. 

(59) Dhakeswari Cotton Mills v. Nilkamal (supra). 
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that the suit, is one- of the recognized exceptions to the principles laid down in 
Foss v. Harbottle (60). it will, 1 think, generally be found that the case is allowed 
to* go to trial to. ascertain the facts before it k finally determined whether action 
o f the majority can in fact bind -the minority. This is because until the facts are 
ascertained with some directness, .it is difficult to say what is the precise action 
of the majority and whether it only amounts on the one hand to those matters of 
internal management where the majority of the shareholders can rightly impose 
their will upon the minority, or whether on the other hand it is one of those cases 
in which the assets of the company are being improperly distributed by an attempt 
to pay them into the pockets of the majority of shareholders of the company or 
their friends at the expense of the minority" (61). See notes to s. 34. 

It is the cardinal rule of corporation law that prima facie a majority of its mem* 
bers is entitled to exercise the powers of the corporation and where no special 
provision is made, the whole are bound, not only by the major part, but by the 
major part of those present at a regular corporate meeting whether the number 
present be a majority of the whole or not. This rule is equally applicable to a 
company tinder the present Act. save so far as its constitution or articles of associa- 
tion, or the Act itself, exclude or modify it (6s). Even where a minority of share* 
holders are alleged to have been over- borne by the vote of the majority, the former 
cannot complain of acts which are valid if done with the approval of the majority 
or arc capable of being confirmed by the majority, mere irregularity or informality 
which can be remedied by the majority being insufficient (63). Generally speaking, 
a person cannot charge a majority with wrong in adding to the voting power of the 
directors. There is nothing inherently wrong in that. A majority can increase 
its own majority, unless there is an element of expropriation or coercion (64). 

In the case of a representative suit bv a minority shareholders, normally the 
company should be added as defendant (65). 

92 * Remedy in cases of fraud upon minority : — In cases of “fraud upon the 
minority if the wrong-doers have the balance of power, and therefore the company 
docs not take action, there are two courses open : The minority may take the risk 

and boldly use the company's name. The other course, which is the better course 

where the wrongful act is supported b) the majority, is for the minority shareholders 
to sue in their own names, or, as a matter of convenience, for a shareholder to sue 
on behalf of himself and all other shareholders. If however the wrong-doers are 
also shareholders, these shareholders, as a matter of course, must be excluded from 
the category of the plaintiff : hence the phrase “except those who are 

defendants" (66). 

See s. 235 ci seq. and Chapter VI of Parr V] post. 

93 . Pleadings and parties : - -Iti such cases the primary fraud must be clearly 
indicated. It is the gist of the action, although no doubt the pleading or the par- 
ticulars may be so framed as to trace the dominance of the majority and the 

effectuation of the fraud through that dominance. Where a decision of th^ directors 
is attacked on the ground that it is injurious to the company, the directors should 
be parties. Where* that act of the directors so impeached has been confirmed and 
is still impeached on the basis that the directors have got that confirmation by 
controlling the majority, still those directors should be parties (66), 

(60) Foss v. Harbottle 1 1843] if Ha. 461. 

(61) Vadilal v. Manecklal (supra) at p. 1199. 

(ба) Ganesh Flour Mills Co. r. Jag Median [1942] l,. 68. 44 P.L.R. 15. 199 I.C. $87. 

(63) Bhajckar v. Shinker (supra) following Foss v. Harbottle (supra). 

(64) Jhajharia Brothers, l td. v. Sholapur Spinning & Weaving Co. 41941] 1 Cal. 30, 7* 

C.L.J. 458, [ 4941 ] C. 174. 

(65) Ham Kissendas v. Satva Oh a ran [1950) P.C. 8*. 

(бб) Jhajharia Brothers, Ltd, v, Sholapur Spinning Sc Weaving Co., supra. 
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If the name of the company has been wrongly used as plaintiff, it may be struck 
out as plaintiff (67). 

A bill by a member of a company on behalf of himself and all other members 
except the defendants, praying that a transaction in which the defendants had been 
the actors but which had been sanctioned unanimously at a meeting of the com- 
pany, might he declared void, was sustained, although some of the members on 
whose behalf the bill was filed had been present and voted at the meeting (66). 
As regards admissibility of professional communication in such suits, see Gaurmd 
v. Edison G. B. Telephone Co. ^[1888] 59 L.T. 813. 

Where an action is brought by shareholders, the plaintiffs should distinctly 
allege the illegality of the act complained of and the impossibility of getting the 
company to impeach its validity. Mere irregularities committed by the directors 
cannot give a cause of action to shareholders to entitle them to challenge the validity 
of the resolutions passed, and the aggrieved shareholder must appeal to the company. 
The supremacy of the majority of shareholders is subject to cctain exceptions, viz., 
(1) where the act complained of is ultra vires the company, (2) where the act com- 
plained of is a fraud on the minority and (3) where there is absolute necessity to 
waive the rule in order that there may not be a denial of justice (69). See notes 
to s. 36. 

94. Appearance:- A litigant will be allowed to appeal in a suit or proceed- 
ing in person but a company must appear by an attorney who can instruct counsel 
on its behalf (70). In the last cited case the chairman of the company was not 
allowed to appear for the company, for a recognised agent as such has no right of 
audience (71). A director holding a power of attorney authorising him “to appear 
for and on behalf of the company, to conduct and represent the company in ihe pro- 
ceedings &C.” claimed the right of audience on behalf of the company: held that he 
had no right of audience (72). In a very recent case the House of Lords has authori- 
tatively laid down that a corporation cannot be heard otherwise than by counsel (73). 
“In the case of a corporation, inasmuch as the artificial entity cannot attend and 
argue personally, the right of audience is necessarily limited to counsel instructed on 
the corporation’s behalf” (74). 

A solicitor who starts proceedings in the name of a company without verifying 
whether he has proper authority to do so or under an erroneous assumption as to 
the authority does so at his peril, and ihe action is not properly constituted. In that 
sense it is a nullity and can be stayed at any time provided the aggrieved defendant 
does not unduly delay his application. It is however open to the purported plaintiff 
to ratify the act of the solicitor, to adopt the proceedings and to instruct him to 
continue them (75). In the last cited case the company, after the proceedings had 
been started in its name, went into liquidation, and the liquidator adopted the pro- 
ceedings on behalf of the company. 

95. Interference by Court:- -The Court does not interfere for the purpose of 
forcing companies to conduct their business according to the strict rules, where the 
irregularity complained of could be set right at any moment (76). In the last cited 

(67) Atwool v . Mcrrywcather [1876] L.R. 5 Eq. 46411 . (t68n) ; Pender v. Lushing ion 
[1877] 6 Ch. D. 70; Oysteripouth Ry Sec. Co. v. Morris [1876] W.N. 129, 192. 

(68) Preston v. Grand Collier Dock 00.(1840] 1 1 Sim. 327. 

(69) Bhajekar v. Shinkar (supra), following Foss v. Harbotfle, supra. 

(70) London County Council [1897] 13 T.L.R. 254. 

(71) Harchand v. B. N. Ry. Co.' [1914] 19 C.W,N. 6*. 

(72) Eastern Tavoy Minerals Corpn, [1933] 61 Cal. 324. 

( 73 ; Tritonia, Ltd. v. Equity & Law Life Assurance Society [1943] A.C. 584. 

(74) Ibid at p. 586. 

(75) Danish Mercantile Co. v. Beaumont [1951] 1 A.E.R. 925 (C.A.). 

(76) Bhajekar V. Shinkar (supra) folk; wing Foss v. Harbotfle (stijpra). 
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case, the stilt was a sequel to a resolution passed by the board and an extraordinary 
resolution passed in a general meeting and confirmed as a special resolution* lit pur 
suance of the last two resolutions an agreement was executed by another company 
the effect of which was to appoint the latter as managing agent of the former com- 
pany. The plaintiffs who were some of the directors brought this suit for challenging 
the said resolution and the respective meetings in which they were passed and for a 
declaration that the said resolutions were invalid and for an injunction restraining 
the latter company from action on the agreement. The Court will not interfere with 
the internal management of a company acting within its powers, and in fact has no 
jurisdiction to do so. In order to redress a wrong done to a company or to recover 
money by way of damages alleged to be due to a company, the action should prime 
facie be brought by the company itself. (77). 


96 * Who ought to be plaintiff : —The above are the general rules strictly 
adhered to, but there fnay be exceptions where justice of the case requires it (78). 
but in a case where the company ought to be the plaintiff, the shareholder must 
exhaust all reasonable means to get the suit instituted by the company, before he 
brings the suit himself (79). In a case in which the ground of action is the fraud of 
the majority, it is not necessary that a meeting of shareholders should first be 
called (80). 

The company being an artificial person, ordinarily it is the majority of share- 
holders who have the right to act at a meeting of the company, and they or one or 
more of them representing such majority can bring a suit in the name of the com- 
pany (81). But where the articles provide for a human agency (e.g., the directors of 
the company) to act on behalf of the company, it is only such agency as can file a 
suit in the company’s name. If for personal reasons such human agency refuses or 
is unwilling or unable to do an act for the company, or by reason of its own act has 
disabled itself from so acting, a majority of shareholders, as aforesaid, can bring a 
suit in the name of the company (81). 

Ordinarily the directors of a company are the only persons who can conduct 
litigation in the company's name, but when they are themselves the wrong-doers 
against the company and have acted mala fide or beyond their powers and their per- 
sonal interest is in conflict with their duty in such a way that they cannot or will not 
take steps to seek redress for the wrong done to the company, the majority of share- 
holders must in such a case be entitled to take steps to redress the wrong. If there Is 
no provision in the articles of association to meet the contingency, the majority of 
shareholders can sue in the name of the company (8a). 

If a wrongful act, which affects the right or interest of the company, is done, it 
is the company which can bring a suit for its redress (81). To get redress for a wrong 
done to the company, the individual shareholders can sue in their own names only if 
a majority of shares arc controlled by those against whom relief is sought and (a) the 
act complained of is ultra vires of the company, or (b) the majority cannot in law 
bind the minority or (c) the act is fraudulent having the effect of depriving the com- 
pany of the property or affecting its financial resources (81). See the notes against 


(77) Satyavart v. Arya Samaj [1946] 48 Bom. L.R. $41. 

Ofi) Russel v. Wakefield Co. [1875] *0 Eq. 474. 

(79) Morris v. Morris {1877] W.N, 6 ; Uoyd-Oweu i\ Bull [igs6J P.C. 3a* (333). See 
MacDougall v. Gardiner (infra) ; Pender v. Lushington (infra) ; Harben v. 
Phillips ^1882] 93 Ch. D. 14; Imperial Hydropathic Co. v. Hampson [1883] 93 

ifio) Mason v. Harris [1897] n Ch. 0 ; 97. 

($1) Rameshwara v. Satya Charan {>1948] 59 C.W.N. 188. In this case Mr. Justice R. 

C. Mitter has reviewed the rercvant English authorities. 

(8«) Satya Charan v. Rameshwar [1950] F.C. *53, [1949] F.C.R. 873, *950 SXJ.J, 1*3. 
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*‘Ufam vires” infra and. notes to s„ 34. under the heading ‘"Suit by or against 4 a 

company.” , 

,:i < In a case of urgency the intending plaintiff may sue in the company's name, but 
at his peril. In such an action the Court may give interlocutory relief taking care that 
a general meeting be called as early as possible to determine whether the action has 
really the support of the majority (83). If it appears that the company's name haft 
been used improperly, the suit will be struck out (84), and either the solicitor (8$) or 
the person who instructed him (86). will have to pay the company’s costs as between 
party and party (87). 

A single shareholder may sue the company to enforce any individual right of his 
own, e.g., his right to have his vote recorded (88), or his right as a director to res- 
train his co-directors from excluding him from the board (89). But where a wrong 
done is confined to one shareholder only, other shareholders on behalf of themselves 
and others, cannot maintain an action for that wrong (90). “In a case of individual 
wrong” observed Jessel, M. R., “another shareholder cannot, on behalf of himself 
and others, not being, the individual to whom wrong is done, maintain an action for 
the wrong” (91). Where a suit was brought by the managing director in respect of 
an individual wrong, it was maintainable (9a). 

When the company is in liquidation, the only persons to whom the Court has 
any jurisdiction to give leave to use the company’s name are the creditors and the 
contributories (93). 

As soon as the company goes into liquidation, “the minority shareholders are no 
longer at the mercy of the majority retaining the property of the company by the 
strength of their votes. If the liquidator, acting at the behest of the majority, 
refuses, when requested, to take action in the name of the company against them, it 
is open to any contributory to apply to the Court” and under s. 518, 
“it is open to the Court on cause shown, either to direct the liquidator to proceed 
in the company's name, or on proper terms as to indemnity and otherwise to give 
to the applicant leave to use the company’s name as plaintiff in any action necessary 
to be brought for the vindication of the company’s rights. Nor is the contributory 
confined to that form of procedure. It would be open to him, so far as the directors 
are concerned, without leave from any one and by motion or summons in the wind- 
ing up jurisdiction himself to bring the directors before the Court and obtain relief 
on the company’s account” (94). 

97. Suit by secretary : — Where a chief officer of the company had power 
under its articles of association to appoint a secretary for the purposes of management 
of the affairs of the company and he gave to the secretary, so appointed, the power 
for filing and defending suits for and on behalf of the company, a suit filed by the 
secretary as such was properly instituted (95). 


(83) East Pant kc. Co, v. Merry weather [1864] a H. Sc M. 354. 

{84) Sfiber Light Co. v. Silber [1879] 12 Ch. D. 717. 

(85) Newbiggin Gas Co. v. Armstrong [1879] 13 Ch. D. 310 ; Fricker v. Van Gruiten 
[1896] a Ch. 649. 

(86) Coxnpagnie de Mavville v . Whitley [1896] 1 Ch. 788, 804. 

(87) Gold Reefs of W. Australia v, Dawson [1897] 1 Ch. nr,. 

(88) Pender r. Lushington [1877] Ch. D. 70 ; Srinivasan v. Subramania [193a] M. 100. 

(89) Pulbrook v. Richmond k Co. j 187ft] 9 Ch. D. 610 ; Harben v. Philips (supra). 

(90) Vjftwanathan v. Tiffin’s B. A. k Paints Ltd. [1953] M. 320, [1953] 1 M.L.J. 346. 

(91) PUlbrook v. Richmond kc. Co., supra. 

(92) Rathnavelusami v. Manickavelu [1951] M. 54a. 

(93) Cape Breton Co. v. Fcnn [1881] 17 Ch. D. 198. 

(94) Lloyd-Owen v. Bull [1936} P.C. 3 aa (323). 

(95) General Relief Assn. v. Ganpat Ram [1937] L. 751, 
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J Ofte6 t r. 14 «C P. C. :— In a suit filed by a company, for proving that 

the plaint has been duly signed, as requited by Or. 6, r. 14, C. P. Code, the plaint, 
should state that the person who actually signed it was duly authorised to do so ($6); 

98. Order 29, C. P« C. :-~Jn a suit by or against a company, for subscription 
ahd verification of pleadings, for service on the company and for the Court's power 
to require personal attendance of officers of the company, see Order XXDC of the 
Code of Civil Procedure, Act V of 1908. 

98 A. Valuation: - A suit was instituted by a company by its newly-elected 
President of the board of directors and a majority of the directors against the first 
defendant who was the President of the board and a minority of the directors who 
supported the latter, for (a) a declaration that the first defendant’s office as President 
had validly been terminated at a meeting of the board held on 14th November, 1953 
and that the second plaintiff had duly been appointed President,, and (b) for an 
injunction restraining the defendants from interfering with the second plaintiff func- 
tioning as President of the board: Held that the valuation of the reliefs in the sum 
of Rs. 100 made by the plaintiffs lor the purposes of court fee and jurisdiction under 
s. 7 (iv) (c) of the Court-fees Act was rorrert, and the second plaintiff was entitled to 
the reliefs claimed by him even without impleading the first plaintiff (the company). 
It was only as a matter of abundant caution that the first plaintiff .was impleaded (97). 

99. Cost# Where one of the parties to a proceeding under s. 145 of the 
Code of Criminal Procedure, 1898 consisted of some managers of a limited company 
which was the real contestant and costs were awarded to the successful party, such 
costs could be realized either from the managers or from the company (98). 

See notes to s. 34 post . 

100. Ultra vires acts Where a dissentient minority seek redress against 
the action of the majority, the former must show that the action of the majority is 
ultra vires or that the majority have abused the powers and are depriving the mino- 
rity of their rights (99). 

If an act, not ultra vires the corporation and which, therefore, might be done 
with the approval of a minority, be clone irregularly and without such approval, then 
the majority are the only persons who can complain (1), and the Court will not 
entertain the complaint except at the instance of the majority and in a proceeding 
in which the corporation is the plaintiff (2). 

A single shareholder suing on behalf of himself and others or suing alone (3), 
may make the company a defendant and may restrain the company and the directors 
from doing an act which is illegal (4), or criminal (5), or ultra vires the corporation 
which the majority are consequently incompetent to affirm (6). "If one individual 

(96) Madanlal v. Union of India [1955] Shop. 18. 

(97) Srinivasachariar v. Srirangam J. Bank [1955] N.U.C. 84. 

(98) Udhab v. Sidheswar [1937] Pat. 559. 

(99) Dominion Cotton Mills Co. v, Amyot [191a] A.C. 546 ; Dhakeswari Cotton Mills 
v. Nilkamal [1938' 1 Cal. 90, 41 C.W.N. 1137, [1938] C.' 645. 

(i) Foss v. Har bottle 1843] * Hare 461 ; MacDougall v. Gardiner [1875) 1 Ch. D. 13 ; 
Borland v. Earle 1902] A.C. 83 ; see also Foster v, Foster [tpifif 1 Ch. 532. 

(а) Mozlcy v. Alston ^1847] 1 Ph. 790 ; MacDougall v. Gardiner (supra). 

(3) Simpson v. Westminister Hotel Co, [i860] 8 H.L.C 712 ; Russel v. Wakefield Co. 
(supra) ; Hoole v. Great Western Ry Co, [1867] 3 Ch. App. 262 ; Howden v. 
Yorkshire Miner's Assn. [1903] 1 K.B. 308, 336 ; Dominion Got ton Mills v. Amyot 
(supia). 

(4) Cockburn v. Newbridge Laundry Co. [1915] 1 Ir. L.R. 237 <^.C.). 

(*) Powell v. Kempton Park Co. [1897] a 242* 260, 268. 

(б) Holmes v. Newcastle &c. Co. [1673] 1 Ch. D. 68| > Hope v. International P. 
Society [1876} 4 Ch. D. 327. 
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having an interest complain* of an act of the Whole company or the exedtttive of 
the whole company as being illegal there is, a* a general rule, no necessity for any 
other shareholders being present* * (7). 

A stranger having sustained no special damage cannot sue the company (8), nor 
a shareholder who has with knowledge recovered and retains part of the proceeds of 
the ultra vires act (9), except io restrain future ultra vires dealings (10), 

If the act complained of is not ultra vires , but is of a fraudulent character or in 
the nature of a wrong done to the company, and the wrong doers are in the majo- 
rity, then a single shareholder may bring the action on behalf Of himself and others 

(11), making one of the majority a party defendant (12). 

See notes to ss. 13 and 34. 


101, Matters ultra vires and intra vire* : —Where there is no suggestion of 
fraud, the company is bound in a matter intra vires by the unanimous agreement of its 
members, even at a directors* meeting where all the members were present (13). But 
where the matter is ultra vires , it is otherwise, as held by Lord Justice Lindley : 
Individual assents given separately may preclude those who give them from com- 
plaining of what they have sanctioned ; but for the purpose of binding a company 
in its corporate capacity, individual assents given separately are not equivalent to 
the assent of a meeting (14). 


102. Notice: — Outsiders are bound to know the “external position of the 
company" (15) ; but they have a right to assume that all matters of internal manage- 
ment have been complied with (16). For fuller exposition of Lhe principle see notes 
to ss. 26 and 34. Persons dealing with a company are deemed to have notice of its 
registered documents (17). A limited company can speak and act only through 
agents duly authorized in that behalf in accordance with its constitution, and if 
such company by special resolution authorizes any body of officers to draw cheques, 
sign, accept or endorse bills of exchange, promissory notes, cheques, orders of pay- 
ment or other commercial papers, and such resolution has been communicated to 
the bank with which the company deals, the bank will be liable if it does not act 
in accordance with that resolution, even if it is misled by the fraudulent misrepre- 
sentation of an officer of tiie company who on previous occasions has dealt with the 
bank as an officer of the company ; the bank is bound to be vigilant (18). 


103. Knowledge If it is established by evidence that the duty of investigating 
and ascertaining facts has been delegated in the ordinary course of a company's busi- 
ness to a subordinate official, the company will in law be bound by his knowledge 
in the same way as it is affected by the knowledge of the board of directors. "It 


(7) Per Sir John Holt, L. J. in Hoole v. Great Western Ry. Co. [1868] 3 Ch. App. 
262, 17 L.T. 153 ; see also Srinivassam v. Subramania [1932] M. 100 and Cotton 
v , National Union of Seamen [1929] 2 Ch. 58. 

( 8 ) Towers v. African Tug Co. [1904] 1 Ch. 558, 571 

(9) Towers v. African Tug Co. (supra). 

(10) Moseley v. Koffyfontein Mines [1911] 1 Ch. 73. 

(11) Russel v. Wakefield Co. (supra); Alexander v. Automatic Telephone Co. {supra); 
Burland v. Earle (supra). 

(12) Northern Assurance Ltd. v. Fumhani United Breweries Ltd. [1912] 2 Ch. 125. 

(13) Express Engineering Works [1920] 1 Ch. 466 (C.A.) ; see also Parker & Cooper 
Ltd. v. Reading [1926] Ch. 975. 

(14) George Newman Sc Co. [1895] i Ch. 674, 686, per Lindley L. J. 

(15) Mahony v. East Holyford Mining Co. (1875] 7 H.L. 869, 895. 

(»6) Royal British Bank v. Turquand [1856] 6 E. Sc B. 327 ; Montreal Co. v. Robert 
[1906] A.C. 196, 202. 

(17) Ernest v. Nicnolis [1857] 6 H.L.C. 401. 

(18) Bank of Montreal v . Dominion G. G. Sc Casualty Co. [1930] P.C. 278, 60 M.L.J. 
149, 128 L€. 669. 
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to true that in the Houghton's case, [1918 A.C. 1, 18] Lord Stunner points out that 
'the mind, so to speak, of a company is not reached or affected by information merely 
possessed by its derk/ And again, 'the knowledge which to relevant is that of 
directors themselves, since it is their board that deals with company's rights/ But 
it must depend upon the facts of each case, where the matter to not especially 
determined by the artides, by what particular means of information and in what 
circumstances a company may properly be said to acquire knowledge, or have 
knowledge thrust upon them" (19). 

In Newsholme Bros. v. Road Transport &r General Insurance Co. [(1929) 2 K. B. 
356 (374)] deration L. J., quoting Lord Sumner says : “The knowledge of a person 
who acquires it in a breach of duty, and is guilty of a breach of duty in respect to 

it, to not to be imputed to a company to whom from the hypothesis he would be 

very unlikely to disclose it in fact." 

Where one person is an officer oi two companies, his personal knowledge is not 
necessarily the knowledge of both the companies. The knowledge which he has 
acquired as officer of one company will not be imputed to the other company, unless 
lie has some duty imposed on him to communicate his knowledge to the company 

sought to be affected by the notice, and some duty imposed on him by that company 

to receive the notice ; and if the common officer has been guilty of fraud or even 
irregularity, the Court will not draw the infeicnce that he has fulfilled those duties (so). 

As to the knowledge of directors see notes to s, 252 post. 

104 Acquiescence and estoppel : -As regards acquiescence and estoppel, the 
position of a company seems to be somewhat different from that of an individual. 
“In the case of a natural person if information is intelligibly conveved to and 
received by him its source, whether a servant or a stranger, whether he is high ot 
low. matters little, if at all. With the artificial incorporated person, it must be 
necessarily otherwise, for an incorporated company cannot read or hear, except by 
the eyes and ears of others who are to be the organs by which it receives knowledge 
so as to affect its righL“ (si). In the last cited case Lord Dunedin observed as 
follows. “There can obviously be no acquiescence without knowledge of the fact as 
to which acquiescence is said to lia\c taken place. The person who is sought to be 
estopped is here a company, an abstract conception, not a being who has eyes and 
c trs. The knowledge of the company can only be the knowledge of persons who are 
entitled to represent the company. The knowledge of a mere official like the 
secretary would only be the knowledge of the company, if the thing of which know- 
ledgers predicated was the thing within the ordinary domain of the secretary’s duties. 
But what, if the knowledge of the directors is knowledge of a director, who is himself 
particeps criminis , that is, if the knowledge of an infringement of the rights of the 
company is only brought home to the man who himself was the artificer of such in- 
fringement ? Common sense suggests the answer, hut authority is not wanting" (as). 
Then he cites the cases noted below (#3), Effective ratification necessarily involves 
knowledge of all the material facts on the part of him who ratifies. Neglect of duty 
does not cease by tepetition to be neglect of duty, and if there be any doctrine of 
“lulling to sleep,” it must depend upon and can only be another way of expressing 
estoppel or ratification (24). “A limited company," observed Lord Tomlin, “can-. 


(19) Evans v. Employers' Mutual Insurance Association [1936] t K.B. 503 (C.A.). per 
Slesscr, L.J. at p. 517. 

(*o)T. R. Pratt (Bombay) Ltd. (1936] B. 6*. 37 Bom. L.R. 978, 161 I.C. isfi. 

(si) Per Lord Sumner in Houghton & Co. v. Noihard. low and Wilis Ltd. fiqsff] A.C. 
1 at pp. 19, so. 

(sq) Hampshire I^and Co. fiSpfij a Cli. 743, 74<n Lacev w. Hill [1876] | Ch. D. 537. 
(»4) Bank of Montreal v. Dominion G, G. 8c Casualty Co. (supra). 
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not have a view except far ai the views of. the agents by which it acts are to- he 

deemed the. views* of the ifcmpany" (25). 

105, Remedy for offences by or against e company .‘—A company is a legal 
entity, and where a duty is imposed upon it in statute the breach of which is made 
an offence, unless there is anything to the contrary expressed or implied ini the 
statute, a company can be convicted of the offence and sentenced to pay a fine (26). 
But an indictment will not lie against a corporation cither for a felony or for mis* 
demeanor involving personal violence (27). A corporation may however be indicted 
for a misfeasance, e.g., tor cutting through and obstructing a highway (28). An 
action for malicious prosecution will lie against a corporation (29). Trespass lies 
against a corporation for an act done by its agent within the scope its authority (50), 
An injunction was granted against a company from committing an art of nuisance, 
e.g., keeping a stable for horses (31). For a contempt of Court the Court cannot 
make an order of attachment, but it can order the company to pay a fine (32). A Com- 
pany may be fined for contempt of Court (33) ; but it cannot be convicted under a 
section which inflicts imprisonment or whipping only as punishment (34), nor can 
it be committed for trial on an indictment (35). A company in liquidation, as 
distinct from individual liquidator, is incapable of committing an act of mainte- 
nance (36). 

Whether the criminal act of an agent including his state of mind, intention, 
knowledge or belief is the act of the company employing him. depends upon the 
nature of the charge, the relative position of the officer or agent and other relevant 
facts and enreumst antes (37). A company can be convicted of an offence, if it has 
by the only people who could act or speak or think for it, made a return with intent 
to deceive, or made a statement which it knew' to be false in a material particular (38). 
In the last cited case the trial Judges were of opinion thaL the company could not 
in law be guilty of the offence charged, since there was implicit in those offences an 
act or will or state of mind which could not be imputed to a body corporate. But 
their Lordships (Viscount Caldecote Lord Chief Justice and Macnaghten and 
Hallett, JJ.) held that the trial Judges were wrong and that the company could be 
convicted of the offence against Regulation 82 of the Defence (General) Regulations, 
1939; Motor Fuel Rationing (No. 3) Order. 1941. 

either in writing or by word of mouth unless such statement relates to the company 

106 , Libel or defamation : - A limited company can maintain an action fot 
libel or defamation where it has been made in respect of its business (39). Although 
it is not actionable to publish anv defamatorv statement almul a limited company, 

(25) Peat v. Gresham Trust, Ltd. [1934] 151 L.T. <>3 (ILL.) at p. 65. 

(26) Rangoon Electric Tramwav & siipplv Co. v. King Kmp. [1033! 11 Rang. 162. 

(27) King v, Cory Brothers [1927] 1 K,B. 810. 

(28) Queen v. Great North of England Ry Co. [1846] 9 Q.B. 315. 

(29) Edwards v. Midford Ry. Co. [1880] 0 Q.B.IL 287; Corn ford v. Carlton Bank 
f 1 899J 1 Q.B. 392. 

(30) Maund v. Monmouthshire Canal Co. [1842] 4 Man. & G.r. 452, 

(31) Raiper London 'Tramways Co. [1893] 69 L.T. 961. 

(32) King v. J. G. Hammond k Co. (1914) 2 K.B. 866. 

(33) King v. J. G. Hammond Xc Co. [1914I 2 K.B. 866 ; but see contra lie Hooley [1899] 
79 L.T. 706. 

(34) Hawke v, Hutton k Co. [1909]* 2 K.B. 93. 

(35) King v. Daily Mirror Newspapers, Ltd. ft 922] 2 K.B. 530. But see Triplex 
Safety Glass Co. v. lancegave Safety Glass (1913). Ltd. [1939] 2 K.B. 395 (C.A.) 
where it has been held that a limited company may be indicated for libel. 

(36) Metropolitan Bank v. Pooly [1885] 10 App. Cas. 210. 

(37) R. v. I. C. R. Haulage, Ltd. [1944] All F, R. 689. 

(38) Director Public Prosecutions v . Kent Sc Sussex Contractors, Ltd. [1944] 1 K.B. 146. 

(39) South Helton Coal Co. v. North Eastern News Assn. [1894] 1 Q.B. 133 ; 
Maxengem, Ltd. v. C. Gibbs k Co. [1916] 33 T.L.R. 35. 
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in the why til its business, nevertheless if the defamatory statement does so relate* 
there is a cause of action without proof of special damage, whether the statement 
was made in writing or by word of mouth. In such a case the company's right of 
action is the same as that of an individual (40). 

A corporation cannot be held to be incapable of malice $0 as to be relieved of 
liability for malicious libel when published by its servants acting in the course of 
their employment (41). In the last dted case Lord Lindley observed ; “He (the 
servant) had no actual authority, express or implied, to write lihels nor to do 
anything legally wrong ; but it is not necessary that he should have any such authority 
in order to render the company liable for his acts. The law upon this subject can- 
not be better expressed than it was by the Acting Chief Justice in this case. He 
said : 'Although the particular act which gives the cause of action may not be 
authorised still if the act is done in the course of employment which is authorised, 
the master is liable for the act of his servant.’ This doctrine has been affirmed by 
this board in Mackay Commercial Bank of New Brunswick (4a) and Swire v. Francis 

(43) and the doctrine is as applicable to incorporated companies as to individuals.” 

107 . CL. ill “PRIVATE COMPANY” This definition was substituted foi 
the old one by the amending Act (XXII) of 1936, following the definition given in the 
English Act of 1929 with some modifications. Sub-s. (1) (iii) (b) (ii) is new. In England 
it was held in 1912 that a company whose articles contained the restrictions, limita- 
tions and prohibitions mentioned in sub-clauses(rt), ( b ) and (c) remained a private 
company even though they were not complied with (44). In 1913 an amending Act 
was passed by which it was provided that if a private company failed to comply with 
any of the foregoing provisions, it ceased to be entitled to the privileges of a private 
company : but the Court might grant relief if the default was due to accident, 
inadvertence or other sufficient cause (45). This was reiterated in ss. 26 and 27 of 
the English Act of 1929. In the Indian Act of 1913 it was provided in sub-clause (ii) 
that a company which did nor continue 10 observe the restrictions, limita- 
tions and prohibitions mentioned in sub-clause ( i ) would not be a private company* 
The Court had not been given the power to grant relief as in England. This was 
remedied by substituting s. 154 (s. 27 of (he English Act of 1929) in the former Act 
for the old one. See now ss. 43 and 44 of the present Act. The position of a 
private company is in most respects the same as that of a public company (46). If 
one member practically holds all the shares, the company is still a distinct “person” 
(47). As to the possibility of a private company being a partnership in guise of a 
company, see the case noted below (48). In the undernoted case their Lordships of 
(he Privy Council have condemned the view, too widely current, that a private 
company need not be regarded as a corporation distinct from the persons composing 
it and that irregularities in connection with its liquidation, which in the case of a 
public company would be most serious, are venial and perhaps even permissible. 
“It is necessary, in their Lordships’ opinion, that this view should be once for all 
dispelled" (49). 


(40) D. & L. Caterers. Ltd. v. I)’ Ajou {1945] 114 L.J. (K.B.) 386, 173 L.T. ai, 

(41) Citizen’s Life Assurance Co. v. Brown [1904] A.C. 423 (P.C.). 

(42) fi 874 ] L.R. 5 P,C.C. 394, 

( 43 ) t l8 77 ] 3 App. Jo6 - 

(44) Park v. Royalties Syndicate [1912] 1 K.B. 330. 

(45) $. 1 (a) (£)♦ Companies Act 1913 (3 & 4 Geo. V, Cap, 25). 

(46) Re White [1913] 1 Ch. a 31. , 

(47) Salomon v. Salomon & Go. [1897] A.C 

(48) Yenidje Tobacco Co. [4916] 2 Ch. 426. 

(49) Dkcham v* Miller [1931] P,^, 203, 134 I.C. 324- 
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In estimating the nuxhber of members of a private company the secretary may 
be but a director or managing director may not be, counted as one “in the employ*' 
of the company (50). 

108. Transfer of shares • — A resolution, in accordance with the articles of a 
private company, for compulsory sale of shares by the members at a fair value to 
be fixed by the directors or by the auditors is not invalid (51). In the articles of 
private companies provisions are sometimes made for compelling a shareholder 
at any time to transfer his shares to particular persons at a particular price. They 
are not void as being repugnant to absolute ownership or as tending to perpetuity 

(52) . In the articles of association of a private company provisions are sometimes 
made to the following effect : any member desiring to sell any of his shares must, 
notify the board of directors of the number of shares, the price and the name of 
the proposed transferee, and the board must offer to the other shareholders the 
number of shares offered at the price, and if the offer is accepted, the shares shall 
be transferred to the acceptors, and if the shares or any of them are not so accepted, 
the holder may sell or transfer them or any of them at the same or higher price 
to third parties approved by the board. For construction of such articles see Ocean 
Coal Co. v. 1 Powell Duffryti Straw Coal Co. (53). 

The articles of a private company provided : If a member died his shares shall 
be purchased and taken by the directors at such price as is certified in writing by 
the auditor to be in his opinion the fair value thereof and in so certifying the 
auditor shall be considered to act as an expert and not as arbitrator. : Held , (1) if 
the auditor had not given the basis of his valuation, his certificate could not be 
questioned, but as he has done so, the court could examine his reasons and criticise 
them if they were wrong— notwithstanding the provisions in the articles ; (if) the 
auditor was wrong not only in making his valuation on the basis that the company 
was being wound up and was in urgent need of having its assets sold immediately 
under a forced sale, but also in failing completely to take into consideration the fact 
that the person who bought the share would have the right to control the business, 
and therefore the valuation was wrong and was not binding on the plaintiff (54). On 
appeal from the last cited case it has been held by the Court of Appeal that a valua- 
tion made by an auditor as an expert could be impeached not only for fraud but 
also mistake 01 miscarriage of justice, r.g., if the expert made an arithmetical error 
or took something into account which he ought not to have done or vice versa , or 
interpreted the agreement wrongly, or proceeded on some erroneous principle : even 
if the court could not point to actual error, nevertheless, if the figure itself was so 
extravagantly large or so inadequately small that the only conclusion was that the 
expert must have made some error, the court would interfere (55). But on the facts 
bearing particularly in mind the precarious nature of the company's tenure of its 
premises, the Court of Appeal held that it could not be said that the auditor had 
erred and therefore his valuation ought noi to be disturbed (55). In Collier v. 
Mason (56) .Sir John Romilly, M. R. said: “This Court upon the principle laid down 
by Lord Eldon, must act on that valuation, unless there be proof of some mistake, or 
some improper motive, I do not say fraudulent one ; as if the valuer had valued 

(50) Newspaper Proprietary Syndicate [1900] 2 Ch. 349 ; Cairncv r>. Back [1906] 2 R.B. 
746; Normandy v. Ind, Coop 3 c Co. [1908] 1 Ch. 84. 

(51) Bai Ramhha v. Master Silk Mills [1955] N. IT. C. 997 (Sau.). 

(5*) Borland's Trustee v. Steel Bros, k Co. [1901] t Ch. 279; Attorney General of 
Ireland v. Jameson [1904] 2 Ir. R, (K.B.D.) G44. Sec in this connection ss, 10 
and 11 of the Transfer of Property Act IV of 1882. 

( 53 ) [> 93 *] » Ch. 654. 

(54) Dean v. Fnnce [1953] 2 A.F..R. 636. 

(55) Dean v. Prince [1954] 1 A.E.R. 749 (C.A.). 

(56) [1858] 25 Beav. 204. 
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something not included, or had valued it on a wholly erroneous principle 7. . , or 
even in the absence of any proof of any one of these things, if the price were so 
excessive or so small as only to be explainable by reference to some such cause ; in 
any one of these cases the Court would refuse to act on the valuation/* 

Where the articles of a private limited company provided that a member could 
not transfer his shares until he had given notice to the secretary offering to sell the 
shares at a price to be fixed by the auditor and until the secretary had offered them 
tot the other members, one director having a right of pre-emption, it was held by the 
House of Lords that there was no effective sale of the shares, as the restrictions 
imposed by the articles had not been observed, and that the shareholder was not 
estopped from claiming rectification of the register of members, a9 the bankers to 
whom the shares had been assigned were well aware, and had been informed by the 
former, of all the restrictions upon the sale of the shares (57). “I do not think**, 
observed Lord Haiisham, L. C. at p. 948 in the last cited case, “that the disregard of 
article 17 rendered the transaction ultra vires the company, or that it could not have 
been regularized by the assent of all the shareholders ; but that assent was never 
obtained/* 

Notwithstanding the complete failure to comply with a private company’s articles 
of association in regard to the procedure to be followed before shares could be trans- 
ferred, the purchaser thereof, having paid to the transferor the full consideration, 
had obtained equitable rights therein and as his rights had accrued earlier than die 
equitable rights of the plaintiff under a charging order for his decree against the 
transferor, the rights of the aforesaid transferee prevailed over the plaintiff's 
claim (58). 

Shares in a private company are capable of equitable assignment and can there- 
fore be the subject of a trust (59). 

109 . Issuing of debentures *— For the meaning of “debenture** see notes to 

cl. (is) of s. 2 ante. Where it is found that certain prize bonds issued by a private 

company and bearing the company’s seal contain an acknowledgement of a debt and a 
promise to return it, and form a series bearing consecutive numbers, and all the holders 
get an equal chance to partake in the annual distribution of prizes out of the net interest 
realized by the company, such bonds arc debentures within the meaning of that 
clause (60). If such deljentures are issued by a private company, it ceases to be a 
private company and is therefore bound to file its balance sheet and the profit and 
loss account with the Registrar of Companies under s. 220 (6oa). 

110 . Managing agent : — No private company acting as the managing agent of 

any other compattv public or private, can itself be managed by a managing agent 
(sec s. 395). 

111. Private company and subsidiary private company— distinction In the 

provisions introduced by the Amending Act (XXII) of 1936 distinction was for the 
first time made between an ordinary private company and a private company which 
is subsidiary to a public company (for the definition of a subsidiary company see 
s. 4 infra.). 

112 Special privileges of all private companies : — (1) Any two or more per- 
sons may form an incorporated company with or without limited liability — s. 12 (1). 

As to the consequences of carrying on business by a private company with fewer 
than two members, sec s. 45, 

(57) Hunter v. Hunter [1936] A.C. 222, 

(58) Hawks v. McArthur [1951] i A.E.R, 22. 

(59) E. D. Sassoon 8 c Co. v. Patch [1943] 45 Bom. L.R. 46. 

$0) Emp. v. Laxman [194&] 47 Bom. L.R. 600, 

^(6oa> Gardner t*. Iredale [191*] 1 Ch. 700. 



INDIAN COMPANY IAW 


(to 


ff-l 


(2) Prohibition in *♦ 70 of allotment of shares or debentures in certain cases 
unless ‘statement in lieu of prospectus has been delivered to the Registrar shall not 
apply— s. 70 (s). 

(3) Restrictions contained in s. 81 relating to further issue of capital shall not 
apply-*- <3>- 

(4) Provisions of ss. 114 and 115 relating to share warrants shall not apply (s» 114). 

(5) Restrictions on commencement of business by a company contained in s. 149 
shall not apply— s« 149 (7) (a). 

(6) Provisions relating to statutory meeting and statutory report of company in 
s. 165 shall not apply— s. 165 (10). 

(7) One or two members, as the case may be, specified in s. 179 (1) (b) present in 
person or prox) can demand a poll — s. 179 (1). 

(8) Provision relating to the right of preference shareholders and debenture 
itolders to receive and inspect accounts, reports, etc. contained in s. 219 shall not 
apply in relation to a balance-sheet of a private company laid before it before the 
commencement of the present Act— s. 219(5). 

(9) The requirements of sub-s. (1) of s. 220 will be satisfied if three copies of 
balance-sheet only (not the profit and loss account) certified by the company’s auditor 
to be true copies together with the auditors' report in so far as it relates to the 
balaiu e-sheet only arc filed with the Registrar at the time as the copy of the annual 
return referred to in s. 160 is filed— s. 220 (0 (b). 

(10) Restrictions on appointment or advertisement of director contained in s. 266 
shall not apply-*. 266 (5) (b). 

(11) Provision regarding removal of directors in s, 284 shall not apply to a 
director holding office for life on ist April, 1952— s. 284 (1) Proviso. 

1X2 A. Special disability of a private company A member of a private 
company is not entitled to appoint more than one proxv to attend a general meeting 
on the same occasion — s. 176 (1) Proviso (b). 

112B. Special duty of a private company : — In addition to the duty cast 
upon a private company by s. ifii it will have to file with the Registrar a certificate 
stating the matters mentioned in cl. (b) of sub-s. (2) of s. 161— s. 161 (2). 

112C* Special obligation of a private company : — A private compam 
limited by shares must, along with the memorandum, register its articles of associa 
lion — containing the matters specified in s. 3 (1) (iii) (a), (b) and (c). In the case of 
*.nv other private company the articles must contain matters contained in s. 3 (1) (iii) 
(b) and (v)~ see s. 26 and s. 27 (3). 

113. Special privileges of a private company which is not subsidiary of 
a public company: — In addition to the privileges specified in Note 112 a private 
company not subsidiary of a public company has under the present Act the follow- 
ing special privileges, namely: — 

(1) Provisions of s. 77 prohibiting financial assistance for purchase of or subscription 
lor any shares in the companv or its holding company shall not apply— s. 77 (2). 

(2) Provisions of ss. 85 to 89 relating to (») preference share capital and equity 
share capital, (ii) new issue of share capital of two kinds only, (iii) voting rights, 
(iv) prohibition of issue of shares* with disproportionate rights and (v) termination of 
disproportionately excessive voting rights in existing companies shall not apply — 
s. 90 (b). 

(3) Provision of sub-s. (3) of s. 111 for appeal against refusal by company to 
register any transfer of shares or debentures shall not* apply— See s. in (3) and (8). 

(4) A private company which is not subsidiary of a public company can make 
provisions in its articles relating to the matters specified in ss. 171 to 186, that is 
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with respect to its general meetings, notice, quorum, chairman, proxies, voting, poll 
and power of Court to order meeting to be called ; otherwise the provisions of ss. 171 
to 186 shall apply — s. 170(1) In any rase, sub-s. (3) of s, 176 and s. 18a shall not 
apply— -ss. 176(g) and 18s. 

(5) Provision regarding managerial remuneration contained in s, 198 shall not 
apply— s. 198(1). 

(6) Provisions of s. *04 regarding restriction on appointment of a firm or body 
corporate to office or place of profit shall not apply— s. *04 (6). 

(7) Such a company may have at least two directors— «. 35s (a). 

(8) Provisions of s. *55 relating to the appointment of directors and proportion 
of those who are to retire by rotation shall not apply- -s. 255. 

(9) Provisions of s. 256 regarding retirement of directors by rotation shall not 
apply— *s. 256. 

(10) Provision of sub-s, (1) of s. 257 relating to the right of persons other than 
retiring directors to stand lor directorship shall not apply— s. *57 ( 2 ). 

(11) Provision in s. 259 regarding increase in the number of directors requiring 
sanction of Government shall riot apply — s. 259. 

(12) Provisions of s. 261 as to certain persons connected with the managing agent 
are not to be appointed directors, except by special resolution, shall not applv — 
— s. 261 (1). 

(13) Provision relating to the filling of casual vacancies among directors contained 
in s. 262 shall not apply— s. 262 (i). 

(14) Provision in s. 263 of appointment of directors to be voted on individually 
shall not apply — s. 263. 

(15) S. 264 requiring consent of candidate for directorship to be hied with the 
Registrar shall not apply — s. 264 (2). 

(16) S. 965 providing option to company to adopt proportional representation 
for the appointment of directors shall not apply — s. 265. 

(17) S. 268 requiring Government approval to amendment of provision relating 
to managing or whole time or non -rotational directors shall not apply— s. 268. 

(18) S. 269 requiring Government approval to appointment of managing or whole- 
lime director shall not apply— s. 269. 

(19) S. 270 specifying time within which share qualification is to be obtained by 
* director and the maximum amount thereof shall not apply- s. 273. 

(20) S. 271 regarding filing of dcclaralon of share qualification by director shall 
not apply — s. 273. 

(21) S. 2 72 providing penalty for acting as a director after two months mentioned 
in s. 269 without holding the qualification shares shall not apply— «. 273. 

(22) Such a company may by its articles provide for disqualification of directors 
on any grounds in addition to those provided ii sub-s, ( 1 ) of s. 274— s. 274 (3). 

(23) Such companies shall be excluded in calculating for the purposes of ss, 275 
to 277 the number of companies of which a person may be a director — s. 278 (1) (a). 

(24) The 63 years' age limit of a director mentioned in ss. 280 to 282 shall not 
apply— s. 280 (1). 

(25) Such a company may by its articles provide that the office of director shall 
he vacated on any grounds in addition to those specified in sub-s. (1) of s. 283 — 

*• *83 (»)■ 

(26) The restrictions on the powers of Board provided in s, 293 shall not apply 
*"S. 293 <0- 

(27) Prohibition of granting loans to directors contained in sub-s. (1) of s. 295 
shall not apply— s. 293 (*) (a). 

(28) Sub-s. (1) of s. 300 prohibiting an interested director to participate or vote 
in Board's proceedings shall not apply— «. 300(2). 

See in this connection s, 300 (2) (b) and (c) and sub-s. (3) thereof. 



to &IND1AN COMPANY IAW f$ . $ 

(*9) S. 309 relating to the determination of the remuneration of directors shall 
not apply—** 309(9). 

(30) 5. 310 requiring (iovemiuctu sanction for increasing the remuneration of a 
director or managing director shall not apply— s. 310. 

(31) S. 311 requiring Government sanction for increase in remuneration of 
managing director on re-appointment or appointment after the Act, shall not apply 
—s. 311. 

(3*) S. 316 restricting the number of companies of which one person may be 
appointed managing director shall not apply- -s. 315. 

($3) s - 3*7 prohibiting appointment of managing director for more than five 
years at a time shall not apply — s. 315. 

(34) Provisions of ss. 3*8, 3*9, 330 and 331 relating to term of office of managing 
agent, variation of managing agency agreement, term of office of existing managing 
agents to terminate on 15th August, 1960 and application of the Act to existing 
managing agents, respectively shall not apply if exempted by the Central Government 
— s. 3*7. 

(35) Such a company shall be excluded in calculating the number of companies 
of which a person may be a managing agent in pursuance of s. 332 — s. 33* (3) (a). 

(36) Provision in s. 345 for approval of the Central Government for succession to 
managing agency by inheritance or devise shall not apply — a. 345 (2). 

(37) S. 346 requiring approval of Central Government to changes in the constitu- 
tion of managing agency firm or corporation shall not apply— s. 346(1). 

(38) Provisions of ss. 348 to 354 relating to remuneration of managing agent 
(including office allowance) shall not apply — s. 355. 

(39) Provisions of s. 369 regarding prohibition of loans etc. 10 managing agent 
etc. shall not apply— s. 369 (1). 

(40) Ss. 372 and 373 regarding prohibition of purchase by company of shares etc. 
of other companies in the same group and s. 374 providing penalty shall pot apply 
— *• 37*(»*)(b). 

(41) S. 384 prohibiting the appointment of a firm, body corporate or association 
as manager shall not apply— s. 384. 

(42) S. 386 regulating the number of companies of which a person may be 
appointed manager shall not apply— s. 386 (5). 

(43) 8. 409 relating to the Central Government’s power to prevent change in the 
board of directors likely to affect the company prejudicially shall not apply — s. 409 (3). 

(44) Provision of s. 416 relating to contracts by agents of the company in which 
the company is undisclosed principal shall not apply— s. 416 (1). 

N.B . — Where default is made by a private company in complying with any of 
the provisions of cl. (iii) of sub-s. (i) of s. 3 in its articles, the company shall cease 
to be entitled to the privileges and exemptions conferred on private companies by 
or under this Act, and the. Act shall apply to the company as if it were not a private 
company — s. 43. For remedy see Proviso to s. 43. 

For obligation of a private company on ceasing 10 be a private company to file 
prospectus or statement in lieu of prospectus see s. 44. 

113A. SUB*S. (1). el. (iii) ( c) % “Invitation to the public” For meaning 

of this expression in relation to, a private company, see sub-ss. (2) to (5) of s. 67 post. 

114. Conversion of private company into public company A private 
company may turn itself into a public company by complying with the provisions of 
s; 44. Even before such conversion the position of a private company is, in most 
respects, similar to that of a public company. Neither the Indian Act nor the Eng- 
lish Act of 19*9 made any provision for conversion of a public company into a private 
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company. But in Palmer's Company Law, 13th eel. (19*9) at p. 39s occurs the fol- 
lowing passage (61): "Many existing public companies, which can conveniently he 
worked as private companies, have in like manner altered their regulations ’ by 
special resolution." See ss. 49 and 50 of the English Act of 1948. 

For the consequences of reduction in the number of members below two, see 
45 * * 

114 A. SUB-S. (2) : — Reading section «A of the previous Act as amended by 
the Indian Independence (Adaptation of Central Acts and Ordinances) Order, 1948 
and s. 2(77 of the old Act mentioned in that section, a company did not become a 
company incorporated in India for all purposes except for the limited purpose of 
s. 277 of the old Act. Even if it became an Indian company for a period of six 
months, it could not become an Indian company for all purposes by the mere giving 
of notice that the address of the company’s registered office had been changed from 
one part of the town in India to another. A notice given under s. 72 of the old Act 
could neither make a foreign company, nor confer on a foreign company the status 
of, an Indian company (62). 


4. Meaning of "holding company” and “subsidiary”.— 
(1) For the purposes of this Act, a company shall, subject to 
the provisions of sub-section (3), be deemed to be a subsidiary 
of another if, but only if, — 

(a) that other controls the composition of its Board of 
directors ; or 

(b) that other holds more than half in nominal value of 
its equity share capital *, or 

(c) the first-mentioned company is a subsidiary of any 
company which is that other’s subsidiary. 

Illustration . 

Company B is a subsidiary of Company A, and Company 
C is a subsidiary of Company B. Company C is a subsidiary 
of Company A, by virtue of clause (c) above. If Company D 
is a subsidiary of Company C, Company D will be a subsidiary 
of Company B and consequently also of Company A, by virtue 
of clause (c) above ; and so on. 

(2) For the purposes of sub-section (1), the composition of 
a company’s Board of directors shall be deemed to be controlled 
by another company if, but only if, that other company by the 
exercise of some power exercisable by it at its discretion with- 
out the consent or concurrence of any other person, can 
appoint or remove the holders of all or a majoriry of the 
directorships ; but for the purposes of this provision that other 


(tfi) See also Hals, p. 73, foot-note. 

(62) Vasica v . J anti a Rubber Works, Ltd* [1950] East Puwj. 188 (A.I.R.). 
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company shall be deemed to have power to appoint to a direc- 
torship with respect to which any of the following conditions is 
satisfied, that is to say — 

(a) that a person cannot be appointed thereto without the 
exercise in his favour by that other company of such a 
power as aforesaid ; 

(b) that a person’s appointment thereto follows necessari- 
ly from his appointment as director, managing agent, 
secretaries and treasurers, or manager of, or to any other 
office or employment in, that other company *, or 

(c) that the directorship is held by that other company 
itself or by a subsidiary of it. 

(3) In determining whether one company is a subsidiary of 
another— 

(a) any shares held or power exercisable by that other 
company in a fiduciary capacity shall be treated as not held 
or exercisable by it ; 

(b) subject to the provisions of clauses (c) and (d), any 
shares held or power exercisable — 

(i) by any person as a nominee for that other company 
(except where that other is concerned only in a fiduciary 
capacity) *, or 

(ii) by, or by a nominee for, a subsidiary of that other 
company, not being a subsidiary which is concerned only 
in a fiduciary capacity ; 

shall be treated as held or exercisable by that other 
company ; 

(c) any shares held or power exercisable by any person by 
virtue of the provisions of any debentures of the first-men- 
tioned company or of a trust deed for securing any issue 
of such debentures shall be disregarded ; 

( d ) any shares held or power exercisable by, or by a 
nominee for, that other or its subsidiary [not being held 
or exercisable as mentioned in clause (c)j shall be treated 
. as not held or exercisable by that other, if the ordinary 
"business of that other or its subsidiary, as the case may 
be, includes the lending of money and the shares are held 
or the power is exercisable as aforesaid by way of security 
only for the purposes of a transaction entered into in the 
ordinary course of that business. 
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(4) For the purposes of this Act, a company shall he 
deemed to be the holding company of another if, but only, 
if, that other is its subsidiary. 

(5) In this section, the expression “company" includes 
any body corporate, and the expression “equity share 
capital" has the same meaning as in sub-section (2) of 
section 85. 

(6) In the case of a body corporate which is incorporated 
in a country outside India, a subsidiary or holding company 
of the body corporate under the law of such country shall 
be deemed to be a subsidiary or holding company of the 
body corporate within the meaning and for the purposes of 
this Act also, whether the requirements of this section are 
fulfilled or not. 

114B. “We have entire!) recast the definitions ol subsidiary and holding com- 
panics and replaced the existing definitions in section 2 of the Act by the provisions 
of section 154 of the English Companies Act, 1948. The effect of this new-definition 
would be that company A would be deemed to be a subsidiary of company B, if one 
of the following conditions applies: (/) company B is both a member of company A 
and controls the composition of the board of directors or (ii) company B bolds more 
than half of A’s equity share capital in nominal value, or (iff) company A is a sub- 
sidiary of any subsidiary of company B. As a corollary, a company is defined as a 
holding company of another, when that other company fulfills the above conditions 
so as to make it a subsidiary of the first. It will be noted that a company under the 
new definition, may be a subsidiary of another even though it is not a company 
within the meaning of the Act”— C. L. C. JR., para 27. 

“The illustration has been added so as to bring out clearly the intention under- 
lying sub-clause (1) ( c ). A few minor drafting improvements have also been effected 
— Notes on Clauses. 

In cl. (b) of snb-s. (2) the words “secretaries and treasurers” have been added 
by the Joint Committee; 

SUB-S. (5) : — Tor the definition of “equity share capital”, see s. 85 («). 

$UB*S« (6) : — This sub- sect ion introduced by the I.ok Sabha deals with foreign 
body corporates. 

114C* Sub •! dfory company : — The word “nominee” is a commercial rather 
than a legal expression. It denotes the absence of beneficial ownership or interest (63), 

115 . Income-tax on subsidiary & holding companies : — Where on the 
winding up of certain subsidiary companies their assets and undertakings were trans- 
ferred to the holding company, the latter was properly assessed to income-tax as a 
successor to that part of its trade previously carried on bv the subsidiary companies 
(64). 

It 6. Controlling interest : — The words “controlling interest” in para 7 (b) of 
Sch. IV to the English Finance Act, 1937 include not only direct control by the 
company which it is sought to tax, but also an indirect controlling interest in another 
company which itseH holds a controlling interest in the company not liable to he 

(63) Buckley, nth ed., pp. 387-88. 

(64) Briton Ferry Steel Co, v. Barry [1940] K.B. 463, 
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assessed to the national defence contribution (65). The holding of a bare majority 
of voting power in a company is in general sufficient to constitute a “controlling 
interest", and it is not necessary to hold such a proportion of the shares as would 
secure the passing of a resolution for which a special majority is required (65). 

5. Meaning of “officer who is in default”. — For the 
purpose of any provision in this Act which enacts that an 
officer of the company who is in default shall be liable to any 
punishment or penalty, whether by way of imprisonment, fine 
or otherwise, the expression “officer who is in default” means 
any officer of the company who is knowingly guilty of the 
default, non-compliance, failure, refusal or contravention 
mentioned in that provision, or who knowingly and wilfully 
authorises or permits such default, non-compliance, failure, 
refusal or contravention. 

This provision is new. It is based 011 s. 440 (2) of the English Act of 1948, 
The language however has been amplified so as to cover all cases which are 
intended to be included. For instance, a person who is himself guilty of the default, 
failure etc., although he cannot be said to authorise or permit the default or failure 
is obviously intended to be within the scope of this provision — Notes on Clauses. 

The Joint Committee has inserted the words “and wilfully" between "knowinly" 
and "authorises." 

116A. Wilful default ‘An act or omission to do an act is wilful where the 
person, of whom we are speaking, knows what he is doing and intends to do what he 
is doing. But if that act or omission amounts to a breach of his duty and therefore to 
negligence, is the person guilty of wilful negligence ? In my opinion that question must 
be answered in the negative, unless he knows that he is committing and intends to 
commit a breach of his duty, or is recklessly careless in the sense of not caring 
whether his act or omission is or is not a breach of duty" (66). If the neglect or 
default arises from the voluntary acts of the parties, either awake or asleep, with 
reference to their rights and interests, and did not at all arise from the pressure of 
external circumstances over which they could have no control, the neglect or default 
is wilful (67). 

6. Meaning of ‘relative’. — Two persons shall be deemed 
to be ‘relatives’ if, and only if, they are husband and wife, or 
the one or the spouse of the one is related to the other or 
the spouse of the other, whether by legitimate or illegitimate 
descent or by adoption and whether by full blood or by half 
blood, in any of the following ways, namely .— 

(i) as parent and child ; 

(ii) as grand-parent and grand-child ; 

( iii ) as brothers or sisters, or as brother and sister ; 

(65) British American Tobacco Co. v. Inland Revenue Commissioners [194.nl A.C. 435. 

(66) City Equitable Fire Insurance Co. [1945] 1 Ch. 407 per Romer J. This view was 
affirmed by the Court of Appeal consisting of Pollock M. R.. Warrington & 
Sargant, L. JJ. 

(67) Elliot v. Turner [1843] 13 Sim. 477 at p. 485. 
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(iv) as uncle or aunt, and nephew or niece ; 

(v) as first cousins, that it to say, as persons having a 
common grandparent, provided the cousins are members 
of a Hindu Joint family whether governed by the Mitak- 
shara, the Dayabagha, the Marumakhatnayam, the 
Aliyasanthana or any other system of law. 

This new section has been inserted by the Joint Committee with the following 
observation “As the expression ‘relative’ occurs not only in Schedule VII but 
also in the definition of ‘associate' the definition of 'relative" in Schedule VII has 
been included in the body of the Bill, and omitted from the Schedule" (vide J.C.R., 
para u). 

In d. (v) the words after “grand-parent ’ have been inserted by the l<ok Sabha 
making it dear that the first cousins must be members of a Hindu Joint family. 

7. Interpretation of “person in accordance with whose 
directions or instructions directors are accustomed to 
act”. — Except where this Act expressly provides otherwise, a 
person shall not be deemed to be, within the meaning of any 
provision in this Act, a person in accordance with whose 
directions or instructions the Board of directors of a company 
is accustomed to acr, by reason only that the Board acts on 
advice given by him in a professional capacity. 

116 B.:— This provision is new. It is based on s. 455(2) of the English Act of 
1948. "Unless this immmiiu is given to professional advisers like solicitors and 
auditors, it will be difficult for them to cany on their professional work. In several 
sections of the Act [cf. our redraft of s. 86D (see now s. 369)] we have recommended 
that certain prohibitions 01 restrictions should be imposed on directors and managing 
agents and on those persons in accordance with whose directions and instructions 
they arc accustomed to act, and that the penalties which we have proposed for 
directors and managing agents who contravene the provisions of these sections 
should also extend to the latter category of persons. It is not our desire that pro- 
fessional advisers should conic within these restrictive or penal provisions of the Act 
merely because they have tendered advice to directors and managers concerned and 
the latter have acted on such advice" — C.L.R . para . j to. 

In this section the words “Board of directors" nave been substituted for “directors" 
by the Joint Committee. 


8. Power of Central Government to declare an esta* 
blishment not to be a branch office. — The Central Govern- 
ment may, by order, declare that in the case of any company, 
not being a banking or an insurance company, any establish- 
ment carrying on either the same or substantially the same 
activity as that carried on by the head office of the company, 
or any production or manufacture, shall not be treated as a 
branch office of the company for all or any of the purposes of 
this Act. 
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This new section ha* been inserted by the Joint Committee with the following 
observation:— ‘'This clause empowers the Central Government to declare an 
establishment carrying on either the same or substantially the same activity as that 
carried on by the head office or any production or manufacture, not to be a branch*' 
(vide J.C. 1 L, para la), 

, For definition of “Central Government 1 *, see N. 143. 

9. Act to override memorandum, articles, etc.— Save 
as otherwise expressly provided in the Act — 

(a) the provisions of this Act shall have effect not- 
withstanding anything to the contrary contained in the 
memorandum or articles of a company, or in any agree- 
ment executed by it, or in any resolution passed by the 
company in general meeting or by its Board of directors, 
whether the same be registered, executed or passed, as the 
case may be, before or after the commencement of this 
Act ; and 

(b) any provision contained in the memorandum, 
articles, agreement or resolution aforesaid shall, to the 
extent to which it is repugnant to the provisions of this 
Act, become or be void, as the case may be. 

117. These provisions arc new. They are intended to make it clear that the 
provisions of this Act will override the memorandum, articles, agreements executed 
by the company, and resolutions passed in general meeting by the company and re- 
solutions passed by the directors of the company, unless it is expressly provided other- 
wise in the Act itself. This section will apply whether the memorandum or articles, 
agreements or resolutions, be before or after coming into operation of this Act — Notes 
on Clauses . 

This was cl. 7 of the Bill originally. The Joint Committee has made some verbal 
changes in it. 


10. Jurisdiction of Courts. — (1) The Court having 
jurisdiction under this Act shall be — 

(a) the High Court having jurisdiction in relation to 
the place at which the registered office of the company 
concerned is situate, except to the extent to which jurisdic* 
tion has been conferred on any District Court or District 
Courts subordinate to that High Court in pursuance of 
sub-section (2) ; and 

(b) where jurisdiction has been so conferred, the 
District Court in regard to matters falling within the scope 
of the jurisdiction conferred, in respect of companies having 
their registered offices in the district. 

(2) The Central Government may, by notification in th* 
Official Gazette and subject to such restrictions, limitations 
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and conditions as it thinks fit, empower any District Court 
to exercise all or any of the jurisdiction conferred by this Act . 
upon the Court, not being the jurisdiction conferred— 

(a) in respect of companies generally, by sections 
237, 391, 394, 395 and 397 to 407, both inclusive ; 

(b) in respect of companies with a paid-up share 
capital of not less than one lakh of rupees, by Part Vil 
(sections 425 to 560) and the other provisions of this Act 
relating to the winding up of companies. 


(3) For the purposes of jurisdiction to wind up companies, 
the expression “registered office” means the place which has 
longest been the registered office of the company during the 
six months immediately preceding the presentation of the 
petition for winding up. 


11 8 . This section is based on the following recommendation made by the Company 
Law Committee in para 31 of their Report : ‘‘Certain types of suits and proceedings 
under the Companies Act should be triable exclusively in the High Courts, In Chap- 
ter XIII we have suggested that, sections 164 and 165 of the Indian Companies Act 
should be so amended as to provide that winding up proceedings in respect of com- 
panies with a subscribed share capital of rupees one lac and over should take place 
only in the High Courts, We would further suggest that suits arising out of the new 
sections 153C and 153D (see now ss. 397 to 407) which wc propose on the broad lines 
of section a 10 of the English Companies Act, 1948, should also similarly be exclu- 
sively triable in the High Courts". 

In regard to winding up the District Court may be invested with jurisdiction only 
in respect of companies whose paid up share capital is one lac of rupees or less. In 
respect of certain other specified matters chief among which are those relating to 
investigation and remedial action where the company acts either oppressively or pre- 
judicially to the interests of the company, jurisdiction will vest exclusively in the High 
Court — J Votes on Clauses. 

The effect of this section is that the Central Government cannot confer jurisdic- 
tion upon District Courts in respect of winding up of companies with a paid up 
share capital of Rupees one lac and over, and in respect of companies generally by 
s. 237 (investigation of company's affairs), s. 391 (power to make arrangements or 
compromises with creditors and members), s. 393 (provisions for information as to 
compromises with creditors and members), s. 395 (power and duty to acquire shares of 
dissentient shareholders) and ss. 397 to 407 (prevention of oppression and 
mismanagement). 


119 . “Court**: — Under Act VI of 1882 the word ‘Court’ included the principal 
Civil Court of original jurisdiction in a district (68), The jurisdiction of the District 
Courts was taken away by s. 3 of the previous Act, but under the proviso to that section 
full or modified jurisdiction might be re-conferred by the Provincial Government on 
any District Court. In that case the inferior Court would be able to deride matters of 
administration and dispute arising in winding up (69). Sub-s. (3) of that section 
provided that a proceeding taken >.• a wrong Court should not be invalidated for 
that reason. But it had no application when the objection to jurisdiction was taken 


(68) SS. 3 and 130 of Act VI of 188a. 

(69) See In re Stanton, Ltd. [1928] 1 K.B. 464. 
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at the very commencement of the proceeding and at the proper time (70). The 
“Court*’ referred to in this section is the Court which has the power to deal with 
such matters as are covered by this Act itself, such as, for example, winding up pro- 
ceedings and the like and has no reference to proceedings other than those under this 
Act (71). A suit by the board of directors for declaration that the power of the 
managing agents to dismiss clerks without their consent is illegal, is triable by the 
ordinary Courts and not by the District Court within the meaning of this section. 
An order passed by a Civil Court under Order 7, r. 10, C. P. Code returning the 
plaint in such a suit for presentation to the District Court is therefore improper (71). 

120 . SUB*S. (1). High Court : — The expression *High Court’, as used in 
this section, is the High Court as a whole including the appellate and the original 
sides. Therefore, under the Rules framed by the High Court all applications relat- 
ing to companies, even those doing business in the maffasil, should be made on the 
original side of the High Court (75). 

The expression High Court used with reference to civil proceedings has been 

defined in the General Clauses Act (73), as the highest civil court of appeal (not 

including the Supreme Court) in that part of India in which the Act or Regulation 
containing the expression operates. So the Chief Commissioner of Ajmer and Merwara 
is the High Court for the purposes of the Companies Act for places within its juris- 
diction and not the Allahabad High Court (74). 

The jurisdiction conferred on the High Court in company matters is the jurisdic- 
tion to deal with matters provided for by the Act, and it is very doubtful whether 
an application to rectify the register of the Registrar of joint Stock Companies, for 

which no provision was made in the previous Act, could properly be brought before 

the Judge who was dealing with company matters (75). The High Court as the com- 
pany Court has no exclusive jurisdiction in all company matters (76). 

The High Court had jurisdiction to transfer winding up proceedings from the 
High Court to any Court which has jurisdiction to wind up companies (77). As to 
the power of the High Court, after making a winding up order, to direct subsequent 
proceedings to be had in a District Court, see s. 435 post. 

Under the previous Act the High Court was the Court which had jurisdiction 
to wind up a company having its registered office anywhere in the Punjab (78). 

121 . SUB-S. ( 2 ) Bengal — jurisdiction was conferred on all District Courts 
under ss. 38, 76, iso and 124 of the old Act in respect of companies having a subs- 
cribed capital of not exceeding Rs. 50,000 — Vide Notification No. 7288 Com. dated 
2nd November, 1936, published in the Calcutta Gazette of the 5th November, 1936, 
Part I, p. 2553. 

Assam — jurisdiction was conferred on the District Courts of (1) Assam Valley 
and (2) Sylhet & Cachar in respect of companies having a subscribed capital of not 
exceeding Rs. 50,000. But Assam has now got a High Court of its own. 

Bombay — jurisdiction was conferred upon the District Courts of Ahmedabad, 
Broach, Kaira, Poona, Satara, Sholapur and Surat in all matters under the Act. 

(70) Nataranjan v . Narasimha [1930] M. 74, 57 M.L.J. 723. 

(71) Nawabshah Electric Supply Co. v. Hariram [1947] S. 31, 227 I.C. 33 ; see also Sri- 
krishna Jute Mills v. Mothey Krishna [1947] M. 322, [1947] 1 M.L.J. 75, 60 
M.L.W. ‘90 

(72) Jagadishpur Tea Co. v . McLeod [1929] 29 C.W.N. 404 ; Mohini Mills v. Susama 
Debi [1925] 52 Cal. 586, 29 C.W.N. 403, 41 C.L.J. 191. 

(73) Act X of 1897, s. 3 (25) as amended by the Adaptation of I. aw Order, 1950. 

(74) Kekri Press Co. [1926] 48 All. 709, 24 A.L. J. 768. 

<75) Arya Insurance Co. [1937] C. Si, 63 Cal. 773. 

(76) Srikrishna Jute Mills v. Mothey Krishna, supra. 

(77) Vernor Heaton Co. [1036] 1 Oh. 289, 154 L.T. 374. 

(78) Raghubir v. Indian M. P. F. Insurance Co. [1942] L. 74. 44 P.L.R. 1. 
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Afedm— Jurisdictioh was conferred upon at! District Court* under s. 104 only 
of the previous Act. 

United Provinces— jurisdiction was conferred upon the District Court at Cawnpore 
in respect of all matters under the Act, and upon that of Lucknow in respect of 
companies whose subscribed capital does not exceed Rs. 45,000. 

Central Provinces and Berar— jurisdiction was conferred upon ail District Courts 
in respect of all matters under the Act. 

The aforesaid orders coferrring jurisdiction on District Courts in the provinces 
by the respective Local Governments, it is apprehended, lapsed on 1st April, 1937 on 
which date the amendments conferring jurisdiction on the Central Government in the 
Proviso to sub-s. (1) of s. 3 of the previous Act made by the Government of India 
(Adaptation of India Laws) Order, 1937 came into operation. Unless and until fresh 
Notifications were issued in this respect after 1st April, 1938, it is doutful whether 
the above mentioned District Courts had jurisdiction under this Act. 

In a recent case (79) however the Nagpur High Court after quoting the above 
passage has held that the apprehension of the author in this respect is groundless. 
Clause 9 of the above mentioned Adaptation of Laws Order, 1937 says that the pro- 
visions thereof shall not render invalid any notification etc. duly issued before the 
commencement of the said Order. Clause 10 provides that all such powers shall 
continue to be exercisable until other provision is made by some legislature or autho- 
rity empowered to regulate the. matter in question. Their Lordships therefore hold 
there was no need to issue a fresh notification (79). Their lordships further observed 
that even if it be held that the District Judge had no jurisdiction to entertain the 
winding up proceedings and as such was a wrong court, no objection to his jurisdic- 
tion could be gone into at the stage of appeal, by sub-s. (3) of s. 3 when it was not 
raised in the court below (79). 

The Proviso to s. 3 of the old Act [corresponding to sub-s. (2) of the present section] 
did not constitute delegated legislation and as such was not invalid (80). A District 
Judge who had been empowered by the Provincial Government under that Proviso 
had extensive orginal jurisdiction ; but it in no way ousted the revisional jurisdiction 
possessed by the High Court under s. 115 C. P. Code (81). 

The District Court empowered under the Proviso by virtue of notification by the 
Central Government possessed unlimited jurisdiction for trying civil suits when 
acting as a Civil Court, and there was no jurisdiction in law for placing any fetters 
upon it when acting in the exercise of its jurisdiction, under sub-s. (3) of s. 79 of 
the old Act (8»V The fact that the law does not provide for any appeal from an 
order passed in the exercise of that jurisdiction, and also the fact that it is always 
open to a party to move the Civil Court for the determination of the validity or 
otherwise of a meeting, arc not considerations which would justify the limiting of 
the jurisdiction (8a). 

Where the registered office of a company was situated within the jurisdiction of 
the District Judge empowered under the above proviso, he was the judge who had 
jurisdiction to pass orders for payment of any amount that might be due from the 
contributories on account of the arrears of tails under s. 186 of the old Act ; and if 
there was any dispute between the parties, he could adjudicate on it under s. 416 
of the old Act. The fact that certain contributories resided outside India was 
immaterial, as by their agreeing to become members of the company they were amen- 
able to bis jurisdiction (83). 

(79) Bharat Bank Ltd. v, K. S, Misra [4953] N. 228. 

(80) Prabhat Film Co. v. Anant Vishrtii { 1951 j B. 484, 53 Bom. L.R. 106. 

(81) British India Gorpn. v, Shanli Narain (1935] A. 310, 57 AU. 810. 

(8a) Balkrishna v. Uma Shankar [1947] A. 361 (P.B.), 1947 A.L.J. 337. 

(83) Sri Gancsh Co. v. Jiwan Ram [1934] U 384. 15 Lah. 304. 147 I.C. 739. 
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122 . District Court -.Jurisdiction : —For definition of “District Court* \ see 
cl. (14)* of ft, 2 ante, 

It has been held in England that under s. 165 of the English Act of 19*9 the 
High Court has jurisdiction to transfer to the County Court proceedings for winding- 
up, no matter what the amount of the company's capital is (84). 

123 . Central Government : Definition Central Government’' shall— 

(a) in relation to anything done before the commencement of the Constitution 

mean the Governor-General or the Governor-General in Council, as the 
case may be ; and shall include (i) in relation to functions entrusted under 
sub-section (1) of section 134 of the Government of India Act, 1935, to 
the Government of a Province, the Provincial Government acting within 
the scope of the authority given to it under that sub-section, and (ii) in 
relation to the administration of a Chief Commissioner's Province, the 
Chief Commissioner acting within the scope of the authority given to him 
under subjection (3) of section 94 of the said Act : and 

(b) in relation to anything done or to be done after the commencement of the 

Constitution, mean the President, and shall include (/) in relation to 
functions entrusted under clause (1) of article 258 of the Constitution to 
the Government of a Stale, the State Government acting within the scope 
of the authority given to it under that clause, and (ii) in relation to the 
administration of a Part C State, the Chief Commissioner or the Lieute- 
nant-Governor or the Government of a neighbouring State or other 
authority acting within the scope of the authority given to him or it 
under article 239 or article 243 of the Constitution, as the case may 
be” — See the Adaptation of Laws (Amendment) Order, 1950 published in 
the Cazcttee of India, Extraordinary, dated 5th June, 1950. 

124. Interference by Court : — ”It is an elementary principle of the law re- 
lating to joint-stock companies that the Court will not interfere with the internal 
management of companies acting within their powers, and in fact has no jurisdiction 
to do so” (85). “Now with regard to companies,” observed Chitty J., “it is right to 
let those who have embarked in a company manage their own affairs, and it is not 
right for the Court to intervene because one shareholder is dissatisfied -one who ap- 
pears during the progress of the argument to have found a few associates — because that 
one and a small number of associates think that they know more about it than the 
majority” (86). But the Court will interfere— to prevent a fraudulent sale by promoters 
to the company ; to prevent fraud on a minority of shareholders ; where directors are 
witholding payment of calls on their own shares while making calls on those of other 
members ; where the company is existing only for being wound up and gratuities are 
voted to its servants and directors : where an arrangement is being carried out which is 
beneficial only to the majority of shareholders ; where it is proposed to issue shares 
in satisfaction of dividends ; where resolutions have been passed purporting to divide, 
on winding up, the assets in fraud of a class of shareholders ; where the chairman 
of a meeting improperly rejected votes ; where a proper notice of the purpose of a 
meeting involving payment to directors has not been given ; where shares are being 
issued to secure a majority of votes ; where the majority of directors exclude the 
minority from meeting of the board or a committee of it ; or where the company is 
conducting its business in an illegal way (87). The principle that the Court will not 

(84) Vernor Heaton Co., supra. 

(85) Per Lord Davey in Burland v. Earle [190*] A.C. 83 at. p. 93 ; see also Poster v. 

Foster [1916] 1 Gh. 532 ai p. 547 ; Bhajekar 7'. Shinkar [1934] B. 243, 36 Rom, 

L>R. 483,' 151 I.C. 126. 

(86) Nylstroora Co. [1889] 60 L.T. 477 at p. 479. 

(87) Hals. (Hails!).) pp. 410- tt and the cases collected there, 
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generally interfere with' the internal affairs of a company except at the instance of M 
majority of shareholders is applicable only where the act is merely irregular add 'hot 
when it is ultra xnres (88). J t , 

Hie Courts have inherent jurisdiction to compel due observance of the mandatory 
provisions of the Act. It is a fundamental principle of legal administration that 
where the law requires something to be done, there must be in existence a Court 
that can directly order it to be done. It is well understood in all systems of civilized 
jurisprudence that where there is a right, there is a remedy (89). 

125. Doctrine of ‘‘internal management” : — People dealing with a company 
are fixed with notice of any limiiations of the powers of the company contained in the 
Statute under which it is incorporated or in the memorandum or articles of associa* 
tion ; but if it is shown that a particular act was ostensibly authorized by them, per- 
sons dealing with the company are not concerned to see the company has put itself 
into a position to exercise its powers properly. Outside parties are not concerned 
with the internal management of the company. They are not concerned to see that 
there was a proper quorum of directors present, or that persons who are apparently 
directors had in fact been validity appointed. Those are matters of internal manage- 
ment. If the disability of a director to vole upon a contract in which he was perso- 
nally interested were imposed by the articles, the question whether he was personally 
interested in, and entitled to vote upon, a particular contract, would, he regarded 
as matters of internal management with which persons dealing with the 
company would not be concerned (90). Where the main point involved is the inter- 
pretation of a certain clause in the memorandum of association relating to the 
application of the assets of the company, it is not however a mere matter of internal 
management ; a single member can therefore maintain a suit against the company for 
a declaration as to the true construction of the clause in question and the company 
cannot be excused from being impleaded in such * an action (91). As regards the 
future conduct of directors, the Court will not interfere in the management of the 
company's internal affairs (91). “If the majority of shareholders consider that a 
particular contract of employment should be terminated, the Court would not, as a 
rule, consider the matter at the instance of a minority" (92). 

It has however been held in England that the doctrine of "internal management" 
may be pushed too far and it will place limited companies at the mercy of any 
seivanr or agent who may purport to contract on their behalf. Thus not only a 
director of a company with articles founded on Table A, but a secretary or any 
subordinate officer may be treated by a third party acting in good faith as capable 
of binding the company by any sort of contract, however exceptional, on the ground 
that a power of making such a contract might conceivably have been entrusted to 
him (95). 

Where the majority of a company proj>ose to benefit themselves at the expense 
of the minority, the Court may interfere to protect the minority (94). 

Where the question was whether entering into a scheme of amalgamation by one 
banking company with another was a matter of mere internal management and 

(88) Ramkissendas v. Satya Charan [1946] 50 C.W.N. 310. 

(89) British India Corpn. v. Menzies [1936] A. 568 (571), [1936] A.L.J. 748. 

(90) T. R. Pratt (Bombay) Ltd. v . E. D. Sassoon & Co. Ltd. [1930] B. 6s, 37 Bom. 
L.R. 978, 161 I.C. 126. 

(91) Bharat Insurance Co. Kanbaya Lai [1935] L. 79s, 160 I.C. 24. 

(92) Ramkumar v. Sholapur Spinning Sec. Co. [1934] B. 427. 36 hom. L.R. 907-— per 
Bea um ont C. J. at p. 427* 

(98) Houghton 8c Co. v. Nothard, Lowe 8s Wills [1927] 1 K.B. 246 (C.A.) ; on appeal 
figtSj A.C. 1. (A11 previous cases on the point have been reviewed in this 
case). See also Kreditbank Cassel fee. v. Schenkers Ltd. [19*7] 1 8a6 (C.A.). 

(94) Menier v. Hooper’s Telegraph Works [1874] 9 Ch. App, 350. 
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therefore screened from the control of the court, the High Court was inclined to 
hold that it was not (95),; 

126. . Jurisdiction:— The jurisdiction of the High Court under the Act in 
respect of companies within its jurisdiction is special and exclusive and no other 
Court has jurisdiction with regard to such companies. This jurisdiction is however 
exercised as part of the ordinary original civil jurisdiction with which it is vested 
by law (96). The Art extends this jurisdiction to companies outside the territorial 
limits of its ordinary original civil jurisdiction, and to that extent it overrides 
Clause is of the Calcutta Letters Patent ; but neither this Act nor s. 45B of the 
Banking Companies Act, 1949 overrides Clause 11 of the Letters Patent, and 
further the said s. 45B is not inconsistent with and does not override ss. 38 to 4$ 
of the Code of Civil Procedure (96). 

The . High Court has jurisdiction to wind up a registered unlimited company 
which has no capital (97) ; or a guarantee company having no share capital (98). 

Inspitc of s. 286 of the Government of India Act in matters of or concerning 
revenue, the High Court had under the previous Act jurisdiction to consider claims 
by the Government in winding up, and that being so it would have jurisdiction to 
entertain a petition by Government, based on taxes due, to wind up a company (99). 

The Dacca High Court in Pakistan has no jurrisdiclion over companies registered 
in India and having its registered office there and they were not companies within 
s. 2 (1) (2) of the previous Act (1). 

127. SUB-S (3). Registered office and domicile The position of the 
company’s registered office is an an important factor in determining where its resi- 
residence is (a) ; but the question of residence is entirely distinct from domicile which 
is often independent of actual residence (3). Irrespective of the Act, for the purposes 
of winding up, the domicile of a company is fixed by the situation of its principal 
place of business (4), that is to say, its chief office where the central management 
and control are actually to be found (5). 

128. Residence and Jurisdiction : — A registered company can have more than 
one residence for the purposes of income-tax (6). To constitute residence by a 
British company in a foreign State or to render the company subject to the 
jurisdiction of the Courts of that State, the company must, to some extent, carry 
on business in that State at a definite and reasonably permanent place (7). A 
question often arises where a company is incorporated in a foreign State but the 
central office of its business is in British India, whether the British Indian Court 
has jurisdiction. In such a case the latter Court has jurisdiction (8). In the last 
case an order for winding up of the company was passed by the Court in Travancore 

(95) Kripa Ram v . Prasad [1951] Punj. 79, 53 P.L.R. 469. 

S ) Dhakuria Banking Corpn. (1955] N.U.C. 4849 (Cal.). 

) North of England &c. Assn. [1900] 1 Ch. 481. 

8 Monmouthshire &c. Society [1901] W.N. 6. 

Md. Amin Bros. Ltd. v. Dominion of India [1950! 54 C.W.N. 514. 

(ll Eastern Commercial Bank [1949] 53 C.W.N. 1 (D.R,) 85. 

(2) Cesena Sulphur Co. v. Nicholson [1876] 1 Ex. D. 428, 3 5 L.T. 275. 

(3)Walcot v. Bonheld [1854] Kay 534. 

(4) Jones v. Scottish Accident Insurance Co, [1886] 17 Q.B.D. 421. 

(5) I>e Beers Consolidated Mines v. Howe [1006] A.C. 455 ; New Zealand Spinning 
Co. v. Stephens [1907] 96 L.T. 50, 24 T.L.R. 172; see also Southsea Garage 
Ltd, [1911] 27 T.L.R. 295. 

(6) Swedish Central Ry. Co. v. Thompson [1925] A.C. 495. 

(7) Littauer Glove Corpn. v. Millington [1928] 44 T.L.R. 746. 

(8) Travancore National & Quilon Banks [1939] M. 318. 
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State where the company had been incorporated* and similar proceedings were also 
pending in the Madras High Court. An application under a. 153 of the previous Act 
for getting a scheme of compromise sanctioned was made in the Madras High Coqrt 
which held that the application was maintainable. “One knows”, observed Vaughan 
Williams J,, “that where there is a liquidation of one concern, the general principle is 
—ascertain what is the domicile of the company in liquidation, let the Court of the 
country of domicile act as the principal Court to govern the liquidation, and let the 
other Courts act as ancillary, as they can, to the principal liquidation. But although 
that is so, it has always been held that the desire to assist in the liquidation— the 
desire to act as ancillary to the Court where the main liquidation is going on*— will 
not ever make the Court give up the forensic rules which govern the conduct of 
its own liquidation” (9). An order for winding up passed by the Court of the 
place of incorporation, in which the principal liquidation is going on, does not 
bind a foreign creditor, '« the special forum of whose debt was not the place of 
incorporation (10). j 

The effect of the words “under this Act” in the opening words. of the section 
is not to make the jurisdiction of the Magistrate to take cognizance 1 and try the 
case conditioned upon any necessary direction or sanction given by the High Court 
(11). This view is supported by a refenrence to the provisions of s. 5, Cr. Pir. Code 
and also from the fact that s. 39 of that Code does, not give power to the High 
Court to take cognizance of offences under a law other than the Penal Code and try 
the accused itself without following the procedure laid down in that Code (11). 

Even if the winding up of a company might be regarded as being in the nature 
of execution proceedings, the jurisdiction of the High Court to entertain an appli- 
cation for winding up presented by the Government in respect of taxes due was 
not barred by s. 226 of the Government of India Act,. 1935 (12). 

Where the directors of a company made some payments more than a month 
after a petition for winding up the company was presented and an application 
was made under s. 235 of the old Act against the directors some of whom were 
residing in England and one was residing in British India but in a different 
province, it was held that the High Court had no jurisdiction over persons residing 
in England, hut had jurisdiction over the person residing in British India, though 
in a different province (13). It is a principle of international law that a Court 
should not 1 serve its processes on persons outside its own jurisdiction and upon 
persons against whom the order, if passed, cannot be enforced. The power to serve 
outside jurisdiction is entirely a question of statute without which there is no such 
power (13). 

As to the meaning of the expression “registered office” and its scope, see the 
case noted below (14). 

As to the “situs” of share for probate duty See., see notes to s. 82. 

For other cases see notes to s. 146. 

(9) English fcc. Bank [1893I 3 Ch. 385 (394) ; see also Vocalion (Foreign) Ltd. [1932] 

. 2 Ch. 196; Queensland Mercantile Agency Co. [1888] 58 L.T. 878 (879); Sorth 

Australian Territory Co. v. Goldsborough Sec. Co. [1889] 61 L.T. 716 (717) ; 

Matheson Ltd. [1884] 27 Ch, D. 225 (230). 

(10) Vocalion (Foreign) Ltd. (supra) ; New Zealand 8cc. Co. v. Morrison [1898] A.C. 

848 - . 

(11) Hindustan Biologicals Ltd. v. Jagat Narain [1953] A; 715, following Harish v. 

Kavindra [193$] . A. 830, (F.B.). 

(i*)Md. Amin Bros. Ltd. Dominion of India [1952] C. 323. 

(13) BisKadendu" v. Heed ‘[1^37] Pat. 196. 

(*i) Okura & Co; if: Forsbacka [1914] 1 K.B. 715. 
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PART II 

INCORPORATION OR COMPANY AND MATTERS INCIDENTAL THERETO 

Certain companies, associations and partnerships to be registered 

, , as companies under Act 

11. Prohibition of associations and partnerships 
exceeding certain number. — (1) No company, association 
or partnership consisting of more than ten persons shall be 
formed for the purpose of carrying on the business of banking, 
unless it is registered as a company under this Act, or is 
formed in pursuance of some other Indian law. 

(2) No company, association or partnership consisting of 
more than twenty persons shall be formed for the purpose of 
carrying on any otheT business that has for its object the 
acquisition of gain by the company, association or partnership, 
or by the individual members thereof, unless it is registered 
as a company under this Act, or is formed in pursuance of 
.Some other Indian law. 

(3) This section shall not apply to a joint family as such 
carrying on a business ; and where a business is carried on by 
two or more joint families, in computing the number of 
persons for the purposes of sub-sections (1) and (2), minor 
members of such families shall be excluded. 

(4) Every member of a company, association or partner- 
ship carrying on business in contravention of this section 
shall be personally liable for all liabilities incurred in such 
business. 

(5) Every person who is a member of a company, associa- 
tion or partnership formed in contravention of this section 
shall be punishable with fine which may extend to one 
thousand rupees. 

In sub-s. (3) the words “as such" have been inserted after "joint family" by 
the Joint Committee. 

* 129 . : — This section corresponds to s. 4 of the previous Act. After indepen- 
dence it is inappropriate that companies should, hereafter be formed either in 
pursuance of an Act of Parliament of the United Kingdom or of Royal Charter 
or Letters Patent. Phis explains the omissions made from sub-sections (1) and (a) 
of that section. Sub-s. (3) makes a few drafting improvements in sub-s. (3) of s. 
4 of the former Act — Notes on Clauses . 

Sub-s. (3) excludes individual joint families carrying on a joint family trade or 
business from the operation of this section. But it seems that where two or more 
joint families carrying on joint family trade or business form a partnership and 
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the total number of members of such joint families* excluding their minor members, 
exceed twenty* these joint families will come within the mischief of this section. 
The argument that individual members of a joint family are to be considered as 
sub-partners and the joint family consisting of these members should be reckoned 
as one person does not appear to be sound. 

Sub-s. (4) provides for personal liability of each member who would come 
within the mischief of the section. 

Sub-s. (5) provides that such member shall also be liable to a heavy fine. 

1 30 . Native State : — As the previous Act (of its own force) did not apply to 
a Native State, the transactions in such a State of an association consisting of more 
than twenty members were not illegal (15). 

131 * Object “The object of the Act M , says Lord Justice James, "was to 
prevent the mischief arising from large trading undertakings being carried on by 
large fluctuating bodies so that persons dealing with them did ntit know with whom 
they were contracting and so might be put up to great expenses, which was a public 
mischief to be repressed” (16). 

Where the proprietors of a Zemindary were numerous, the formation of a limited 
company by them was beneficial not only to themselves, but to those who had 
dealings with them (17). 

132 . Indian Law : —It means any Act, Ordinance, Regulation, rule, order 
or bye-law which before the commencement of the Constitution had the force of 
law in any Province of India or part thereof, and thereafter has the force of law 
in any Part A State or Part C State or part thereof, but does not include any^ Act of 
Parliament of the United Kingdom or any Order in Council, rule or other intrument 
made under such Act — See cl. (39) of s. 3 of the General Clanses Act, 1897 as 
amended by the Adaptation of Laws Order, 1950. 

132 A. SUB-S. (1). “Banking” ' The word "banking” has been defined in 
s. 5 (0 (b) of the Banking Companies Act, 1949 as meaning "the acceptance for 
the purpose of lending or investment, of deposits of money from the public, repayable on 
demand or otherwise, and withdrawable by cheque, draft, order or otherwise.” 
A Samajam , even though consisting of 15 members, which carries on money-lending 
business, will not be a banking company compulsorily registrable under this section, 
if there is no evidence to show that it was formed for accepting deposits or was 
actually accepting deposits at any time (18). 

133 , Maximum and minimum numbers of members : — The maximum 
number of members who can carry on business for gain without registration as a 
company is ten in the case of banking companies, and twenty in the case of any 
other company. But the minimum number required for the formation of a com- 
pany is two in the case of a private company and seven in the case of any other 
company [sec s. 13 (1)]. The company may be wound up by the Court, if the 
number of members falls below this minimum (19). For consequence of carrying on 
business when the number of members falls below the minimum, see s. 45. 
Although the number of members of a partnership does not at its inception exceed 
the above maximum, the company nevertheless becomes illegal, if subsequently that 
number is exceeded (so). 


(15) Appa Dada v. Ramkrishna [1930] B. 5, 53 Bom. 65*, 31 Bom. L.R. 1187, 
(ifi) Smith u. Anderson [1880] 15 Ch. D. s 47 (C.A.) at p. *73. 

(17) Lai Gopal v. Khororeah Zemindary Syndicate [191 *] 16 C.W.N. 397. 

(18) Samyuktha Samajam v. Ooli Kalyani [1954] Tr-Coch. 50. 


(» 9 ) S. 4J 
(so) Re 


cl. (d) . 

as, expnrU Poppleton [1884} 14 Q.B.D. 379. 
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114 . Illegal association : —An association consisting of more than the maxi* 
mum number of members stated above and formed for the purpose of carrying on 
business with a view to gain is an illegal association (ai). Such an association cannot 
sue on any contract made by it (as), and its members will be individually liable for 
the contract, unless the person suing was aware of the illegality at the time of 
entering into the contract (as). The members of a partnership or company hit by 
this section can however have beneficial interest in the property (94). 

If the association of the individuals was a partnership, on each of such occasions 
when a death occurred and the heirs of a deceased partner were taken in, a new 
partnership would, in the eye of law, be formed, and this would clearly come within 
the words of sub s (3) ; for this section governs not only the first formation of the 
company, association or partnership, but rules its continuance. An association formed 
for trading may be perfectly legal at its formation, but if the number of persons 
increase later on and exceed the maximum allowable under this section, the associa- 
tion becomes illegal (35). 

Where four firms entered into a partnership and the aggregate of the 

number of members of all the firms exceeded twenty, it was an illegal association 
under this section and could not maintain a suit (36). 

The illegality of a company does not protect its members from being sued by 
a stranger who was not aware of all the facts which made it an illegal association. 
Unless the person dealing with such an association is particeps criminis , there can 
be no turpis causa to bring him within the operation of the rule cx turpis causa 
non oritur actio (37). In the case of an illegal association a suit can be brought 
against^ some members of the association, as the liability is joint and several 

under $. 43 of the Contract Act (37). Such an association cannot be wound up at 

the instance of the association or any of its creditors or members (38). 

Such an association, however, need not be registered if it does not carry on 
business with a view to gain, either by the individual members or by the associa- 
tion as a whole (39). If the illegality of an association is not ex facie apparent, or 

if it is a mixed question of law and fact, or is a question the determination of 
which depends on extraneous facts, the Court is not bound to assume that the ille- 

gality exists or must necessarily come to light on a trial of the facts (30). 

Where a partnership consists of more than twenty members, it is an illegal 
association, and a partition suit by one partner against the remaining partners is 


(31) Padstow Total Loss Association [1883] 30 Ch. D. 137 ; Naidu v. Mudalier [1918] 

S IC. 513 ; Bhikaji v. Bapu [1877] 1 Bom. 550 ; Northcote Ginning Factory 
P4] 36 I.C. 613 ; Mohideen v. Periyanayakam [1935] M. 333, 20 M.L.W. 430 ; 
wson v . the King [1959] R. »73 I Kumaraswami v. Chinnathambi [1950] « M.L.J. 
453, 63 M.L.W. 889. 


(33) Jennings v. Hammond [1883] 
v . Raghava Chetti [1895] 19 


w .B.D. 335 ; Madras H. M. B. Provident Fund 

_ v t .vwrj ad. 300; Ramasami v. Nogcndrayyan [1895] 19 

Mad. 31; Senaji v. Pannaji [1930] P.C. 300, 34 C.W.N. 1107 affirming Pannaji 
v. Kapurchand [1937] M. 133/50 Mad. 175; Nibaran v . Lalit [1939] C. 187, 
[1938] 2 Cal. 368. 

(33) South Wales A. Steamship Co. [1876] 2 Ch. D. 763. 

(24) Nibaran v. Lalit (supra) ; Queen v. Tankard [1894] 1 
'25) Nibaran v. Lalit 

ai a .. c •» 


Q.B. 548- 


|* 6 ) Pannaji v. Senaji [1984] B. 361, 36 Bom. L.R. 786. 


>7) Appa Dada v. Ramkrishna (supra). 
(,8) Padsto 


tow Total Loss Association (supra) ; South Wales A. Steamship Co. (supra) ; 

Ilfracomb Building Society [1901] 1 Ch. tbs ; Mewa Ram v. Ram Gopal [19*6] A. 
591, 48 All. 735, *4 A.L.J. 777. 

(»9) Re Stddal [1885] ,5 Ch. D. I. ; St. James' Club [*85*] * De G. M. & G. 3S3 ; 

Wigfield v. Potter [1881] 45 L.T. 61s ; Crowther v. Thorley (1884] 50 >L.T. 43. 

(30) Rapji v. Batons! [1930] B. 431 (433). 34 Bom. 696, 3s Bom. L.R, 389: i«6 I.C. 305. 
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not maintainable (31). Illegality in the mode of formation of a partnership is not 
the same thing as an illegality in regard to the consideration or object of the agree- 
ment. It is doubtful if a partnership agreement which has not been registered, 
though so required by this section, is void under s. *3 of the Contract Act (3s). 
In the undernoted case the Allahabad High Court refused to make a declaration 
under 8. 4a of the Specific Relief Act that such an association was unlawful (33). 

Where the members of a "chit fund" together with the organisers are less than 
so, the association is not compulsorily registrable as a company under this section 
(34). Merely because persons choose to affix the word " Co." after the firm name, 
the company need not be registered under the Act. It is the number of members 
of the partnership that determines the question whether the company should be 
registered under the Act (35). 

Where a firm consisting of less than twenty partners is subsequently converted into 
a joint stock company with additional partners so as to consist of more than twenty 
partners, it must be registered. If it is not registered, no suit can be maintained in 
respect of that partnership. But when a person, who was a partner in the firm and 
was, as such, entitled to a share of the profits when the membership of the firm was 
below twenty, is not allotted any share in the newly formed company he, being totally 
unaware of the increase in the number of members and of the conversion, cannot be 
made to lose his right to a share of the profits. A suit by him for a declaration that 
there has been a dissolution of that partnership, and for accounts, cannot be dismissed 
on the ground of non registration under sub s, (a) (36). 

It is well established that a person who pays money to another to be used for an 
illegal purpose can recover the money before it has been actually used for such illegal 
purpose. But when the suit is laid not for the refund of any subscription and even if 
it is so laid there was the circumstance that the illegal partnership has carried on the 
business for several years with the help of that money and the plaintiff and his 
predecessors had had the benefit of the profits from the business, it would not be a 
case of an illegal purpose not having been carried out (37). 

135. Limitation : — The starting point for computing limitation in a suit for 
the return of share money contributed by a person to an unregistered association of 
more than ato members would be the date on which money was paid, and there would 
he no reaming cause of action (37). 

136. What la an association : — To constitute an "association" within the 
meaning of this section, the existence of a legal relation between more than the 
maximum number giving rise to rights or obligations or mutual rights and duties is 
absolutely necessary (38). All the members of the association must be directly interested 
in the management of the concern either personally or through their constituted 
agent (39). If the substantial purpose of an association is not to carry on a business for 
gain, the fact that gain may accrue incidentally or may arise from merely subsidiary 

(31) Madan v. Janki [19*7] *5 A.L.J. 147, [19*7] A. 487 ; Kumaraswami v. Cbinna- 
thambi, supra. 

(3*) Allabhux v. Saindad [1933] S. *9. 

(33) Bhola Nath v. Lachmi Narain [1931] A. 83, 53 All. 316, [1931] A.L.J. 84. 

(34) Sketna v. Srigiri [1953] Hyd. 14s following Neelamega v. Appiah, infra. 

(35) Raviji v. Devchand [1951] Kutch 5$. 

(38) f arasurama v* Subburamachari [1938] M. 151. 

(37) Kumaraswami v. Chinnathambi, supra. 

(38) Ramkrishna v. Baij Nath [1911] 8. A.L.J. 3s ; Neelamega v. Appiah [1906] 59 
477 (F.B.) ; Panchena v, Gadinhare [1897] so Mad. 68. 

(39) Bipul 1/. Hazi Nasib Ali [1909] 13 C.W.N. 638, applying the principle of Smith 
v. Anderson (supra) and Crowther v, Thorley (supra). 
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provisions does not make registration necessary (40). The proprietors of some wool 
factories entered into a pooling contract by virtue of which they agreed to work on 
factories in a certain manner and to share the total profits in certain proportions, The 
contract was for a period of 5 years. The defendant No. 1 was to work his factory 
for the first sj years and defendant No. 3 for the next a} years ; plaintiff and defendant 
No. a had the option of working their factories or not as they pleased, but if they 
worked them they were bpund to share profits with the other parties to the contract 
according to the terms thereof. It was held that the contract did not constitute a 
partnership or association, and that the proprietors were not carrying on any business 
jointly within the meaning of of this section (41). A pool arrangement formed between 
the owners of ginning factories of a particular place under which they agree that each 
one of them should contribute his earning to the common pool for the purpose of 
stifling competition and distribute the same in certain shares among them, each member 
of the pool being allowed to carry on his business in an unrestricted manner and being 
responsible to the pool, is not an association for the purpose of carrying on any 
business as contemplated by this section (4s). 

Persons who joined themselves together in the purchase of a property and have 
remained joint as owners and for holding and using it in order to make gain thereby, 
are an association within s. 3 of the Income Tax Act XI of 192a) (43). 

A trading association which is synonymous with the term 4 ‘a trading company" 
or "a trading society" to be within this section, must also be one formed on the basis 
of contract between its members (44). 

137 . “Partnership” : — The use of the word “partner" or '‘partnership" in the 
agreement does not necessarily show that there was a partnership. The parties may 
call themselves partners, but if it appears that one party is to do nothing more than 
advance money to the other and is to be repaid by a share of profits, they must be 
treated as creditor and debtor and not partners (45). 

138 . Effect of non-registration .—Where an association is compulsorily re- 

gistrable under this section, but is not registered, one member of the association cannot 
sue another member in respect of any matter connected with the association (46), 
nor can a member or outsider maintain a suit against the association, for it cannot 
contract any debt (47), or enter into any contract (48). One of the members of such 

a company cannot sue for partition of the existing assets, or fot any other relief (49). 

An association which is illegal cannot be wound up under the Act at the instance 
either of the association, a creditor or a shareholder (50). So too, an action by an 
illegal association, whether against a member or any other person, will fail as soon 

as the illegality is disclosed (51). Such an association being an illegal body, its exis- 

tence will not be recognized by law, and although a suit by a third party against 


( 40 ) 

(40 

( 4 *) 

( 43 ) 


Kraal v. Whymper [1890] 17 Cal. 786. 

Madan v. Shewlal [1934] I- 882, 154 I.C. 156, id I-ah. 574. 

New Moffussil Co. v . Rustomji [1931] 60 Bom. 800, 38 Born. L.R. ,408. 


<44 

( 45 ) 


(46) 

( 47 ) 
(48: 
( 49 ] 



a Cal. 368. 

Shaggy Lai v. De Gruythcr [18B*] 4 AU. 74 ; 

Bipul v. Nasib [1909] 13 C.W.IJJ. 638, 1 I.C. 655 ; Mahomed Yusuf v. Pir Moham- 
mad [igss] 65 I.C.' 368. . . , „ 

Ramkrishri a v. Baijnath (supra); Kumaraswami v. Chmnatbambi [1951] M. >91, 

[1950] M.L.J. 453. . ^ „ 

Re London Marine Association [1869] 8 Eq. 176. 
i) Jennings v. Hammond [188a] 9 Q.B.D. asfi at p. 3*9. 

l) Mewa Ram v. Ram Gopal (supra) ; Nathu v. Walt Mohammad [1933] L. isi ; 
' Kumaraswami v. Chinnathambi. supra. 

Padstow Total Loss Assn (supra) ; Raghubar v. Sarrafa Chamber [1954] A. 553. 
Re Day [1876] 1 Ch. D. 699. 
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the members of such an association is maintainable in certain circumstances, it 

would not be maintainable if the plaintiff was particeps criminis <5*). It has been 
held by the Rangoon High Court that members of such an illegal association can 
bring a suit for declaring the respective shares of their association and directing 

that they be repaid their shares after recovering the buildings and other property 
of the association, into which the subscription money is changed, into cash and 
after payment of debts and liabilities. Such a suit is governed by Art. iso and 
not Art. 6s of the Limitation Act (53). 

A person cannot maintain an action which arose out of transactions with an 
illegal association (54). It is not open to a partner of an illegal partnership to claim 
a refund of his original subscription after participating in the profits of the part- 
nership for several years (55). But where the agreement has been made and the 
contribution has been paid by one associate to another and the business has not 
been started, there is an equitable principle that the associate should get back the 
money. The principle of pari delicto does not come in, because the delict, though 
contemplated and agreed to, has not yet been committed (56). Money lent to an 
illegal association for the purpose of carrying out its object cannot be recovered (57), 

Where an illegal partnership was for a considerable time carried on in defiance of 

the law and the money subscribed was utilized for its objects, it cannot be recovered 
back, nor the share of the assets of the partnership by a member thereof (58). 
Where an association of more than 25 persons was formed but not registered and 
the promoters took money from the shareholders, it was held however that as the 
Act imposed the duty of registering the association upon the promoters, they could 
not be heard to insist on their own neglect to register it as a defence to an action 
for recovery of the money (59). 

The effect of non-registration is that the company, association or partnership 
will have no legal existence as such, but it does not prevent the individual 
members from transacting business with third parties (60). 

A kuri chit transaction, whereby a number of persons subscribe a certain sum of 
money by instalments, and each in turn, as determined by lot, takes the whole 
of the subscription for the instalments executing a bond for securing payment of 
further subscriptions, is not illegal under this section or s. 294 A of the Penal Code. 
.A lxmd containing the above provision can be enforced by suit (61). Where a chit 
concern is the business of one person alone and the chit collections are under his 
control and at his absolute disposal and the subscribers have nothing to do with 
the management of ir, registration of such fund is not compulsory, though it may 
consist of more than 20 subscribers (62). But where a chit agreement gave certain 
persons, nine in number, the right to conduct the affairs of the chit, and the whole 
body of subscribers, more than 20 in number, joined in the agreement and retained 
power in themselves to control the acts of their appointed office-holders, it was held 


(52) Madan v . Shewlal (supra). 

(53) U. Sein Po v. U. Phyn [1930] R. 21, 7 Rang. 540, 120 l.C. 902; followed in 
Jagannath v. Perumal [1953] Aj. 14. 

(54) Josephs v. Pebrer [1825I 3 B. & C. 639. 

(55) Kumaraswami v. Chinnathambi, supra ; Ram Hass v. Muktit Dhari [1952] 
V.P. 1. 

(56) Ram Dass v. Mukul Dhari [1952] V.P. r. 

(57) Philips v. Davis [1888] r, T.L.R. 98 following Jennings v. Hammond {1882] 9 
Q.B.D. aar, & Shaw i». Benson (1882] 11 Q.B.D. 569. 

(58) Gopilal v. Panduran (1926'! N. 241. 92 l.C. 640. 

(59) BrclL v. Montreaux [1854] 1 K- & J. 9#. 

(60) Hasanali u. Ratilal [1953] Sau. 141. 

(61) Vasudevan v. Mam mod [1898] 22 Mad. 212. 

(6a) Subbier V. Rainier, v M.L.T, 52. 
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that the agreement requited registration (63) and no suit could be maintained upon 
a bond by the subscriber? in such a case (64). 

Where an association is illegal as being an unregistered association of more than 
twenty persons carrying on a businesss having for its object the acquisition of gain 

(65), the Court is not debarred from affording relief to the members asking for 
return of the money paid into the hands of agents, by granting an account (66). 
The cause of action for the return of money paid in order to form a society or 
business prohibited by this section accrues as soon as the money is paid, and there 
is no continuing cause of action in such a suit (67). 

An association which ought to have been, but is not, registered under this 

section, is however liable to assessment to income lax on its profits (68). 

1 S 9 # Limitation : — The starting point of limitation in a suit for return of 
share money would be the date on which the money was paid, and there would be 
no recurring cause of action (69). 

140 • Sub«a* (2) : — In order that sub-s. (2) might apply, it is necessary that 
in (he first place there should lx: either a company, association or partnership 

consisting of more than 20 members. Secondly, such company, association or part- 
nership must be formed for the purpose of carrying on business other than the 
business of banking. Thirdly that business must have for its object the acquisition 
of gain, either to the company, association or partnership, or to the individual 
members thereof (70). 

Any association or company formed in contravention of these must be held to 
be illegal, and no Court should entertain a suit brought in relation to such com- 
pany or association (71). 

141 * “Formed” : — Where an association consisting of more than 20 persons 
was formed before the commencement of the English Act of 1862, it was held that 

the association was not “formed’* within the meaning of s. 4 on each occasion of 

a change of membership and did not require registration under the Act (72). It 
should be noted that provisions of this section were in existence in the previous 
Indian Acts since 1866. 

142. “Carrying on business” : -The expression “carrying on business” implies 
some continuous control of the business by the association (73). “Carrying on 
business” only exists where there is a joint relation of more than twenty persons 
for the common purpose of performing jointly succession of acts and not where the 
relation exists for a purpose which is to be completed by the performance of a 
single act (74). Where* a business is carried on by trustees less than twenty in 
number, but the beneficiaries are more than twenty, the association is not illegal (74). 
Unregistered land companies have been held to be not illegal on the ground that 
they were formed merely for acquiring and dividing land between the members and 

(63) Narayanasami v. Jambu Aiyan [1900I 11 M.L.j. 130. 

(64) Ramasami v. Nagendrayyan [1895] 19 Mad. 31. 

(65) Greenberg v, Cooperstein [1926] Ch' 657. 

(66) Ibid. But see Shaw v. Benson [1882] 11 Q.B.D. 563; Barclay v. Pearson [1893I 
2 Ch. 154 ; Wilkinson v. levision [1925] 42 T.L.R. 97 and Jennings v, Hammond 
[1882] 9 Q.B.D. 225. 

(67) Ram Kumar v. Nem Chand [1921I 19 A.L.J. 836. 

(68) Sri Gopalji Co, v. Commissioners of Income Tax [1931] L. 376. 

(69) Kumaraswami v. Chinnathambi, supra. 

(70) New Moffussil Co. v. Rustoroji [1931] 60 Bom. 800, 38 Bom. L.R. 408. 

(71) Uthayya v. Somayya [1955] Mvs. 149. 

(72) Shaw v. Simmons [1883] 12 Q.B.D. 117. 

(73) Madan v. Shcwlal (supra). 

(74) Smith v. Anderson [1880] 15 Ch, D. 247 (C.A.) ; Crowther 0. Thorlev [1884] r,o 
I T. 48 - 
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not for carrying on any business of land jobbing or trafficking in land (75). As to 
the meaning of the expression see Okura & Co. v. Forsbackn (76). 

143 * 'Business/' is a wider term than "trade'' and may in- 

clude hiring land and employing a manager to farm it (77). Where an association 
or partnership is formed for purposes of carrying on a business, what the Court 
has to see is whether each of the members will be liable individually upon contracts 
made and whether each would have rights accruing to him upon such contracts (78). 
A single venture, where a single article or a number of articles on a single contract 
are purchased and sold, may not amount to a business, but where a number of bales 
are purchased at one time, sales are to go on, profits are to be realized and these 
profits are to be divided among the partners, it is not a single venture and amounts 
to a partnership within this section (79). "Business" does not include the case of 
an association of persons who contribute sums to be applied in relieving its members 
in the case of sickness, the balance being distributable at the end of each year (80). 
Failure to register a firm under this Act can have no effect upon its business (8t). 
The word "business' must be construed in a reasonable manner. The words 
"any other business" show that what the legislature contemplated is something 
which must be business in the same sense in which banking is, although impliedly 
described as business (8a). 

144 . Peraon:— The word "person" denotes an individual and does not in- 
clude bodies of individuals whether corporate or not, since any such extended 
definition would be repugnant to the subject and context of the section (83). So an 
association of several persons, consisting of more than twenty persons, formed with 
the object of acquiring commercial gain, is essentially within the purview of this 
section (83). But it has been held by the Allahabad High Court that a person, 
who holds shares' in a company personally as a trustee for a number of beneficiaries 
or as a guardian for a minor, is to be counted as one individual person, on the 
ground that the word "person" in this section can be used to include a collection 
of people, e.g., an association of individuals known as a joint Hindu family, or 
beneficiaries interested beneficially in property vested in a trustee (84). If the various 
individual members of one or more joint Hindu families form an agreement of 
partnership among themselves, then each individual member must be reckoned a 
pcTson for the purpose of this section. If, however, there is merely a family part- 
nership created by operation law, so that the individual members are governed by 
the principles of Hindu law and not by the Contract Act, then the individual 
members are merely sub-partners in any agreement made on behalf of the family, 
and the joint family consisting of these members should be reckoned as one person 
for the purposes of this section (85). Sub-partners are not members of a firm and 

( 75 ) Wigfield v. Potter fi88i] 45 I..T. 612; Re Siddal (supra); Grow t her v. Thorley 
(supra). 

(76) [19 1 4J 1 K.B. 715. 

(77) Hams v. Amery [1865] L.R. 1 C.P. 148; Commissioners of Inland Revenue v. 
Korean Syndicate [1920] 1 K.B. 598, 603, on appeal [1921] 3 K.B. 258. 

(78) Pannaji v. Kapurchand [1927] 51 M.L.J. 667. r, o Mad. 175. [1927] M. 123. 

(79) Scnaji v. Pannaji [1930] P.C. 300, 59 M.L.J. 435, 34 C.W.N. 1107: see also 
Pannaji v. Senaji [1934] B. 361, 36 Bom. L.R. 78(1. 152 I.C. 580. 

(80) One 8c All Sickness Assn. [1909] 25 T.L.R. 674. 

(81) Ravji v, Devchand [1951] Kutch 55, 

(82) New Mofussil Co. v. Rustomji, (supra). 

(83) Akola Gin Combination v. Northcote Ginning Factor) 11914) ah l.C. 613: 
Pannaji v . Kapurchand (supra) ; Senaji v. Pannaji (supra). 

(84) Motiram v. Mahainmad Abdul [1924] 22 A.L.J. 487, [1924] A. 414; Mew a Ram 
v. Ram Gopal [1926] 24 A.L.J. 413, 48 All. 395. 

(85) Bisanchand v. Govinda [1934] N. 45 ; Pannaji v. Kapurchand (supra) : Senaji v. 
Panaji (supra). But see sub-s. (3) and notes thereon (supra). 
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the Existence oi sub* partners would not affect the number of members of a firm for 
the purposes of this section (86). But where persons exceeding twenty calling them- 
selves as partners of four different unregistered firms, enter i;ito a partnership lo 
carry on business, and each person is individually entitled to the benefit of the 
contracts, the partnership is illegal under this section (87). 

On the question whether a company registered under this Act is a * ‘person*’ 
within the meaning of this section, King, C. J. and Ziul Hassan, J. observed : 
“We are doubtful whether registered companies cannot be held to be “persons” 
within the meaning of s. 4 (of the previous Act) as a registered company is a corporation 
and for most legal purposes can be held to be a person” (88). In England under the 
Solicitors Act, 193s [Law Society v. United Service Bureau (1934) 1 K.B. 343], the Dentists. 
Act, 1878, the Veterinary Surgeons Act, 1881 and the Pharmacy Act, 1868 [Pharmaceu- 
tical Society v. London & Provincial Supply Assn. (1880) 5 App. Cas. 857] a “person” 
means a natural person and not a body corporate. 

145. "Gain": —-“Gain” is not limited to pecuniary gain or commercial profit 
only ; and a company is formed for the acquisition of gain when it is formed to 
acquire something as distinguished from a company formed for spending something 

(87). If one of the objects of a company be the acquisition of gain, the mere fact 
that the members either singly or jointly propose to dispose of the gain on some 
charitable object will not exclude the company from the purview of this section (89). 
The primary object of the association is to be looked into and no regard should be 
paid to the circumstances that develop later on (90). 

146. Foreign companies A limited company incorporated under the laws 
of another country may trade in this country without being incorporated according 
to our law (91). The word “formed” in this section must mean “formed in this 
country” (92). If however a company incorporated in the foreign country established 
a place of business here, it must comply with the provisions of ss. 592 ei seq. (92). A 
foreign company cannot be registered as an existing compan> under the Companies 
Act (93), and cannot, unless it has an office in this country, be wound up here (94). 

147. Other companies: — The expression “or is formed in pursuance of some 
other Act” probably means formed and having existence recognized by another 
statute (95). An unregistered company consisting of nine shareholders only does not 
require registration for its valid existence (96). Mutual assurance associations arc within 
the section (97). 

148. Sub«s. (3) : — Even before the new sub-s. (3) of s. 4 of the old Act came 
into operation, it was held that a joint family business concern, which by its 
nature descends from father to son, in which interests are acquired by succeeding 
generations, not by an act of parties but by the law of inheritance, was not an 


186) Chandulal v. Keshavlal [1936] B. 246, 38 Bom. L.R. 486. 

(87) Senaji v. Pannaji (supra). 

(88) Ragnunath v. Lucknow Sugar Works [1936] O. 56 (59), 159 T.C. 121. 

(89) Arthui Average Assn. [1875] 10 Ch. App. 542 ; Padstow Total Loss Assn (infra) 
Tan Waing v. Bo Hein [1932] R. 167 ; Uthavya v. Somayva [1955] Mys. 149, 

(90) Chheddi Lai v. Punna Lai [1930] A. 186, 52 All. 325, [1930] A.L.J.337. 

(91) See Bateman v. Service [1881] 6 App. Cas. 386. 

(92) Buckley, loih ed., p. 4, 

(93) Bulkely v. Schutz [1871] L.R. 3 P.C.C. 764. 

(94) Liard Generate Italiano [1885] 29 Ch. D. 219. 

(95) Ufracomb fee. Society [1901] 1 Ch. 102. 

(96) Mohideen v. Pcriyanayakam [1925] 20 M.I..W. 430, 84 l.C, 118. 

(97) Padstow Total Loss Assn. [1883] 20 Ch, D. 137. 
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association of persons in this sense and did not therefore come within the scope of 
this section (98). 

149* Sub-s. (5) -Sub-ss. (1) and (2) are the only sub -sea ions to which the 
wording of sub-section (5) can be applied. This sub* seel ion does not punish a 

person for having been a member, prior to its enactment, of an illegal association, 
company or partnership formed in contravention of sub-s. (2). But sub-section (5) 
is applicable to persons who. continue to be members of such illegal association, 
company or partnership after the enactment of this sub-section, even though this 
illegal association, company or partnership was formed before the enactment of the 
sub-section (99), It is true that offences under sub-s. (5) and s. 278 (5) of 

the old Act, (see now s. 624 post) are non-cognizable and cannot be investigated by 
the police under Chap. XIV of the Code of Criminal Procedure, 1898 ; but the mere 
fact the offences were wrongly investigated and sent up by the police is not an 

obstacle to their being tried by a Magistrate (1). There is no legal objection to the 

procedings being dropped by the Magistrate, if he finds that he ought not to have 
taken cognizance of the offence under this sub-section (99). 

Where a company consisting of more than 20 persons formed in 1922-25 is un- 
registered, the members thereof can be punished for continuing to be members of 
such company under sub-s. (5) though they cannot be punished for originally forming 
themselves into a company in contravention of sub-s. (2) (2). 


Memorandum of Association 

12. Mode of forming incorporated company. — (1) 
Any seven or more persons, or where the company to be 
formed will be a private company, any two or more persons, 
associated for any lawful purpose may, by subscribing their 
names to a memorandum of association and otherwise comply- 
ing with the requirements of this Act in respect of registration, 
form an incorporated company, with or without limited 
liability. 

(2) Such a company may be either — 

(a) a company having the liability of its members 
limited by the memorandum to the amount, if any, unpaid 
on the shares respectively held by them (in this Act termed 
“a company limited by shares”) ; 

(b) a company having the liability of its members 
limited by the memorandum to such amount as the mem- 
bers may respectively undertake by the memorandum to 
contribute to the assets of the company in the event of its 
being wound up (in this Act termed “a company limited 
by guarantee”) ; or 

(98) Nibaran v. Lalit [1939] C« 187, [1938] 2 Cal. 568 ; sec also Mew a Ram v. Ram 
Gopal [19*6] 48 All. 595 ; Moti Ram v, Md. Abdul (1924] 46 All. 509. 

(99) Muthuveeran v. Mottayan [1942] M. 285. [1942] 1 M.L.J. 250, [1942] M'.W.N 121. 
(i) Dawson v. ihc King [1959] R. 2 75. 

(2> Mutthnveeran v. Mottayan, supra. 
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( c ) . a company not having any limit on the liability of 
its members (in this Act termed “an unlimited company*); 

This section corresponds to s. 5 of the old Act and s. 1 of the English Act ‘of 194$. 
No change of substance has been ma de— Notes on Clauses. 

As to the meaning and privileges of a private company sec notes to s, 3 (1) {lii). 

ISO, “Persons” The word " persons ” includes a married woman, a 
bankrupt and a foreigner residing abroad (3), but not an infant, as under the Indian 
Contract Act a contract made by him is void (4). A firm is not a person, and the 
individual partners must subscribe (5). If a firm name is, with the authority of the 
firm, subscribed to a memorandum of association and is accepted by the Registrar, the 
partners will be joint holders of the shares subscribed for (6), provided the partner 
subscribing had special authority from his co-partners to accept the shares (7). The 
Registrar's certificate of incorporation is conclusive (8) ; but it will not make the illegal 
objects legal (9), nor does it obviate the objection that the memorandum was not 
signed by seven persons (10). 

l$l, “Lawful purpose” The purpose for which a company is proposed to 
be established must be lawful. It must not be in contravention of the general law of 
the country, e.g., to run a lottery. Where a scheme purports to grant interest-bearing 
loans on personal security to persons chosen by lot, it falls within s. 294- A of the Penal 
Code and as such is illegal (11). Where the main object of a company is the conduct 
of a lottery, the mere fact that some of its objects were philanthropic will not save the 
company from being unlawful. The purpose would still be illegal even where the illegal 
business is merely annexed to the real one which is philanthropic (12). Where a 
company was formed in England for the sale there of tickets and chances in one Irish 
lottery, it was held that the object of the company was unlawful and that the Registrar 
was right in refusing to register the company (13). 

152. Signatories to memorandum In the absence of special regulation 
requiring the signatories to the memorandum to pay for their shares, they are not 
liable to do so, until a call has regularly been made upon them (14). A subscriber 
to the memorandum cannot, however, obtain rescission of his contract to take the 
shares subscribed on the ground of misrepresentation (15). He remains a member 
until such time as either the company which being authorised by its articles accepts a 
surrender of the shares for valid reasons, or the subscriber himself pays for the shares 
and validly transfers them to somebody else (16). 

153 , Members Members are deemed to be aware of the contents of the 
memorandum and the articles of association (17). In fact it is the duty of a person 

(3) Princess of Reus v. Bos [1871] L.R. 5 H.L. 176, appeal from General Company fee. 

for Land Credit [1870] 5 Ch. App. 353 ; A.--G. v. Jewish Colonisation Assn. {1901} 

1 K.B. 123. 

(4) MOhori Bibi v . Dharmadas [1903] 30 Cal. 539 (P.C.), 30 LA. 114. For the position 

of an infant in England see Laxon & Co. [1892] 3 Ch. 355. 

(5) See Palmer’s Company Law, 13th ed,, p. 29. 

S Weikersheim's case [1873) 8 Ch. Auu. 831. 

Niemann v . Niemann [1889] 43 Ch. D. 198 (C.A.). 

(8) See s. 35 and notes. 

(9) Bowman v . Secular Society [1917! A.C. 406 at p. 439. 

{10) Re Laxon 8c Co. [1892] 3 Ch. 555. 

(11) Pioneer M. B. & F. Society v . Asst. Registrar [1933] M. 129. 141 I.C. 107. 

(12) Universal Mutual Aid See. Assn. v. Naidu [1933] M. 16, M.L.J. 534, 139 l.C, 644, 

(13) Exp. More [1931] 2 K.B. 197. 

(14) Alexander v. Automatic Telephone Co. [1900] 2 Ch. 56 (C.A.). 

(15) Lord Lurgan's case [1902] 1 Ch. 707. 

(16) U. P. Oil Mills Co, [1931] A. 701,, 133 I.C. 424. 

(\1) Campbell's case [1873] 9 Ch. App. 1. 
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taking shares in a company to u*e reasonable diligence in making himself acquainted 
with Ate s' provisions of them documents and he must take the consequences of his 
neglect (18). 

154. Third persons t*—' The memorandum of association does not constitute a 
contract between the company and a third party who may be named therein (19), but 
third persons who have dealings with a company are also affected with notice of the 
provisions contained in the memorandum and the articles (20) ; they are not however 
bound to make further inquiries, and they may assume that the internal management 
of the company has been regular (21). Actual or constructive notice of an irregularity 
prevents a person contracting with the company from obtaining the protection of the 
rule that the regularity of internal management of a company may be relied on (24?). 
When an agreement on behalf of a company is entered into with a stranger by one of 
the directors then, if it was possible under the articles of association for authority 
of all the directors to be delegated to one, and the stranger is aware of no facts to 
the contrary, the agreement will bind the company irrespective of whether such 
delegation has in fact taken place or not (23). If a person dealing with a company 
has satisfied himself that such dealings arc within the scope of the articles of the 
company and could be validly entered into by a person duly empowered on its behalf 
and he finds a representative of the company entering into such dealings on behalf 
of the company and acting as if duly empowered, he is not bound to enquire further 
whether as a matter of fact such representative has been so empowered (24). 

No third person dealing with the directors of a company can be affected by its 
bye-laws unless it was provided that he knew of them (25). See notes to s. ad under the 
heading — “ Duties of persons dealing with a company." 

155# *Oae mao company”:— Where a company was incorporated according 
to law and six of the subscribers held only one share cacli and the seventh held the 
balance of the twenty thousand shares ‘issued, the House of Lords held that the Court 
could not inquire whether or not such a " one man " company was intended by the 
legislature when passing the Companies Act (26). But in a later case Philimore, J. 
held that a limited company may be a mere alias of the principal members in a case 
where fraud is shown (27) and a sale to such a company may turn out to be 
fraudulent (28). But see notes to s. 34. 

156. How a company is ended : — A company once brought into existence hy 
incorporation cannot be got rid of unless by winding tip, even if the incorporation 


(18) Oakes v. Turquand [1887] 2 H.L. 325. 

(19) Ramkitmar v . Sholapur Spinning &c. Co. [*934] B. 427, 36 Bom. L.R. 907. 

(20) Mahony v. East Holyford Mining Co. [1875] I .R. 7 H.L. 8 <mj ; Whitcchurch Ltd. 
v: Cavanagh [1902] A. C. 117. 

(21) County of Gloucester Bank v. Rudry Merthyr &<:. Co. [1895] 1 Ch. 829 ; Biggerstaff 
v . Rowan's Wharf [1896] 2 Ch. 93 ; but see Premier Industrial Bank v. Carlton 
Manfe; Co. [1909] 1 K.B. 106, dissented from in Dev v. Pullinger Engineering Co. 
[1821] 1 K.B. 77. 

(22) Irvine v. Union Bank of Australia [1877] 2 App. Cas. 366 (P.C.) ; General P. 
Assurance Co. f 1869] 38 L.J. (Ch.) 320. 

(23) Probodh v , Road Oils Ltd. [1930] C. 782, 57 Cal. not, 34 C.W.N. 570. 

(24) Krishna Mills Co. v. Gopinath [1903! 47 P.L.R. 1904, 81 P.R. 1903. 

(25) Asiatic Banking Corpn. [1869] 4 Ch. App. 252. 

(afi) Salomon v. Salomon and Co. [1897] A.C. 22 ; sec also A. — G. for Canada v. Standard 
11] A.C. 498; Booth v. Hell i well (1914] 3 K.B. *5.3 J Commissioners 
enuc v. Sansom [1921] 2 K.B. 492. 501. 


Trust Co. J1911] A.C. 498 
of Inland Revenu 


(27) Re Darby, exp. Brougham [191 il 1 K.B. 95 

(28) Re Fasey [19*3] * Ch. 1 ; Gonvillc’s 


* Trustee w. Patent Caramel Co. [1912] 1 K.B. 

599; Re Hirth [1899] 1 Q.B. 612 ; Re Slobodinsky [1903] * K.B. *17 ‘ Havid 
‘(,9133 2 K.B. 694." 
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was an abuse of, or fraud upon, the Act of the legislature (29). The Registrar may 
however under s. 560 strike the name of a defunct company off the register and 
declare it dissolved. Sec s. 560 and notes. 

157. Infant 9 # signature 5 —In England the contract of an infant Wing voidable 
and not void, his signature to the memorandum of association is the signature of 
4 a person \ and subsequent avoidance of the infant’s contract does not invalidate the 
registration or any intermediate acts affecting rights of third persons (30). 

158. Subscribers The subscribers to the memorandum need not he 
beneficially interested in the shares for which they have subscribed (31). The 
memorandum of association has the effect of prescribing as well as limiting the liability 
of the members (3a). 

159. Limitation of liability :-T he limitation of liability in respect of shares 
held is distinct from an obligation collaterally imposed upon a member, in certaiu 
events, to take tip further shares which will themselves, when taken up, be entitled 
to similar limitations of liability. There is nothing in such collateral obligation 
which is ultra vires or repugnant to the system of limited liability (33). 

But such obligation cannot be imposed on old members by altering the 
memorandum or the articles. See s. 38 post. 

Subject to certain restrictions there would appear to be no limitation upon the 
purpose for which a company may be formed under the Act (34). 

160. No personal liability ; - Under sub s, (2) (a) the liability of the members 
is limited to the amount payable on the shares. There can be no personal liability 
on the shareholders or directors in respect of the debts of the company (35). There is 
no statutory provision in the Companies Act which entitles the creditors or even 
the Government to proceed against the directors for taxes payable by the company (35). 
Where sales tax is assessed on a limited company, the Collector is entitled to proceed 
against assets of the company. Proceedings taken against the shareholders or Lheir 
personal assets are void (36). 


13. Requirements with respect to memorandum. — 
(1) The memorandum of every company shall state— 

(a) the name of the company with “Limited” as the 
last word of the name in the case of a public limited 
company, and with “Private Limited” as the last words of 
the name in the case of a private limited company ; 

( b ) the State in which the registered office of the 
company is to be situate ; and 


(stg) Princess of Reuss v. Bos {1871] 1 > R. 5 H.J 176. 

(30) Re I .axon &c. Co. (supra). 

(51) Salomon v. Salomon & Co. and oilici cases in note* (aO) supra. 

(32) Oorcginn Gold Mining Co. v. Roper [1892] A.C. 125; Wei (011 Saffcry [1897) 

A.C. 499, 322. 

(33J Agricultural W. Society v. Biddulph Set. Society [19*5] 1 Lli. 7(19. 

(34) R. v. Registrar of Companies K.B n(> ; Bowman v. Srtular Society [1917] 

A.C. 4 66, [1915] 2 Ch. 447. 

(35) Desi Raju, in re [1955] Andhva afi. 

(36) Parmeshwari v. Collector [1955] N.U C. 2 728 (All.), 
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(c) the objects of the company, and, except in the 
case of trading corporations, the State or States to whose 
territories the objects extend. 

(2) The memorandum of a company limited by shares or 
by guarantee shall also state that the liability of its members 
is limited. 

(3) The memorandum of a company limited by guarantee 
shall also state that each member undertakes to contribute to 
the assets of the company in the event of its being wound up 
while he is a member or within one year after he ceases to be 
a member, for payment of the debts and liabilities of the 
company, or of such debts and liabilities of the company as 
may have been contracted before he ceases to be a member, 
as the case may be, and of the costs, charges and expenses of 
winding up, and for adjustment of the rights of the contri- 
butories among themselves, such amount as may be requited, 
not exceeding a specified amount. 

(4) In the case of a company having a share capital — 

(a) unless the company is an unlimited company, the 
memorandum shall also state the amount of share capital 
with which the company is to be registered and the 
division thereof into shares of a fixed amount ; 

(b) no subscriber of the memorandum shall take less 
than one share ; and 

(c) each subscriber of the memorandum shall write 
opposite to his name the number of shares he takes. 

This section combines ss. ft, 7 ami 8 of the old Act and is based on s. a of the 
Ktiglish Act of 1948. 

Cl. (a) of siib*s. (j) has been substantially alieied by the Joint Committee with 
the following observation: • “The Committee arc of the view that the name of a 
company should indicate whether it is a private or a public; company. It has 
accordingly been provided that the name of every private company should end with 
the words “ Private Limited ” ( vide J. C. R., para 13). 

161 . Sub-». 1 (a). “Limited” In the memorandum of association of a 
company limited by shares or guarantee, the company should be described as 
“ Limited *\ unless it is formed for one of the objects specified in s. 35 and a license 
of the Central Government is obtained. When making a contract, an abbreviation 
such as " Ltd." or “ Ld." may be used (37). For the consequences of omission of 
the word or its abbreviation see s. 147 and notes thereto. 

The name of a company may be changed by a “special resolution *’ and subject 
to the approval of the Central Government (58). 

(37) F. Stacey 8c Co. v. Wallis f 191 u8 T.L.R, 309. ■«*» L.T. 544. 

(38) See s. 31 and notes. 
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162 . Sub*t* 1 <b) : — Every company must have a registered office the situation 
of which and any change thereof must he notified to the Registrar (39). Sec notes 
to s. 10 and s. 146. 

This clause provides th£t the memorandum must state the State in which the 
office of the proposed company must Ik situate ; but once that State has been declared, 
there is no valid reason why the company should not fix its office anywhere it likes 
within the State and change, it from time to time on giving notice (40). Sec s. 1411. 

163. Sub«s. 1 (c) :~This clause further requires that the memorandum must 
state, except in the case of trading corporations, the State or States to which the objects 
extend. For definition of a “ trading corporation ” see s. 2 (49). 

164. Objects of company : —The capacity of a company to acquire rights 
and incur obligations is limited by the object to attain which it is created, and these 
limits must be regarded whenever and wherever the extent of the corporate powers has 
to Ik judicially decided (41). The objects of a company should lx* clearly set forth 
in the memorandum, for a company can do only what is within, or incidental to, the 
objects stated therein (42). The objects as stated in the memorandum cannot be 
departed from except so far as permitted by s. 17 of the Act. The memorandum is 
the charter of the company (43). Consequently a contract made by the directors 
upon a matter not iiuludcd in the memorandum is ultra vires and it cannot Ik made 
binding on the company by being expressly assented to at a meeting of shareholders, 
even by the whole body of them (44). 

It is not enough to state the object 10 be to canv on anv business which the com- 
pany may think profitable, for this defines nothing. The memorandum should 
specifically enumerate all the business the company is likely to undertake, as the words 
“to do all such things as may be deemed incidental 01 conducive to the attainment of 
the above objects or any of them’* will only ro\er operations of a nature similar to the 
businesses previously mentioned (45). 

Since the company was registered with a memorandum of association which set 
out its objects, neither the documents preliminary to incorporation nor the action of 
the directors after formation could piopcrlv he received in evidence to determine what 
the objects of the company were (46). 

165. Wide powers Wide powers taken in general words will he construed as 
merely ancillary to the s|>ecifi< objects mentioned in the earlier clauses (47). A mini* 
fig company should lake powers to construct railways, tramways, canals, roads Arc., 
and also to acquitc lands and 10 dispose of them. Similarly, a hank or a loan 
company should take powers to develop, turn to account or improve land that may 
come into its possession. 

(39) S. 146. 

(40) Arva Insurance Co. [1937] C. Hi 

(41) Sabaratnam v. <). I.. Travanrore N. 2k Q. Bank [1943] M. in. 55 <>53. 

(42) Asbhury Ry Carriage Co. 7;. Riche [1875] I*. R. 7 H. 1 .. 653 ; Baroness Wenlock 
v. River Dee Co. [1883] 3(1 Ch. D. (>7511. See also tlie dictum of Bowen L, |. in 
Guinness v. Land Corporation of Ireland [1883] 2a Ch. D. 349 ; Deuchar v. Gas 
Light & Coke Co. [1925] A C. ftyi. 

(43) Asbhury Ry. Carriage &c\ Co. v. Riche (supra) , Re Crown Bank [1890I 44 Ch. D, 

654- 

(44) Asbhury Ry. Carriage Co. v. Riche (supra). 

(45) London Financial Assn. v. Kelk [1884] 26 Ch. D. 107. 

(46) Tennant Flays, Ltd. v . Inland Rev. Comrs. [1948] 1 A.E.R. 506 (C.A.). 

(47) German Date Coffee Co, [1880] 20 Ch, D. iGg ; Stephens v, Mysore G. R. Mining 
Co. [1902] 1 Ch. 745 ; Pedlar v . Road Block Mines [1905] 2 Ch. 427. But if there 
is a provision that each clause is to »x* read separately and not limited by other 
clauses, the difficulty may be overcome ; Re Angio Cuban Oil Co. [1917] 1 Ch. 
477 affirmed by the House of Lords sub non. Cotman v. Brougham jtqift] A,C. 
314 overrull ing Stephens v, Mysore G. R. Mining Co. (supra). 
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Where the memorandum o£ a company in its final clause took power “genendly 
to transact any business of merchant or capitalist either as principal or agent/* this 
wide power was cut down by the Court to conform with the objects of the 
company (4«). 

166* Construction of objects clauses : — Courts are not disposed to construe 
even the widest powers in such a way as to enable a company to go outside the main 
objects for which tt was formed (49). The powers of a company, however, should not 
be construed strictly, and the company may do anything that is fairly incidental to 
the powers specified (50). In Egyptian Salt & Soda Co. v. Port Said Salt Association 
(51) their Lordships of the Judicial Committee observed as follows: “The learned 
Judge says that ‘the memorandum is to be construed strictly*. If by this he meant 
merely that the memorandum must be construed in accordance with the accepted 
principles applicable to the interpretation of all legal documents, no exception need 
be taken to his statement, but if he meant that a specially rigid canon of construction 
is to be applied to the memorandum of association of limited companies, their Lord- 
ships do not agree. A memorandum of association like any other document must be 
read fairly and its import derived from a reasonable interpretation of the language 
which it employs." In the case noted below, the Court of Appeal in England 
strongly commented upon the practice of enumerating every possible operation as an 
object of the company in a siring of clauses with a statement that each clause is in- 
dependent of and not ancillary to any other clause (52). But it has also been held in 
this case that if a company state in the memorandum all the possible things the 
company may desire to do as independent main objects, and if this is the clear 
intention of the document, the Court will construe it in this manner (5a). Where 
the objects of a company were stated in the widest terms and included power to 
enter into and earn' into effect an agreement referred to in art. 3 of the articles of 
the company and the various objects of the company were to be regarded as indepen- 
dent objects and the name of the company was not to be taken as operating to restrict 
ihc various powers set out in the clause, it was held that the company had not been 
formed solely to work the rubber estate which was acquired in accordance with the 
agreement mentioned above (53). Where however the main object is gone, the com- 
pany will be wound up (54). Whether any particular transaction is or is not within 
the powers of a company, is a question of law' depending on the construction of the 
objects clause of the memorandum of association (55). 

In the absence of a clause in the memorandum declaring that each item of the 
object clause is to be treated as an independent object and not to be controlled or 
whittled down by the rest, the ordinar) rule of construction applicable to all written 
documents has to be followed, namely, the memorandum must be read as a whole (56). 
In the last cited case sub-el. (A) of d. 3 of ihe memorandum contained the following : 
“(//) to sell, improve, manage, develop, exchange, lease or let, under-lease or sub-let. 


(48) Govitid v. Rangnath (1930) B. 57a (r>77>- 51 Bom. 1 .. R. 232. 

( 19) Amalgamated Syndicate 1 1897) it Ch. (kx» : London County Council v. A. O. 


<:>o) 


is 


190XJ A.C. i(>5. 

"outer v. London C. & D. Ry. Co, [1895] 1 Q. B. 711. 


A. **77 at P' fi&L 1*9.1*} P- C. 18*, fia M. L. J. 1(13, 134 I. C. 333. 

(5») Anglo-Cuban Oil Co. (supra). In this case a clause in the memorandum ran thus : 

' ‘Every sub-clause should be construed as a substantive clause and not limited or 
restricted by reference to any other sub-clause or by the name of the company 
and that none of such sub-clauses or the objects specified therein should be deemed 
subsidiary or auxiliary merely to the objects mentioned in the first sub-clause.'* 
(53) Taldua Rubber Co. [1946] * A. E. R. 763. 

(f>4) See notes to s. 453(f) and Amalgamated Syndicate (supra). * 

(M) Simpson ik Westminister Palace Hotel Co. [i860] * H. L. C. 7>* : Cotman o. 
Brougham (supra) at p, 3*0. „ . . „ • A „ 

ftf) Syam Cliand v. Calcutta Stock Exchange Ltd. [1949] 337* (*945] * $*&• 
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mortgage, dispose of, turn to account or otherwise deal with all or any part of the 
property of the association/* Held that this clause could not be regarded as an 
object at all and far less an independent object by itself. It was more in the nature 
of a power 'which was taken for the purpose of attaining the main and dominant 
objects for which the association was established. 

Where the memorandum of association deals with the rights of various classes of, 
shares, in order to ascertain the rights attaching to particular classes of shares, the 
memorandum must be read and given effect to as a whole, unless any particular provi- 
sion of the same violates an express provision of the statute, in which case that 
particular provision will be treated as invalid (57). 

167 . Implied power of company : — As regards the implied powers of a 
company, Lord Sclbome, L. C. observed : “It appears to me that directors and 
general meetings of companies of this sort can have no powers by implication except 
such as are incident to, or properly to be inferred from, the powers expressed in the 
memorandum and articles. Their powers are entirely created by the law and by the 
contract founded upon the law which enables such companies to be constituted (58). 
The doctrine that a company can do nothing which is not expressly or impliedly 
provided by its memorandum of association must be reasonably understood and ap- 
plied. A company therefore in carrying on the trade for which it is constituted and 
in whatever may be regarded fairly as incidental to or consequential upon that trade, 
is free to enter into any transaction not expressly prohibited by the memorandum (59). 
Thus a trading company has an implied power to borrow money (60), and to sell 
land(6i), and in the latter case it can give mortgage also (62). 

168 # Objects— not powers : — It should be remembered that under this section 
the memorandum should state the objects of the company and not the powers. This 
is pointed out clearly by their Lordships in the case noted below (63) : “As Lord 
WTenbury said in Cotman v. Brougham (64) : ‘Powers are not required to be and 
ought not to be specified in the memorandum. The Act intended that the company, if 
it be a trading company, should by its memorandum define the trade, not that it 
should specify the various acts which it should be within the power of the company 

to do in carrying on the trade* It must be borne in mind that the purpose of 

the memorandum is to enable shareholders, creditors and those who deal with the 
company to know what is its permitted range of enterprise, and for this information 
they are entitled to rely on the constituent documents of the company. They have 
not access to other sources of information such as antecedent transactions.'* 

In this connection the following observation in the speech of Lord Parker of 
Waddington in Cotman v. Brougham (65) is instructive : “ The truth is that the 

statement of a company's objects in its memorandum is intended to serve a double 
purpose. I11 the first place it gives protection to subscribers, who learn from it the 
purposes for which their money can be applied. In the second place it gives pro- 
tection to persons who deal with the company and who can infer from it the extent 
of the company's powers. The narrower the objects expressed in the memorandum 


(57} British India Corpn. v. Shanti Narain [1935! A. 310. 5 7 All. 810, 15b L. C. 1088. 

(58) Oakbank Oil Co. v. Crum fifJ8»J 8 App. Cas. O5, 71. 

(59) Shamnagar Jute Factory v. Ram Narain [1887] 14 Cal. 189; Attorney-General v. 

Great Eastern Ry. Co. fi88o] 5 App. Cas. 473 ; Deuchar r;. *Gas Light & Coke Co. 
[19*5] A. C. Bp* ; Egyptian Salt & Soda Co, v. Port Said Salt Assn, (infra). 

(60) General Auction tic c. Co. v. Smith f 1891J 3 Ch. 432. 

(fit) Re Kingsburry Collieries [1907] 2 Ch. 259. 

(6*) Patent Kile Co. [1870] 6 Ch. App. 83 ; see the judgment of Mcllish, L. J. at p, 88. 

(65) Egyptian Salt & Soda Co. v. Port Said Assn. [1831] A. C. 877 (P. C.) at pp, 683-84. 

(64) [1918] A. C. 514 at p. 522. 
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the less is the subscriber's risk, but the wider such objects the greater is the security 
of those who transact business with the company. Moreover experience soon showed 
that persons to transact business with companies do not like having to depend on 
inference when the validity of a proposed transaction is in questiem. Even a power 
to borrow money could not always be safely inferred, much less such a power as that 
Of underwriting shares in another company. Thus arose the practice of specifying 
powers as objects, a practice rendered possible by the fact that there is no statutory 
limit on the number of objects which may be specified. But even thus, a person 
proposing to deal with a company could not be absolutely safe, for powers specified 
as objects might be read as ancillary to and exercisable only for the purpose of 
attaining what might be held to be the company’s prime or paramount object, 
and on this construction no one could be quite certain whether the Court would not 
hold any proposed transaction to be ultra vires. At any rate, all the surrounding 
circumstances would require investigation. Fresh clauses were framed to meet this 
difficulty and the result is the modem memorandum of association with its multifa- 
rious list of objects and powers specified as objects, and its clauses to prevent any 
specified object being read as ancillary to some other objects." 

169 . Act# ultra vires and intra vires : — A company cannot confirm or ratify 
anything which is ultra vires (66). This term in its proper sense denotes some act 
or transaction on the part of a corporation which, although not unlawful or con- 
trary to public policy if done by an individual, is yet beyond the legitimate powers of 
the coporation as defined by the statute under which it is formed, or the statutes 
which are applicable to it, or by its charter or memorandum of association. The term 
is often loosely used and applied to an act or transaction which is beyond the lawful 
powers of an individual. 

Where an act is ultra vires of a company the consent, even of every member of 
it, cannot make it valid (67), as Lord Cairns clearly stated the law in the following 
passage : "If every shareholder of the company had been in the room, and every 
shareholder of the company had said ‘that is a contract which wc desire to make, 
which we authorize the directors to make, to which we sanction the placing of the 
seal of the company’, the case would not have stood in any different position from 
that in which it stands now. The shareholders would thereby, by unanimous con- 
sent, have been attempting to do the very thing which by the Act of Parliament 
they were prohibited from doing" (66). Such an act cannot be validated by the 
assent of a general meeting of the shareholders (68), or by obtaining judgment by 
consent (69), or by estoppel (70). 

On the other hand, a transaction which is beyond the powers of the directors 
only, may be ratified by an ordinary resolution of a general meeting, although to 
authorize such acts in the future an alteration of the articles by passing a "special 
resolution" is necessary (71). The doctrine of ultra vires, as explained in the last 
noted case, is to be maintained, but is to be applied reasonably so that whatever is 
fairly incidental to those things which the legislature has authorized ought not,unless 

(66) Ashbury Ry. Carriage Co. v. Riche [1875] L.R. 7 H.L. 653, 67a. 

(67) Baroness Wenlock v. River Dec Co. [1883] 36 Ch. I>. 67511. on appeal 10 App. 

Cas. 354 ; Ashbury Ry. Carriage Co. v, Ricne (supra) ; Towers i». African Tug Co. 

(infra). 

(68) Towers v. African Tug Co. [1904] 1 Ch. 558 (C, A.) ; Ashbury Ry. Carriage Co. v. 
Riche (supra). 

(69) Great N. W. Central Ry v. Charlebpis [1899] A. C. 114 (P. C.). 

(70) Bishop v. Balkis Consolidated Co. [1890] *5 Q. B. D. 51 st ; British Mutual Bank- 

ing Co v. Charnwood Forest Ry. Co. [i886j 18 Q. B. D. 714; Home & Foreign 
Investment Co. [191a] 1 Ch. 7s, 80. 

(71) Ashbury Ry Carriage Co. v. Riche (supra) at p. 675. 
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expressly prohibited, to be held ultra vires (73). Where a company is formed log 
working a patented machine, it is not ultra vires to purchase the patent (73). The 
employment of police men by a company to protect its property is an act within the 
scope of its incorporation and thus is not ultra vires (74). Where a company was 
empowered by its memorandum and articles, in the widest terms, to undertake and to 
assist in the formation of other companies, and its managing director on its behalf 
applied for shares in a railway company, it was held that the taking of the shares by 
the company was not ultra vires and the company should be settled on the list of 
contributories (75). 

No judgment founded on an ultra vires contract is inviolable unless it embodied a 
decision of a court on the issue of ultra vires or a compromise of that issue. Any 
compromise made on the footing that the contract was ultra vires , or any judgment 
in which the defence of ultra vires was not raised, could he set aside (76). 

A company cannot purchase its own shares (77), or advance capital erf the company 
to a director to do so (78), or accept surrender of its own shares except where it does 
not involve reduction of capital or does not amount to purchase of its own shares (79). 
It is ultra vires of a company to issue unauthorized capital, or reduce or repay capital 
without complying with the statutory requirements, or distribute bonus shares 
gratuitously, or issue shares at a discount (80), or pay dividends out of capital, or 
pay unreasonable sums for services rendered, or make payment for the benefit of a 
section of the shareholders, or subscribe to external objects (81). 

Apart from any statutory powers, a company cannot employ its funds or assets for 
the purpose of any transaction which docs not come within the objects specified in 
the memorandum of association. It cannot by its articles ot association extend its 
powers in this respect (83). The purchase of shares of other joint stock companies, 
unless expressly authorized by the memorandum of association, is ultra vires (83) and 
the contract is not binding (84). It is not sufficient for the proposed transaction to 
be convenient, if it is not incidental to the objects stated in the memorandum (85). 
But if property is acquired by ultra vires expenditure, the company’s rights over it 
may be protected (86). Although buying the shares of another company as a specu- 
lation would have been ultra vires , it was within the powers of a company as bankers 
to advance on the deposit of shares and to do all such acts as were reasonable and 
proper for making the security available (87). The chairman of a company with its 
assent held in his name shares in another company which had been purchased with 
the money of the first named company. The chairman became bankrupt : Held that 
though the purchase by one company of shares in another company was 
illegal, the shares were not within the order and disposition of the bankrupt so as to 
pass to his assignees, and that he must transfer ihem as the company should direct 


(7*) 

(78) 

(74) 

(75) 


(77) 

(7») 
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(87) 


Attorney General v. Great Eastern Rv. Co. |i88ol 5 App. Cas. 47a. 
Liefchild’s case [1865] 1 , R. 1 Kq. ^1. 

Edwards v. Midland Ry. Co. |i88o] (i (J. B. D. 287. 

International Contract Corpn.’s case [ 1 869] 20 L. T. 96. 

John Beaufortc (Ixmdon) Ltd. [1953] 1 A. E. R. 634/ 

Trevor v. Whitworth [18R8] 12 App. Cas. 409. Sec s. 77. 

Irish Prov. Assurance Co. 1 1 9 1 3] 1 Ir. R. 35* (C. A.). Sec s. 77. 
Rowell v. John Rowell 8c Sons Ltd. [1912]* 2 Ch. 609. 

Re Almada 8c Ttrito Co. f»888] 38 Ch. R 41 r f (C. A.) ; Hongkong 
Co. v. Glen [1914) 1 Ch. 527. , But now see s. 79. 

Hals. (Hailsh.) p. 408. 

Trevor v. Whitworth (supra). 

William Thomas 8c Co. [1915] 1 Ch. 325 at p. 329 
Bom. H.G.R. 185, (O.C.). 

Re European Society Arbitration Acts [1878] 8 Ch 
A. G. v. Mersey Railway [1907] A.C. 415. 

National Telephone Co. v. Constables of Si. Peter Port [1900] A.C. 317. 
Asiatic Banking Corpn. [1869] 4 Ch. App. 252, 


8c China Gas 


Jebangir v. Shamji [i868j 4' 
D. 679 
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(88). Where tlte memorandum or the articles give a limited power to borrow and 
mortgage its property, the company cannot borrow or mortgage beyond the limits 
set. (89). A contract which is ultra vires is not necessarily illegal. Where a bank tent 
money on mortgage, it was held by the Madras High Court (bit the bank could sue 
on the contract, although the memorandum of association of the bank prohibited die 
batik from lending money on mortgage, on the ground that under the Indian law a 
mortgage is a transfer of interest in immovable property, and property legally and by 
formal transfer (as laid down by Brice on the Doctrine of Ultra Vires) or conveyance 
transferred to a corporation is in law duly vested in such corporation which was not 
empowered to acquire such property (90). 

Where a deed of guarantee was entered into between a company, a guarantor and 
a trustee for the preference shareholders, whereby it was provided in clause 7 that 
any sum paid by the guarantor as dividend to the preference shareholders should be 
forthwith repaid to him by the company on demand, it was held that clause 7 was 
wholly ultra vires the company and void. “The instant that any sum is paid by the 
guarantor to the trustee for the preference shareholders, rl. 7 authorises the guarantor 
to commence action for repayment of the sum as if he were a creditor of the company 
entitled to rank in the same position as any other creditor. The capital of the com- 
pany might thereby be reduced otherwise than by expenditure on the objects defined 
in the memorandum of association” (91). One limited company cannot stand 
guarantee for the contracts of another limited company without an express power 
given to the company, either in so many words or to be inferred from the general 
language used in the memorandum of association (92). 

In the absence of a special power in the memorandum it is ultra vires of a com- 
pany to take shares m another company carrying on a different class of business, 
or for one company to amalgamate with anothei company, or for a company with 
powers to lend to guarantee the debts of a company piomotcd by it. or for a railway 
company to carry on an omnibus business (93), 

On the other hand, it is not ultra vires of a company to pay pension to the family 
of a deceased officer or gratuities to its servants, to pay a reasonable brokerage for 
selling its shares, to take a largo house than what is necessaiy and sublet a portion. 
A trading company may borrow on or without security or accept bills of exchange or 
deposit its title deeds to secure an owulrufi, or issue debenture slock as collateral 
security. A colliery company can puichase a colliery or sell land to a builder for the 
erection of cottages. A company whose powers include that of promoting may pro- 
mote another company, subscribe for the shares and pay the expenses ol promotion (94). 

The object clause 3 (g) (3) of the memorandum of a shipping company provided 
as follows : “To acquire and deal with the piopcriy following : Plant, machinery, 
personal estate and effect ; and clause 3 (It) (7) provided : 'To perform or do all 
or any of the following operations, acts or things : To lend money with or without 

security, and to invest money of the company in such manner as the directors 

think fit”. The company by its directors bought gold and silver and kept the same 
with the Imperial Bank of India for safe custody. It was held that the company’s 

(88) Great Eastern Ry. Go. v. Turner 1 1872] 8 Ch. App. 149. 

(89) Baroness of Wenlock v. River Dee Co. [1885J 10 App. Gas. 354. 

(90) Ahmed Said v. Bank of Mysore ] 1 930J M. 512, 53 Mad. 771, 59 M.L.J. 28, 126 
I.C. 61a. 

(91) Walter’s Deed of Guarantee [1933J 148 L.T. 473. 

(92) Srec Minakshi Mills v. Radial [1941] B. 108, 43 Bom. L.R. 53 [in this case the 
words were held to be sufficiently wide to enable the company to enter into a 
contract of guarantee (at p. 117)]. 

(93) For cases and other instances see Hals. (Hailsh.) pp. 405-406. See s. 17. 

(94) For cases see Hals. (Hailsh.) p. 406 and Palmer, 13th cd., pp. 62-1*3 and Buckley, 
toth ed., p. 11. As to cases where employment of a company’s fund or property 
has been held to be intra vires the company see Palmer, 13th ed., p. 62. 
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act was intra vires add came within clause g (g) (g) (95). It was further held in the 
last cited case by Stone, Cl J. (Kania, J. contra) that the action was not an investment 
within d. 3 ( h ) (7). “It does not seem to me”, said Stone, C. J. at p. 133, “that 
a company can be said to make an investment or to have invested its money, when 
what the company has done is to change its surplus money into a commodity which 
it locks up in safe custody, which produces no dividend or income, and in respect of 
which the company hopes and intends that it will remain unscathed by the fortunes 
of war and the fluctuations of the market, so that at some future date the money 
which it represents may be profitably laid out in some form of enterpriser" 

Where a company is given by its memorandum express power to purchase land, 
it is implied that it has power to let the land, and if necessary also to sell it (96). A 
company has large powers of selling its personal property as incidental to the manage- 
ment of its business {97) ; but a power to sell or purchase the business of another 
company will not be implied (98). Although a company cannot confirm or ratify 
anything whidi is beyond its powers, part of it may be valid if severable from that 
which is void (99). Negotiation of negotiable instruments is within the ordinary 
course of business of a company, and no special power is necessary for the purpose (1). 
But a company may make bills of exchange and promisory notes for the purpose of 
obtaining credit, if it is authorized by the memorandum of association or if its busi- 
ness is such as to make the use of bills necessary and not otherwise (2). The company 
is liable to a bona fide holder of the bill if it is signed by some one having apparent, 
though not actual, authority (3). Where a bill is made by the directors without 
authority, they will be personally liable to a bona fide holder (4). A company can 
raise money by the issue of debentures and invest the same or any part of it, if the 
memorandum so authorizes it (5). 

Payment to a retired secretary and member of a dub by way of annuity, pension 
or gratuity is within the powers of the club, although according to the memorandum 
of association the club is not for gain and no dividend, bonus etc., are to be paid 
by way of profit to the members (6). But it has been held that granting pension to 
the widow of a former managing director is ultra vires, although the articles of the 
company authorized the directors to provide for the welfare of employees, their 
widows and children (7). Where a company was formed to acquire business of 
chemical manufacture, a large sum of money was allowed to be distributed for the 
furtherance of scientific education and research on the ground that such distribution 
was likely to lead to direct and substantial (but not speculative or too remote) 
advantage of the company (8). 

In this connection see Act XX.XVIJ of 1940 authorizing companies, as from 3rd 
September, 1939, to make donations in a Government loan for the purpose of assist- 
ing the prosecution of the last war notwithstanding that the memorandum or articles 
of association of such companies did not enable them to do so. 

(95) Wamanlal v. Scindia Steam Navigation Go. [1944J B. 131, 46 Bom. L.R. 145. 

(96) Gujrat Ginning & Manfg. Co. v. Motilal H. S. Weaving Co. [1930] B. 84, 53 Bom. 
792, 31 Bom. L.R. 1310 ; see also Moore* s Contract [1907] 2 Ch. 259. 

(97) Wall v. London N. A. Corporation [1898] 2 Ch. 469 (C.A.). 

(98) Re European S. Arbitration Act (supra). 

(99) Wall v. London N. A. Corporation f 1 B98J 2 Ch. 469, (C.A.). 

(}) Choonilal v. Spence’s Hotel C9. [1868] 1 B.L.R. (O.S.) 14. 

(2; Peruvian Railways Co. v. Thames & M. M. Insce. Co. [ 1 867 J 2 Ch. App. at pp. 617, 

622. 

(3) Dcy v. Pul linger Engineering Co. [1921] 1 K.B. 77. 

(4) West L. C. Bank v. Kitson [1884] 13 Q.B.D. 360. 

(5) Imperial Bank of India v. Bengal National Bank [1930] C. 536, 57 Cal. 328. 

(6) Cyclists’ Touring Club v. Hopkinson [1910] 1 Ch. 179; see also Normandy v. 
Ind, Coopc & Co. [19^] 1 Ch. 84 at p. 104. 

(7) Lee, Behrens Sc Co. Ltd. [1932] 2 Ch. 46. 

(8) Evans v. Brunner, Mond & Co. [1921] j Ch. 359. 
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If the directors carry on a trade which is ultra vims of the company, they cannot 
hind the company by the contracts, and the consignees cannot recover in respect of 
their shipments (9), If the directors misapply the capital of the company tef a pur- 
pose which is ultra vires, they are liable to replace it (10). It has been held in the 
last noted case that s. 10 of the Limitation Act does *not apply to directors.. ' 'A 
bona fide compromise of a reasonable claim by payment of a sum of money out of 
the company's capital is not ultra vires ( 11), 

A mortgage of uncalled capital is allowable where the memorandum of associa- 
tion gives the power and there is nothing in the articles to the contrary (is) ; but 
where the memorandum, while authorizing certain charges,, omits to authorise a 
charge 011 uncalled capital, the omission may imply a prohibition (13). A reserve 
fund created out of undivided profits is not capital (14), and it is not ultra vires of 
a company to purchase thereby shares of other companies, if the articles of the. 
former so permit (15). 

For cases illustrative of ultra vires transactions, see Part I of Palmer's Company 
Precedents, 15th ed. (1938), pp. 431-43*. 

170. Borro wins -Where the bond given by the directors was not incidental 
to the conduct of the Building Society’s business and the transaction was not 
authorized by its rules, it was field to be ultra vires (16). Persons who had lent 
money to the directors of a building society, which was employed in a loan to another 
society, could not enforce their claim in the winding up of the society (17). Where 
a loan is ultra vires of a company, the lender, whose money has been used to pay off 
the unauthorized loan, stands in the shoes of and can enforce the remedies of those 
whose loans were so satisfied (18). Although the borrwing be ultra tares of a com- 
pany, the lender may, in its voluntary winding up, rank as a creditor for the amount 
of the loan under the equitable doctrine of subrogation if the moneys borrowed were 
applied in payment of the legitimate trading debts of the company (19), When an 
agent borrows money for a principal without the authority of the latter, but the 
principal takes the benefit of the money so borrowed or the money so borrowed has 
gone into the coffers of the principal, the law implies a promise to pay. There 
appears to be nothing in law which makes this principle inapplicable to the. case of 
a joint-stock company when the borrowing power of the company is unlimited. The 
position would be that the principal (the company^ through its agents (the directors 
or the managing agents) had borrowed money which the principal had not authorized 
the agents to borrow. However the monev having been borrowed and used for the 
benefit of the principal, either in paying its debts or for its legitimate business, the 
company cannot repudiate its liability to repay on the ground that the agents had 
no authority from the company to borrow. When these facts are ’established, a 
claim on the footing of money had and received would be maintainable (20)! ' ' 


(9) Port Canning Co. [1871] 7 B.L.R. 853. 

(10) Kathiwar Trading Co. v. Virchand [1894] 18 Bom. 119. 

(11) Irish Provident Assurance Co. [1913] Ir. R. 35* (C.A.) ; Bath’s case [1878] $ Ch. 
I). 334. 

(12) Phoenix Bessemer Co. [1875] 44 L.J. (Ch.) 683, 32 L.T. 854 ; Newton v. Anglo- 
Australian Co. [1895] A.C. 244 (P.C.). 

(13) Newton v. Anglo- Australian Co. (supra) at p. 249. 

General Sc C. I. Trust [1894] * Ch. 239. 


(14) Verner v. 


49 I.C. 288. 
np- 


1 K.B. 38 1 : Harria 


(15) Ariff v. Suratee Bara bazar Co. 

06 ) Small v. Smith [1884] 10 App. 

(17) Daves’ case [1871] L.R 12 Kq. 

(18) Reversion Fund & Insurance Co. v. Maison Coswnv Lid. {1913] 

Calculating Machine Co. [1914] 1 Ch. 920. 

(19) Per Eve J. in ASrdnle &c. Society [1933] 1 Ch. 639. 

(20) T. R. Pratt (Bombay) 1 fd. v, F. D, Sassoon & Cb,, I td. P936J B. 62, 37 B0111. L.R, 
978, 161 I.C. 126 
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Where the tarrying on of a business by a company ii ultra vim, that ultra trim 
transaction creates no debt, legal or equitable, and upon* winding up of the company 
the contributories are not liable to pay such debts (si). A company can retain pro- 
perty paid for by it or recover money paid by it, although the purchase or loan was 
ultra vim (as). But see Mathura Mahan v. Ham Kumar (1915) 43 Cal. 790 where it 
has been held that a corporation receiving money or property upon agreement which 
turns out to be ultra vim or illegal, is not entitled to retain the money. As to the 
persons who are competent to bring a suit in respect of ultra vires acts, see notes to 
«. 3 (1) (i) ‘'company.** 

171* Ratification t— A company cannot confirm or ratify anything which is 
beyond its powers, express or implied, in the memorandum or conferred by the 
statute. Short of that, a transaction of the directors which is beyond their own 
powers, but within the powers of the company, can be ratified by a resolution of 
the company in a general meeting or even by acquiescence, provided that the share- 
holders have knowledge of the facts relating to the transaction to be ratified or 
the means of knowledge is available to them. A company may by a resolution at a 
subsequent meeting ratify any business which it purported to transact at a meeting 
informally called (*3). In order to establish a case of ratification, it is essential 
that the party ratifying should be conscious that an act beyond the authority of 
the agent had been done, and further, after notice of that fact, the party consciously 
by an overt act agreed to be bound by it or. by acquiescence in the situation arising 
thereafter, allowed the business to continue. In either event consciousness of the 
act done by the agent without authority must lx* proved, and secondly it should 
Ik* proved that after notice of such unauthorized act, the principal adopted the 
transaction (44). An incorporated company can ratify a tort committed by its 
agents (25). For other cases on ultra vires acts see notes to s. 4b and 8. 100. Sec 
Notes 310 and 313. 

A company cannot ratify or adopt a contract entered into by a person on its 
behalf before its incorporation, though it may enter into a new contract embodying 
the terms of the old one or adopting the old contract (26). Sec notes to s. 149 post . 

172. Estoppel “ It is well established,” observed Cave J. f ” that a 
corporate body cannot be estopped by* deed or otherwise from showing that it hail 
no power to do that which it purports to have done ** (27V A company is not 
estopped from saying that the contract entered into by it was ultra vires . Nor can 
a representation by its officers that certain shares were being purchased for one of 
its constituents estop the company from pleading that the shares were purchased for 
itself and the purchase being of its own shares was ultra vires (28). 

173* Iatra vires : — A company is however bound in a matter inha vires the 
company by the unanimous agreement of all the corporators. If all the individual 


(21) Madras N. P. Fund Ltd. [1931] M. 792, fio M.L.J. 270, 133 I.C. 378. 

(22) Birkbeck P, B. B. Society [1912] 2 Ch. 183 at p. 232, on appeal sub nom. Sinclair 
v. Brougham [1914] A.C. 398 ; Croat Eastern Ry. v. Turner [1873] 8 Ch. App. 149 ; 
see also Cunlitfe, Brooks & Co v. Blackburn B. B. Society [1884) 9 App. Cas. 857, 
on appeal from Blackburn B. B. Society v. Cunlitfe Brooks & Co. [18821 22 Ch. 
D. 61. 

(23) Bbajckai v. Shinkar [1934! B.’ 243. 3(1 Born. L.R. 48.3, 151. I.C. 1082; sec also 
Hindusthan Assurance fcr. Society v Khalsa Bank [1928) L. 17b, q ! ah. 360, to8 
I.C* 49. 

(H) T. R.‘ Prall (Bombay) l.td. v. F. D. Sassoon & Co, (supra). 

(,5) Carter v. Mary Abbots Vestry [1900] 64 J.P. 548 : if. Iloole r>. Speak [11)04] 9 
Ch. 75*. 

(*6) Stirendro & Co. v. Punjab Tannery Co. [19*3] I.. 100. 08 I C. 780. 

(*7) Ex. p. Watson ft88t] at Q.B,I). 301. 

(*8) Subaratnaip v. O. [.. Twaneor? ff, ft Q. Bank f 1943] M. 111 (nf»), 55 M. 1 ..W, 653. 
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- . in &ct /Mott to a transaction that is infra vire $ the" company, hot 

ti*m iht board of director*, it is not necessary that they should hold a meeting 
in one room or at one place to express that assent simultaneously (99), 

For eases illustrative of intra vires transaction see pp. 439*455 of Part 1 of Palmer's 
Company Precedents, 15th ed. (1938). 

174 . Objects matt not he illegal : —The objects of a company must not 
be illegal or include anything In contravention of the Act (30), for instance, die 
issuing of its shares at a discount (31). The distribution of the assets in a liquidation 
cannot be defined by the memorandum so as to deprive the shareholders of the rights 
given them by the Act (3s). The sale of all a company's assets and all its under* 
takings and distribution of the proceeds could not be a corporate object, so that 
under a clause for that purpose, introduced into the memorandum of association, 
such a sale and distribution could be made without regard to the provision of s. 908G 
of the previous Act (3s). But see now d. (f) of sub-s. (1) of s. 17. 

Where the objects do not indude the return of a portion of the share capital to 
the shareholders in the shape of what is termed 4 dividend the artides providing 
for such return are ultra vires , being contrary to the objects clause of the memorandum 
of association (33). 

Where the object of a company was “ to advance money at interest on the , 
security of land, houses, machinery and other property situated in India and to 
invest money not immediately required upon such securities and bank deposits as 
may be from time to time determined ”, a member of the company was held to be 
entitled u> a declaration that advance of money in the nature of loans should only 
be made on the security of land, houses, machinery and other property, situated in 
India, but that so far as the investment of money not immediately required was 
concerned, the directors had complete discretion in the matter of approving the 
kind of security offered (34). 

175 . Injunction : — A member of a company is not entitled to an injunction 
to restrain it from carrying out an object set forth in its memorandum of 
association (35). If the act is only voidable and not void, a shareholder has no right 
to injunction (36). A bona fide transaction with a company, impeachable on the ground 
of being ultra vires , will be set aside only on the terms that both parties be restored 
to their original position (37). 

176 . Clauses of memorandum ; — For clauses commonly found in the 
memorandum of association , see Palmer’s Company Law, . 13th ed., pp. 59-61. 
Additional provisions may be inserted in the memorandum, but if. inserted without 
qualification, they became conditions of the company’s constitution, and the rule was 
that such condition could not be altered and that nothing could be done in contra^ 
vention thereof (38). But see now s. 16. If the memorandum qualifies the provisions 
e.g., by giving power to alter them, that power may be exercised (39). Where a 
company puts in the forefront of its memorandum of association a special object and 

(99) Parker 9 c Cooper Ltd. v. Reading [1996] Ch. 975 ; George Newman 9 c Co. [1895} 

1 Ch. 674, 684, 686 ; see also Express Engineering Works [1990] 1 Ch. 466, 470. 

(30) Bowman v. Secular Society [1917] A.C, 406. 

(31) Ooregum Gold Mining Co. v. Roper [1899] A.C. 195. But now see s. 79. 

(39) See Bisgood v . Henderson T. Estates [1908] 1 Ch. 743, overruling Cotton v% Imperial 
fee. Corporation [1899] 3 Ch. 454. 

(33) Guinness v. Land Corporation of Ireland [1883] 99 Ch. D. 349. 

{§#Bharai Insurance Co. v. Kanhaya Lai [1935] L. 799, 160 I.C. 94. 

(SS) McGlade v. Royal I.. M. Insurance Society (1910] 9 Ch. 169. 

{m finance 9 c Issue Ltd. v. Canadian Produce Corpn. [1905] 1 Ch. 37. 

(37) Irish P. Assurance Co, [1913] Ir. R. 359 (C.A.). 

(38) Ashbury v. Watson [1885] 30 Ch. D 376. 

(39) Welsbach I. Gas Co. [1904] 1 Ch. 87. 
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subsequent clauses toptaki a list of general objects, the objects first stated may be 
considered as the permanent objects of the company and the other objects as ancillary 
and subservient to that Object (40). 

' There is no rule of taw that requires any company or other association to fulfil 
each and every separate purpose for which it was originally formed (41). 

u In Qakbank Oil Co. v. Crum (4a), J,ord Solbome observed : i 44 It* appears *4o roe 
that directors and general meetings of companies of this sort nan have no’ powers 
by implication, except such as arc incident to, or properly to be inferred from, the 
powers expressed in the memorandum and articles. Their powers are entirely 
cjrtxUed by the law and by the contract founded upon the law which enables such 
companies to be constituted/’ 

Where a company is not bound by a contract, it docs not become bound for the 
fact that it acts under the mistaken beliei that it is bound (43). 

Shareholders in general meetings cannot authorize application of the company's 
funds in subscription for public objects, unless power has been taken in the memo- 
randum (44)« Payments might however be made for matters that are reasonably 
incidental to or consequential on the business authorized by the memorandum, e,g., 
expenses of its incorporation (45). liquidation (46), or those of stamping and posting 
prpxy papers (47). As regards the last item, see now sub-s. (4) of s. 176. 

177. Limited liability : --This means that the liability of the members is 
limited to the amount payable on the shares. Thcv arc not bound to pay more even 
if the company contracts enormous debts. 

178. "Share capital" The woids “share capital” are used in contra- 
distinction to borrowed monev. The capital is not a debt of the company even to 
its shareholders (48). 

179. "Nominal capital" :--Thc nominal capital is the amount which limns 
the potentiality of a company to issue the shares into which the capital is divided. 
When some of the ” nominal ” capital is subscribed, it at once becomes “ issued " 
capital, the residue being ” unissued ” capital (49). 

180. "Paid up capital" ' The aggregate amount of payments of application 
moneys, allotment moneys and calls represents the 44 paid up ” capital. Shares may 
be lawfully issued as 44 fully paid up” for consideration which the company has 
agreed to accept, as tcpreseniing the money’s wotth, whcthci the shares aie 01 arc 
not the shares subscribed for in the memorandum of association -(50). 

181. "Fixed amount" : — The 44 fixed amount ” of a share must be a monetary 
amount, but it is not necessary that all the shares should be of the same amount. 
A capital of say Rs. 1,00,000 may be divided into 5,000 shaies ol Rs. 10 each and 
500 shares of Rs. 100 each (51). 

182. "Fixed" and "circulating capital" : — The 44 fixed capital” of a com- 
pany is iwhat the company retains in the shape of assets upon which the subscribed 


(40) Coolgardie C. G. Mines [1897] 7 6 I T. 369. r 

1/41) TheUuson v. Valentina {1906] 1 Ch. 480. 

V) [*88 3] 8 App. Cas. 65. 

(43) Northunmberland A. Hotel Co. fi886] 33 Ch. D* 16 ; Bagot P. T. Co. v . Clipper 

, P. T. CO. figos] 1 Ch. 146/(1901] 1 Ch. 196. , 

(44) Tomkinson v. South Eastern Ry. [1887] 35 Ch. D. 675. 

(45) Abstainers Be General Insurance Co. [1891] 4 Ch. 124/ 

(48) Bishop v. Smyrna Be Cassaba Rv. Co, [1895] 2 Ch. 265. 

{47) Peel v. London Be N. W. Ry. ^907] 1 Gh. 5 (C.A.). ‘ 

(48) Vemer v. General Be G I. Trust (1894] 2 Ch. 239 at p. 264 ; Lee Neucbatci 


(48) Venier v. General Be G I 
Asphalt* Co, (1880] 4% Ch. 


Asphalt* Co. [18893 4% Ch. D; 1. 

*49) Whitehead He Brothers, Ltd. [*960] 1 Ch. 804, 
<$o) De Seville's case [1868] L.R. 7 Eq. 11. 

(51) Hoc Hals. (Hgilsh.) p. 153. 
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capital has been expended, 4 and which assets, either tttetmdv^ produce ihcenne 
independent of any further action of the company, or being retained bytheoompany 
are ;made use of to produce income or gain profits. The V circulating capital" of a 
Company is a portion of the subscribed capital intended to be used by being temporarily 
parted with and circulated in business in the form of using goods or other assets 
Which, or the proceeds of which, are intended to return to the company with an 
increment and to be used again and again and always, returned „ wirh accretions. 
When circulating capital is expended In buying good? which are fcok} at- a , ptofit , or 
in buying raw materials from which goods are manufactured and sold at a profit/ the 
amoMnt so expended must be charged against or deducted from receipts before the 
amount of any profit can be considered (5a). Lord Hanworth, M.R., observed in 
the undemoted case (53) : “It seems rather that the cases of Hancock (54) and of 
Mitchell v. B. W. Noble Ltd. (55), and of Mallet v. Staveleg (56), give illustrations 
that the test of fixed and circulating capital is the true one ; and where, as in 
this case, the expenditure is to bring back into the hands of the company a necessary 
ingredient of their existing business — important but still ancillary and necessary to the 
business which they carry on— the expenditure ought to be debited to the circulating 
capital, which is employed in and sunk in the permanent — even if wasting— assets of 
the business." 

183 * Different classes of shares - Although by clause (a) of sub-s. (4) "the 
memorandum of association is to state the amount of the original capital and the 
number of shares into which it is to be divided, yet in other respects the tights bf the 
shareholders in respect of their shares and the terms on which additional capital may 
be raised arc matters to be regulated by the articles rather than by the mcemorandum 
of association and are therefore matters which [unless provided by the memorandum* 
as in Ashbury v. Watson (57)], may be determined by the company from time to time 
by special resolution” (58). But see now ss. 85, 86 and 94. If however the memoran- 
dum defines the respective rights, they cannot subsequently be varied (57) without the 
sanction of the Court in a proceeding under s. 391 et scq., or under ss. 106 and 107 
unless the memorandum also confers power to alter such rights (59). It was common 
to declare the rights, privileges and conditions of preference shares and founders' 
shares by express provisions in the memorandum of association, for by so doing extra 
protection was secured to the holders of such shares against any alteration of their 
itatus. But all this can be done and more properly done by the articles of Associa- 
tion (60). The law in rhis regard has been clearly laid down by the Judicial Committee 
in a recent case thus (61) : While the memorandum must state the amount of capital, 
divided into shares of a certain fixed amount, provision as to the character of the 
shares and the rights to be attached to them is more properly made by the articles, 

which may be altered from time to time by special resolution. If equality of the 

shareholders is expressly provided in the raemoi andum, that cannot be modified by 

the articles. If nothing is said in the memorandum, the articles may provide for the 

issue of the authorized capital in the form of preference shares ; if the articles do not 
so provide or do provide for equality inter socios, the power to issue preference 


(53) Per Swinfen Eady, L. J. in Ammonia Soda Co. v. 
(53) Anglo Persian Oil Co. v. Dale [193a] 1 K.B. 124. 



Chamberlain [1918] 1 Ch, *66, 


1 K,B. 25. 

1 K.B. 719. 

2 K.B, 405. 

30 Ch. D. 376 ; see also E. 
110 I.C, 649. 


D. Sassoon United Mills [1929] B. 38, 30 Bom. 


(58) Andrews v . Gas Meter Se Co. [1897] 1 Cb. 361. 

(59) See Underwood v. London Music Halls [1901] 2 Ch. 3 


(59) r , ^ 0 

Co. {1904] 1 Ch. 87. 

(60) Palmer's Company Law, 12 ed. p. 28. 

(61) Campbell v. Rofe [* 93 . 1 ] p c - SO* I-C. 6*6. 


309 ; Welsbach I. G. Light 
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■'•***»• »#y be obtained <by alteration of the article*. If the raemmraitduni 
prescribes the classes a# shares into which the capital is to be divided - 
and Ae ( rights to be ''attached to such shares respectively, die company 
has no power to alter 'that provision by special resolution (6a)* A cothpaoy 
is entitled to exercise the powers conferred mi it by the memorandum, unless, such 
right , is clearly restricted by the articles {63). See now s. 16. 

|84*. Specification of; rights in memo* or articles .-—Specification in the 
memorandum of rights attached to a particular class of shares was regarded prime 
facie as one of the conditions referred to in s. 10 of the previous Act and therefore 
made unalterable (64) ; hut if the rights were only conditionally attached, e.g., if they 
were, accompanied by a clause providing for alteration, such specification did not 
take effect as an unalterable condition (65). See now s. 16. 

If the memorandum is Wholly silent on the point, the articles as originally framed 
and registered can effectually divide, or give power to divide, the capital into different 
classes of shares with preferential or other rights attached (66). If the rights, of 
different classes of shareholders are fixed by the articles only, they can be altered by 
special resolution without leave of the Court (67). 

When both the memorandum and the articles are silent, a company can issue 
different classes of shares by taking powers an alteration of the articles (68), 

185* Rights of preference shareholder : — The holders of preference shares, 
unless the articles expressly so provide, are not entitled to more than their fixed 
dividend, however prosperous the company may be (69). Preference shares are pre- 
sumably cumulative, and ambiguous or vague language in the articles will not 
make them non-cumulative (70). They may however be made non-cumulative 
if the articles so declare in clear language (71). If the shareholders are by the articles 
entitled only to dividends when declared, a preference shareholder cannot after liqui- 
dation claim payment on the ground that a dividend might have been declared (7a). 

Unless preference shares are made preferential as to capital, they are paid off 
equally with the ordinary shares upon liquidation of the company (73). But if 
they are preferential as to capital, any surplus assets after payment of the debts will, 
apart from any special provision in the articles (74), be applied first in paying off 
the capital of the preference shares (75). 

If the memorandum or the articles declare that the preference shares shall confer 


(6s) Campbell v. Rofe (supra) at p. 98 ; also Andrews v. Gas Meter Co. [1897] 1 Ch. 
361 ; British Sc American T. Sc F. Corpn. v. Couper [1894! A.C. H 90 - 

(63) Campbell v, Rofe (supra) at pp. 98-99. 

(64) Ashbury v. Watson [1885] 30 Ch. D. 376. 

(6fi) Wclsbach I. G. Light Co. (supra) ; see also Underwood v. London Music Halls 
(supra). 

(66) Harrison v. Mexican Ry. Co. [1875] 19 Eq. 358; South Durham Brewery Co." 
[1686] $1 Ch. D. 261. 

(67V Australian Estate &c. Co. [1910] 1 Ch. 414. 

( 08 ) Andrews v. Gas Meter Co. [1897] 1 Ch. 361 
[1910] 33 Mad. 36. 

<69) Will v . United Lankat Plantation [1914] A.C. 11. 

(70) Foster ». Coles [1906] 22 T.L.R. <555. 

(7*) Staples v. Eastman Photo Co. [1896] 2 Ch. 303 ; 

(1908] W.N. 24. 

(72) Odessa Waterworks Co. [1901] 2 Ch. 190m 

(73) Madame Tussaud Sc Sons [1927] 1 Ch. 657. 

(74) As in W. }. Hal! fc Co. [1909] 1 Ch. 521. 

(75) Gorc-Browne, 36th ed. p. 29 ; see Espuela land and Cattle Co. (infra) ; Will v. 
United Lankat Plantations (supra) ; National Telephone Co. [1914] 1 Ch. 755, and 
Fraser & Chalmers, Ltd. [1919] 2 Ch. 114, 


see also Chitbambaram v. Krishna 


see Adair v. Old Bushmills Co. 
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at prefer* nee in the winding up, oar that the surplus assets (76) shall be applied first 
in repaying the preference shares, hut do not further deal with the capital, there is 
a difference of judicial opinion in England as to whether the preference shareholders 
Will participate in any surplus after repayment of the ordinary shares (77). If the 
preference capita! is repayable With interest, this means with interest from tfcfe'date 
of the winding up, and any surplus from the sale of assets will be treated as capita! 
<7S). 

Where a clause in the memorandum of association conferred on the preference 
shareholders “the right to a fixed cumulative preference dividened at the rate of 12 
per cent per annum on the capital for the time being paid up thereon, and to half 
the distributable surplus profits which in respect of each year shall remain after 
paying or providing for the payment of dividend for such year at the rate of 10 px. 
per annum on the capital for the time being paid up on the ordinary shares” and 
provided that their “shares shall rank boLh as regards dividends and capital in prio- 
rity to the ordinary shares, but shall not confer the right to any further participation 
in profits or assets,” it was held on the construction of the memorandum and articles 
that the preference shareholders were entitled, in prioiity to the ordinary share- 
holders, to payment of arrears of fixed cumulative pteferential dividend and to 
repayment of capital. Every case depends upon the particular language used (79). 

Where the articles state that the preference shareholders are to be paid in a wind' 
ing up “arrears of the preference dividend”, there will be no such arrears if the pre- 
ference dividened was payable out of ^ the profits of each year and there were no pro- 
fits before the winding up (80) ; but the question is doubtful it the dividend is 
cumulative (81). It has howevei been held that profits earned afie* commencement 
of winding up are divisible as capital (8a). 

If the shares are issued as preference shaies when there is no powet to do so, or 
in an irregular manner, the subscribers are entitled to have their money paid back 
and are regarded as creditors of the company (85). 

186 . Memo, and articles of company limited by guarantee F01 forms of 
memorandum and articles of association of a compan\ limited by guarantee, sec 
'fables C and D of the Mist Schedule. The articles of such company must be registered 
with the memorandum and must state the amount oi the share capital or, it the 
company has no share share capital, the number of members with which the company 
is proposed to be registered (84). For the liability of a membet of such a company 
in the winding up, see s. 426, sub s. (*). A member may be sued for the amount 
for which he is liable nuclei the articles ; lie is not liable as a contributory in tes- 
pect of such a sum (85), 

The amount of guaiantce oi a company limited by guarantee is in the nature of 
reserve capital and cannot be mottgaged or charged before liquidation, but remains 
available for paying the costs of winding up and the general liabilities of the com- 
pany (86). ^ • 


O' 

(76) ' Surplus assets” means the surplus after payment of outside liabilities and" repay- 
ment to the shareholders of capital paid (Rnmel .Syndicate [1911] 1 Ch. 740)* 

(77) See note (75) supra and Palmer's Company Precedents, 15O1 cd. (1-938), Part 1. 
pp. 773-74 and the cases cited there; 

(78) Anglo-French Music Co. fipai] 1 Ch. 386; W. J. Hall k Co. |ipop] 4 Ch. 521. 

(79) Walter Symons Ltd. [1934] Ch. 308. 

(80) Eapuela Land k Cattle Co. [1909] 2 Ch. 187. 

(81) Gore-Brownc, 36th ed. pp. 28-29. 

(82) Bishop v. Smyrna k Cassaba Ry. Co. [1895I 2 Ch. 596. 

(83) CL Home k Foreign Investment Co. (1912] 1 Ch. 7 2. 

(84) 88. 26 and 27. 

(85) Baird’s case [1899] 2 Ch. 593. 

(86) Irish Club Co. [1906] W.N. 172. 
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V ■ The put meraberf of such -a company are liable to be putpnthe litt (t$s 
i 'Notice of any frtcr&se of capital or in the number of members©! .company 
limited by guarantee mist be sent to the Registrar (88). 

- ' t,i . 4 ' • ' - - , ’ 

187. Memoranda**! and article* of m unlimited company For forma of 
memorandum and articles of association of an unlimited company see Table 'E of 
the First Schedule. As to what tlie articles of such a company should contain see 
a #6 *nd s* *7 (i). 

In the case of an unlimited company, the capital being stated in the articles may 
be varied at any time by special resolution without the sanction of the Court ; and 
if the articles allow it, capital may be returned to the members and they may cease 
to be members on such terms as may be agreed (89). 

As in the case of a company limited by guarantee, notice of any increase of capital 
or in the number of members must be sent to the registrar (90). 

188. Winding up and alteration of memo. -The High Court has jurisdic- 
tion to wind up a registered unlimited company which has no shares and no capital, 
and therefore it has jurisdiction to sanction an alteration of its memorandum of 
association (91). 


14. Form of memorandum* — The memorandum of 
association of a company shall be in such one of the Forms in 
Tables B, C, D and E in Schedule 1 as may be applicable to 
the case of the company, or in a Form as near thereto as 
circumstances admit. 

This section has been inserted by the Joint Committee with the follow- 
ing observation': — “The best place for a provision that the model forms of memo- 
randa of association set out in Schedule 1 should be adopted by companies as far as 
possible is in this part of the Bill which deals with the memorandum of association, 
and not in original clause 595“ (Vida J.C.R., para 14). 

For the form of memorandum of association of a company limited by shares, see 
Table B ; for the forms of memorandum and articles of association of a company 
linlfited by guarantee and not having a share capital, see Table C ; for the forms of 
memorandum and articles of association of a company limiied by guarantee and having 
a share capital see Table D ; and for the forms of memorandum and articles of asso- 
ciation of an unlimited company, see Table E — all in the First Schedule of the Act. 


15. Printing and signature of memorandum.—' The 
memorandum shall— 

(a) be printed, 

(b) be divided into paragraphs numbered conse- 
cutively, and 


f#7) Premier Underwriting Assn. [1913] 2 Ch. 29. 

(88)5.97. 

%) Borough Commercial & Building Society [18931 u Ch, 242. 

(90) 8, 9?. . 

(91) North of England I* S. Insurance Co. [1900] 1 Ch. 481. 
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.r ' - (<s) be signed by each subscriber (who shall add his 

address, description and occupation, if any,) in the presence 
of at least one witness who shall attest the signature and 
shall likewise add his address, description and occupation, 
if any. 

This correspond* to s. 9 of the old- Act and s. 3 of the English Act 
of 1948— A totes on Clauses . 

At the end of cl. (c) the words “and shall likewise add his address, description 
and occupation, if any" have been added by the I, ok Sabha. 

This section provides that like the articles (see s. 30 post) the memorandum should 
be divided into paragraphs numbered consecutively, and printed. The address ( des- 
cription and occupation, if any, of the subscribers should also be added. 

189. Attestation of signature : — One witness for all the subscribers will 
suffice (98). But the signature of a subscriber cannot be attested by himself or by 
another subscriber, for the word “attest” implies “presence of some person who stands 
by, but is not a party to the transaction” (93). As observed by Erie C. J. “The 
expession ‘an attesting witness’ may be taken to imply that there is one person exe* 
cuting the deed and another distinct person attesting that completed execution” (94). 

190. Who may sign : - An agent may sign the memorandum of association 
on behalf of his principal, and the authority to sign may be given orally (95). The 
execution will be good whether the agent simply writes his principal's name or adds 
words showing that it is signed by an attorney (96). 

191. Liability of the signatory : — A signatory to the memorandum is respon- 
sible for the shares which are shown against his name in the memorandum, and on 
liquidation he is liable to the full extent, even if the shares were never formally 
allotted to him (97). He remains a member until such time as he validly surrenders 
the shares or validly transfers them (g8). 

After registration a subscriber to the memorandum cannot divest himself of his 
liability as a member, although his signature may not have been properly attested ; 
the transaction may be irregular, but it is not void (96). The subscriber cannot repu- 
diate his subscription on the ground that he was induced to sign by misrepresenta- 
tion (99). As to the effect of registration, sec ss. 34 and 35. 

192. Stamp and fees : - -As to the stamp on a memorandum of association see 
Appendix (Stamp Duty). The stamp must be affixed before or at the time of signature 
(1). As to the scale of fees, sec Schedule X of the Act. 

16. Alteration of memorandum.-— (1) A company shall 
not alter the conditions contained in its memorandum except 
in the cases, in the mode, and to the extent, for which express 
provision is made in this Act. 

(9a) Palmer’s Company Law, 13th cd. p. 30. 

(93) Per Lord Selborne in Seal v> Claridge [1881] 7 Q.B.D. 516 at p. 519. 

(94) Defell v. White [1866] L.R. a C.P. 144 at p. 146; see also Rc Parrott [1891J 64 
L.T. 801. 

(95) Whitley Partners [1886] 3* Ch. D. 337. 

(96) Chotolal v . Dalsukhram [1893] 17 Bom. 47s. 

(97) Mirza Ahmed [19*4] M.W.N. 58s; 83 l.C. 94. 

(98) IJ. P. Oil Mills Co. [1931] A. 701, 133 l.C. 434. 

(99) Lord Lurgan’s case fiqoa] 1 Ch. 707, 

(i)S. 17, Stamp Act, 1899. ' 


H 
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; { . (2) Only tho*e provisions which arc required by section 13 

or by any other specific provision contained in this Act/ to be 
Stated in the memorandum of the company concerned shall be 
deetfted to be conditions contained in its memorandum. 

(3) Other provisions contained in the memorandum, in- 
cluding those relsiting to the appointment of a managing direc- 
tor, managing agent, secretaries and treasurers or manager, may 
be altered in the same manner as the articles of the company, 
but if there is any express provision in this Act permitting of 
the alteration of such provisions in any other manner, they 
may also be altered in such other manner. 

(4) All references to the articles of a company in this Act 
shall be construed as including references to the other provi- 
sions aforesaid contained in its memorandum. 

192A. : -Sub-s (i) corresponds to s. 10 of the previous Act and s. 4 of the Eng- 
lish Act of 1948. Sub s. (2) brings out the intention quite dearly. Sub-s. (3) cor- 
responds to the Proviso to s. 10 of the old Act. It has been generalised, so as to 
refer to everything, which need not be included in the memorandum - Notes on 
Clauses . The reference in sub-s (3) to managing agent or manager follows the decision 
of. the Bombay High Court in Ramkutnar v. Shotapur Spinning & Weaving Co, (2). 

In sub-s. (3) the words “secretaries and treasurers’' have been introduced by the 
Joint Committe. 

193. Condition wag not alterable : — As observed by lord Justice Baggallay, 
"the memorandum of association forms indeed the charter of the company, to be 
modified only in the way provided by the statute” (3). A condition contained in a 
company’s memorandum of association could not be altered and nothing could be done 
in contravention thereof (4). If the memorandum qualified the provisions, for ins 
lance, by giving power to alter them, that power might however be exercised (5). 
Where one of the conditions contained in the memorandum of association was that the 
rights and privileges given to the various classes of shares were subject to variation, 
varying them did not amount to an alteration of the conditions contained in memo- 
randum (6). Where the articles were registered on the same day as the memorandum 
and the reference in a clause of the memorandum to the "privileges, rights, restrictions 
and conditions specified in the articles” obviously meant the contemporaneous articles 
which were registered on the same day, it was held that the rights, privileges and res- 
trictiom of the preference shareholders as defined in the articles should be treated as 
incorporated in the memorandum, and so could not be altered (7). 

194. Meaning of condition : — ll was held under the old Act that the . word 
"conditions” was generat, and was not, restricted to conditions required by 
the statute to be inserted in the memorandum, If, conditions, not required to be in- 
serted, but in the sense of forming part of the constitution of the company, were 

(*) ft 934] B. 4*7, $6 Bom. L.R. 907. 

(3) Ashbury v. Watson [1885] 30 Ch. D. 376, 380 81. 

(4) Ashbury v, Watson {1885] 30 Cb. I>. 376. 

(ft) Welsbach Incandescent Gas Co. [1904] 1 Ch. 87. 

(6) British India Corpn. v . Shanti Naraiti f 1 9351 A 57 All. 810. 156 I.C. 1088. 

(7) Collins v, Brimingham Breweries Ltd. [1899] 15 T.L.R. j8o. 
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itwcTted in the memorandum; they* were, unalterable (8), unless the memorandum 
reserved power to alter them (9), But if the memorandum appoints a director without 
mentioning anything about his qualification, the company may afterwards 'impose a 
share qualification (10). A company wa$ registered under Act VI of 188* with the 
following words in the memorandum : “The registered office of the company will 
be situated in the town of Silchar : ” held, the insertion of a place name in the 
memorandum of association does not make it an unalterable condition,' and provided 
the alteration has been made in the manner provided by the Act, such alteration is 
valid and binding on the company (11). 

It sometimes happens that the managing director, secretary or managing agents 
of a company with a- view to perpetuate their office get a clause inserted in the memo- 
randum of association fixing their tenure of office and remuneration. Such a clause 
was held by the Madras High (Jour* tq be one embodying a very important condition 
within this section (12). Bur it was subsequently held by the Bombay High Court 
that such provisions were nothing more than a detail of management for the purpose 
of carrying on the business of the company and could not be considered to be a vital 
condition (15). 

195. Alteration of memo. : A company may alter its memorandum of asso- 
ciation in the following respects : — 

(i) by changing its name (ss. 21 to 24) ; 

(ii) by altering it in regard to the State in which the registered office is to be 

situated or its objects (s. 17) ; 

(iii) by altering its share capital by (s. y.\) : 

(a) increasing its share capital ; 

(b) consolidating and dividing its capital into shares of larger amounts. 

(c) converting its paid up shares into stexk and reconverting the stock into 
paid up shares ; 

(d) sub-dividing its shares into shares . of smaller amounts : 

(e) cancelling shares ; 

(iv) by re-organizing its share capital (s. 391 to 396) ; 

(v) by reducing its capital (s. too) ; 

(vi) by making the liability of the directors unlimited ($. 323). 

The effect of the present section is that except the provisions required by s. 13 or 
l>\ any other specific provision contained in the present Act all other conditions 
mentioned in the memorandum may be altered in the same manner as the articles. 

See notes to the next section. 


17. Special resolution and confirmation by Court re- 
quired for alteration of memorandum.— (1) A company 
may, by special resolution, alter the provisions of its memoran- 
dum so as to change the place of its registered office from one 


(8) Ashbury v. Watson [1885] 30 Ch. I). 37ft ; but see Winstone’s case [1879] is Ch. D. 
239, 35 1 * & Guinness u. Land Corporation [1883I ss Ch. D. 349, 376. 

(9) Welsbach JL G. Light Co. [1904] 1 Ch. 87: Underwood v. London 


Music Hall 


(10) 


[1901] s Ch. 309. 
Lord Cla 


Claud Hamilton’s case [1873] 8 Ch, App 548. In this case the articles pro- 
vided for the “future qualification” of directors and it was held that ’’future 
qualification” meant that of future directors and did not apply to the directors 
mentioned in the memorandum bf association. 

(11) Arya Insurance Co. [1937] C. 81. 

(1$) Venkataramana v t Coimbatore Mercantile Bank [19*4] M. isfi. 1*9*1] M.W.N. 51*8. 

18 lif.L.W 304. _ 

(13) Ramkumar v. Sholapur Spinning %c Weaving Co. [1934] 4*7* Bom. L.R. 907. 
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State to another, or with respect to the objects of the company 
so fa? as may be required to enable it— 

(a) to carry on its business more economically or more 
efficiently ; 

(b) to attain its main purpose by new or improved 
means ; 

(c) to enlarge or change the local area of its operations ; 

(d) to. carry on some business which under existing cir- 
cumstances may conveniently or advantageously be combin- 
ed with the business of the company ; 

(e) to restrict or abandon any of the objects specified 
in the memorandum \ 

( f) to sell or dispose of the whole, or any part, of the 
undertaking, or of any of the undertakings, of the com- 
pany ; or 

( g ) to amalgamate with any other company or body of 
persons. 

(2) The alteration shall not take effect until, and except in 
so far as, it is confirmed by the Court on petition. 

(3) Before confirming the alteration, the Court must be 
satisfied- 

la) that suffici ent notice has been given to every holder 
of the debentures of the company, and to every other per- 
son or class of persons whose interests will, in the opinion 
of the Court, be affected by the alteration ; and 

(b) that, with respect to every creditor who, in the 
opinion of the Court, is entitled to object to the alteration, 
and who signifies his objection in the manner directed by 
the Court, either his consent to the alteration has been 
obtained or his debt or claim has been discharged or has 
determined, or has been secured to the satisfaction of the 
Court : 

Provided that the Court may, in the case of any person 
or class of persons, for special reasons, dispense with the 
notice required by clause (a). 

(4) Notice of the alteration shall also be given to the Regis- 
trar and he shall be given a reasonable opportunity to appear 
before the Court and state his objections and suggestions, if 
any, with respect to the confirmation of the alteration. 
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;(3) The Court may make an order confirming the altera- 
tion either wholly or in part, and on such terms and conditions, 
if any, as it thinks fit, and may make such order as to costa 
as it thinks proper. 

(6) The Court shall, in exercising its powers under this sec- 
tion, have regard to the rights and’ interests of the members of 
the company and of every class of them, as well as to the rights 
and interests of the creditors of the company and of every class 
of them. 

(7) The Court may, if it thinks fit, adjourn the proceedings 
in order that an arrangement may be made to the satisfaction 
of the Court for the purchase of the interests of dissentient 
members ; and may give such directions and make such orders 
as it thinks fit for facilitating, or carrying into effect, any such 
arrangement : 

Provided that no part of the capital of the company may be 
expended in any such purchase. 

This section combines ss. 12, 13 and 14 of the old Act. Compare s. 5 of the 
English Act. of 1948 — Notes on Clauses. 

The Joint Committee has made some alterations in the section and has inserted 
sub-s. (4) with the following observation : — "The Committee consider it necessary 
to empower the Registrar to appear before the Court in case be desires to point out 
any irregularity in an alteration to its memorandum proposed by the company. Sub- 
clause (4) makes the necessary enabling provision in this behalf" [Vide J.C.R., para (*5)]. 

By the Lok Sabha the present heading of this section has been substituted for 
"Procedure for alteration of memorandum in certain respects". 

196 * Scope Sub-s. (1) of s. 16 only authorizes alterations which are within 
the limits provided by the memorandum of association (14). "To my mind", says 
Lord Esher M. R., "it is a plain enactment that the company cannot alter anything 
in the memorandum which is a condition save what is expressly mentioned in that 
section. . . Now anything which is laid down as a rule in the memorandum of asso- 
ciation must, I think, be taken to be one of the conditions on which the company 
is established" (15). S. 16 does not, however, limit alteration of the memorandum to an 
alteration of the objects clause, inasmuch as the whole of the objects of a company is 
not necessarily contained in that clause (16). The petition will be granted where the 
proposed alteration is designed for the better attainment of the objects of the company 
(16). Where the memorandum conferred certain preferential rights upon a particular 
class of shares, the rights became unalterably attached and . could not be modified 
unless under the provisions for modification provided for by any of the sections of 
the Act (17). 

196 A. Special resolution : — A company may by special resolution alter the 
provisions of its memorandum with respect to its objects, but the alteration cannot 
take effect until it is confirmed by the Court on petition. The foundation of the 

(14) Asbhury Ry. Carriage 8ec. Co. v. Riche [1875] L.R. 7 H.L. 653. 

(15) Ashbury v . Watson [1885] 30 Ch. D. 376, 380-81. 

(16) Incorporated Glasgow Dental Hospital v. Lord Advocate [19*7] S.C. 400. 

(17) E. D. Sassoon United Mills [19*9] B. 38, 50 Bom. L.R. 598. 
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jurisdiction to confirm Ufejue alteration is the pacing of the special resolution. There 
must be strict evidence that meeting has been duly convened and that the special re* 
solution lias been duly passed (18). As to what is a valid special resolution under 
this section see the case noted below (19). 

197* ^'Province”— Jurisdiction : --Reading the definition of ihc word “pro- 
vince” in the General Causes Act, 1897 with *»• 46(1) and 94 of the Government of 
India Act, 1935, as amended after pari it ion of India, the aforesaid word in sub-s f (1) 
of s. 1* of the old Act was limited to provinces which fell within India. Consequent- 
ly the District Judge, Nagpur had no jurisdiction to confirm the resolution, passed 
after partition of India by a company having its registered place of business in Nagpur 
to transfer the same to Karachi in the province of Sind in Pakistan (20). 


198 , Unlawful object Tlic Court cannot allow alteration of the objects of 
a company so as to include In them an unlawful object. Where a prize chit, in, which 
those who get the benefit of the drawings get a prize and the benefit which they get 
from the drawings gives them different advantages from the persons whose names or 
numbers are not drawn, amounts to a lottery ; the Court will not sanction alteration 
of a memorandum of association so as 10 include within its objects the conduct of 
such prize chits (at). 


198 A, : — In the matter of confirmation of a resolution under this section, the 
Court is bound to exercise a discretion having regard to the interests of the various 
persons, shareholders, creditors and others (22). The Court should regard as con- 
venient and advantageous those things which experience and the opinion of traders 
reasonably show to be of that character (23). In the last cited case alteration was 
sanctioned extending the objects in such a way as to combine with its existing business 
other business of an independent, though not unconnected, character, but upon the 
terms that the name of the company should be altered so as to indicate the extensive 
change in the character of the business. 

199* Court’s power of alteration The Court may however in its discretion 
sanction very wide (24) alteration of the objects of a company including the alteration 
of a power to purchase other undertakings, to lease the whole of the company’s 
business, to amalgamate with other concerns and to sell the whole or part of its busi 
ness (25), for such consideration as the company thinks fit, and in particular for shares, 
debentures or securities of any other company having objects altogether or in pari 
similar. But the Court will not make provision to meet the possibility of the com- 
pany desiring at some future time to carry on yet another class of business (26). The 
Act does not enable a company in general terms to alter its memorandum of associa- 
tion, neither does it confer a general power upon the Court to do so ; but the alterations 
to be sanctioned arc confined to those specified in ihe section (27). On a petition 


(18) Regent Estate Ltd. [1955] N.U.C. 5914 (Cal.) relying on 11895] 2 Ch. 127 and 
[1931] 47 T.L.R. 399. 

(19) Blackburn P. Assce. Co. [1914] 2 Ch. 430. 

(20) Safe Bank Ltd. v. Provincial Government [1949] N. 290, [1949] Nag. 237, [1949] 
N.L.J 237. 

(21) Udumalhat Nidhi Lad. [1934J M. 482, 67 M.L.J. 415, 152 LC. 440. 

(22) Mercantile Bank v. Coimbatore Mercantile Bank [1923] M.W.N. 568, 18 M.L.W. 
304, 74 I.G. 966. 

(23) National Boiler Insurance Co. [1892] \ Ch. 306. 

(24) New Westminister Brewery Co. [1911] W.N. 247, 105 L.T. 946; Anglo-Atncriran 
Telegraph Co. [1911] W.N. 248, 105 L.T. 947. 

(25) Marshal, Sons & Co. [1919] W.N. 207, 63 S.J. 683. 

(ti) John Brown Ltd. 11914] W.N. 434, 112 L.T. 232. 

(27) Govt, Stock Investment Co. [1891] 1 Ch. 649. 
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Under ibis section, the Court will have to be satisfied that the new objects are definitely 
expressed in definite language and fall within sub-s. (1) (*8). 

On a petition for confirmation, the Court will not hear a person haying an 
interest outside the company that may be injuriously affected by the alteration {29). 
In dealing with a petition for such confirmation the Court will assume, in the absence 
of evidence to the contrary, that the company will carry on its business properly, 
and will not therefore have regard to the fact that the alteration in its objects will 
enable the company to carry on a business competing with that of a body with a 
very similar name ($9). 

The Court rarely refuses to confirm a resolution for alteration of the objects (50). 
ll is now well established that the Court has jurisdiction to sanction any alteration 
of the company’s objects, even though consisting of the adoption of an entirely new 
object clause in imxlern form in substitution for an old restricted one, upon its being 
satisfied that this is required to place the company on an equality as regards the 
efficient carrying on its business with more recently formed companies (31). 

If the alterations are such as render the company’s name misleading, the Gourt 
may require the name to be changed so as to express the alteration in its aims or 
sphere of action (3a), unless such an alteration of the name will be very incon- 
venient (33). 

200. Sub-s. (1) An alteration under sub-s, ( 1 ), cl. (a) must be one which will 
leave the business substantially wliat was before with only such changes in the mode of 
conducting it as will enable it to be carried on more economically or more efficiently 

(34). Under this clause a power to liorrow and give security, a power to invest 
reserves in various securities and other ancillary powers may be authorized (35). As 
an instance of alteration under cl. (a) sec the undernoted case (36) where the Court 
held that the alteration enabled the company to carry’ on its business more efficiently 
and that the investment in the class of securities specified in the petition was a 
business which might conveniently or advantageously be combined with the business 
of the company. I 11 this case, of the debenture holders eight-ninths assented and one- 
ninth dissented, and the alteration was sanctioned on certain conditions. 

In cl. (b), it should be noted, the expression is "to attain its main purpose” and 
not “to attain its objects.” 

An instance of d. (c) will be found in the case noted below (37). 

200 A. : - Tlie additional business under cl. (d) may be a business wholly different 
from, and bearing no relation to, the existing business of the company and yet be 
capable of being conveniently and advantageously combined with it, provided that 
the new business is not destructive of or inconsistent with the existing business (38). 
Whether the proposed new business is one of this description is a question for the 
determination of the directors and shareholders (38} ; for the Court will not look 

(28) D. & D. H. Fraser Ltd. [1903] W.N. 73. 

(a 9) Hearts of Oak &c. Co. [1920] 1 Ch. 544. 

(30) Indian M. G. Extracting * Co, [1891] 3 Ch. 531; Govt. Stock Investment Go. 
(infra) ; Alliance Marine Assurance Co. [1892] 1 Ch. 390 ; and cases in note 
(3*), infra, 

(31) New Westminister Brewery' Co. (supra) ; John Brown Ltd. (supra) ; Marshall. 
Son Sc Co. (supra) ; for other cases see Palmer's Company Law, 13th ed., p. 75. 

(32) Indian Mechanical G. Extracting Co. (infra) ; Govt. Stock Investment Co. [1892] 
1 Ch. 597 ; Alliance Marine Assurance Go. [1892] 1 Ch. 300 ; Foreign & Colonial 
Govt. Trust Co. [1891] 2 Ch. 395 ; Oriental Telephone Co. [1891] W.N. 153. 

(33) Trust Sc Agency Co, of Australasia [1908] W.N. 229, 95 T.L.R. 61. 

(34) Cyclists' Touring Co. [1907] 1 Ch. 269 ; Boslom Bros. (1928) Ltd. [1935] Ch. 413. 

(35) Buckley, nth cd., p. 14. 

(36) Govt Stock Investment Co. [1892] 1 Ch. 597. 

(37) Indian Mechanical G. Extracting Co. [1891] 3 Ch. 528. 

(38) Parent Tyre Co. [1923] 2 Ch, 222. 
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to thl wisdom or desirability of the proposed alteration. All that it has to dedde 
i$ whether the alteration is fair and equitable as between the members of the c om 
pany (59). In the last ched case the Court refused to sanction an alteration involving 
abandonment of the objects of a fundamental character. 

Where the company, had ceased to trade for the time being and therefore there 
was no business being tarried on with which the proposed new business could be 
combined, it was held that the Court could not under cl. (d) confirm the alteration (40.) 
As an illustration of cl. (e) see the case noted below (39). 

201 . Alteration The alteration must be for one of the objects specified in 
the section which does not authorize alterations for mere amplification of the descrip- 
tion of objects clearly comprised in the original memorandum (41), or the acquisition 
of a large number of general powers, many of which the company does not intend 
to exercise (42). But an alteration is ‘'with respect to the objects of the company*' 
within the meaning of sub-s. (1), where it is desirable for the purpose of more efficiently 
carrying out the main object of the company (43). 

The alteration of a company’s objects may be confirmed wholly or in part (44). 
The company may also make the alteration to restrict or abandon any of its 
objects (45). 

202. Distinction between object and condition : —Where by a clause in 
in the memorandum a person was appointed agent, secretary or managing director, 
the appointment could not be regarded as one of the objects of the company, but 
it was held to amount to a condition within the meaning of s. 10 of the previous Act 
which could not be altered either by the company or by the Court (46). The deci- 
sion of Schwabe C. J. in the last cited case has however been dissented from in a later 
case of the Bombay High Court by Beaumont C, J. and Rangnckar J, (47) ; see 
notes to s. 16. 

In the last cited case a clause in the memorandum of association provided that 
"the firm of Morarji Gokuldas & Co. or whatever member or members that firm 
may for the time being consist of shall be the agents of the company, so long as 

the said firm shall carry on business in Bombay or until they resign M it was 

held that the original members of the firm having died and none of the present 
members of the firm having been partners with either of those individuals, namely 
Morarji and Gokuldas, the present members of the firm did not come under the 
clause. "The argument of the appellant really seeks", observed Beaumont C. J. at 
p. 429. "to endow this firm with the attributes of a corporation having perpetual 
succession so far as concerns its relations with the company/' 

203 . Procedure : —At the hearing of a petition for confirmation, the original 
memorandum and articles of association as well as the minute book, must be made 
exhibits to the affidavit (48). As to the sufficiency of advertisement of the special 
resolution, see Atlantic Patent Fuel Co. {1917] W.N. 214, 253. Although there has 

(39) Jewish Colonial Trust [190#] 2 Cb. 287. 
f 40 > Re Drages Ltd. [1942] 1 A.E.R. 194. 

4i) Oonset t Iron Co. [1901] 1 Ch. 23b. 

(42) D. & D. H. Fraser, Ltd. (supra). 

(43) Scientific Poultry Breeders' Assn. [1933] 1 Ch. 227 (C.A.) reversing the decision of 
Eve J. reported in [1932] 2 Ch. 212 ; incorporated Dental Hospital v. Lord Advo- 

, cate [1927] S.C. 400. 

(44) Spiers & Pond [1895] W.N. 135, 2 Mans, 596. 

(45) Jewish Colonial Trust (supra). 

(46) Mercantile Bank v. Coimbatore Mercantile Bank [1923] M.W.N. 568, 74 I.C. 966, 
18 M.L.W. 304* 

(47) Ramkumar v. Sholapur Spinning k Weaving Co. [1934] B. 427, 36 Pop, I,.p, 
907. 

(48) Omnium Investment Co. [1895] 2 Ch. 127, 
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been no advertisement of the petition, advertisements would, in the circumstances 
of the case, be dispensed with (4g). 

Under the practice of the Calcutta High Court with regard to petitions under 
this section, a summons for directions is not taken out when the creditors are not 
entitled to object. The Judge, however, must be satisfied that there are no creditors 
entitled to object (50). If there are creditors who are entitled to object to the 
proposed alteration, a summons for directions- as to the proceedings for settlement 
of the list of creditors should be taken out immediately on the presentation of the 
petition. Procedure similar to that laid down in rr. 19 to 30 of the Appendix J. 
may be followed. After the settlement of the list of creditors, further directions 
for the hearing of the petition may be obtained (50). Besides, before making the 
order, the Court should fix a date for the hearing of the petition and direct adver- 
tisement to be published of the presentation of it and of the date of hearing (50). 

204 . Unlimited and guarantee companies : — The High Gourt has jurisdiction 
to sanction an alteration of the memorandum of association of an unlimited company 
which has no capital (51), or a guarantee company having no share capital (5a) ; but if 
an unlimited company seeks to limit its liability, alters its memorandum and adopts 
the word "limited” in its name, it must register itself as a limited company before 
applying* for sanction to the alteration (53). 

205 . Advertisement of order -Unless a valid special resolution has been 
passed, the Court cannot confirm the proposed alteration of objects (54). The Court 
will, except in special rases, require advertisement of order made under this 
section (55). 

For the mode of alteration of ihe form of constitution of a company which was 
in existence before the commencement of Aci VI of 18811, see s. 579. 

Sub-s. (3) applies 10 persons such as creditors or members of the company (56). 

206 . What the Court will consider : - All that the Court has to decide is 
whether the alteration is fair and equitable as between members of the company. 
It is not concerned with the wisdom or desirability of the proposed alteration, which 

. is a question for the directors and members. The Court will refuse to sanction 
the alteration if the wishes of the majority of shareholders cannot be ascertained 
(57). In the matter of alteration the Court is, however, bound to exercise a dis- 
cretion having regard to the interests of the various persons, shareholders, creditors 
and others (58). 

The Court will not, as a general rule, allow a company to take large additional 
powers which it has not any reasonable intention of using in the near future, except 
under very special circuinstancfcs (59). The Court may also sanction the alteration 
with the addition of a clause to the effefct that none of the additional objects should 
be undertaken except as subsidiary objects, unless with the sanction by a special 


(49) Empire Trust, Md. [1891] 64 L.T. urn. 

(56) Regent Estate l.td. [1955] N.IJ.C. 5914 (Cal.) relying on [1907] 1 Ir. Rep. 1137. 
(51) North of England &c. Assn. [1900] 1 Ch. 481. 
te*) Monomouthshirc &c. Society [1909] W.N. 6. 

Royal Exchange Buildings, Glasgow [191 1] S.C. 1337 (Ct. of Sess.). 


( 53 ) 

(55) Lancaster Banking Co. [1897] W.N. 3, 75 L.T. 647 ; Copper Mines Tinplate 


Blackburn JP. Assurance Co. [1914^* Ch. 430. 


( 57 ) 

( 58 ) 

( 59 ) 


Co. [1897] W.N. *0. 

Hearts of Oak &c. Co. (supra). 

J ewish Colonial Trust [1908] 2 Ch. 287. 
lercantile Bank v. Coimbatore Mercantile Bank (supra). 
D. & D. H. Fraser Ltd. [1903] W.N. 73. 
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resolution <6o). In the under-noted ease (61) the Court sanctioned resolutions ex- 
tending the objects defined in the memorandum adding words so as to limit the 
extended objects* 

Where the evidence showed that the business of the company could be more con- 
veniently carried on with less restricted borrowing powers, and that the proposal 
to give to the company ihe additional powers of a guarantee and finance company 
would enable the company to carry on business more efficiently and attain its pur- 
pose by improved means and also conveniently and advantageously combine other 
business with its original business, it was held that the Court ought to sanction the 
proposed alterations (6s), 


16. Alteration to be registered within three months.— 

(1) A certified copy of the order confirming the alteration, 
together with a printed copy of the memorandum as altered, 
shall, within three months from the date of the order, be filed 
by the company with the Registrar, and he shall register the 
same, and shall certify the registration under his hand. 

(2) The certificate shall be conclusive evidence that all the 
requirements of this Act with respect to the alteration and the 
confirmation thereof have been complied with, and thenceforth 
the memorandum as so altered shall be the memorandum of 
the company. 

(3) Where the alteration involves a transfer of the register- 
ed office from one State to another, a certified copy of the 
order confirming the alteration shall be filed by the company 
with the Registrar of each of the States, and the Registrar of 
each such State shall register the same, and shall certify under 
his hand the registration thereof •, and the Registrar of the 
State from which such office is transferred shall send to the 
Registrar of the other State all documents relating to the com- 
pany registered, recorded or filed in his office. 

(4) The Court may, at any time, by order, extend the time 
for the filing of documents under this section by such period 
as it thinks proper. 

'I Ins flection tonesponds to a. 15 of the picviotts Ad. Sub s. (1) of that section 
has been split up into two sub-set t ions — Notes* on Clauses. 

File Joint Committee has made some veibal alterations in this section. 

The heading of ibis section has been substituted by -the Ix>k Sabha for “Pro- 
cedure on confirmation of the alteration.” 

19. Effect of failure to register. — (1) No such alteration 
as is referred to in section 17 shall have any effect until it has 
been duly registered in accordance with the provisions of 
section 18. 

<6o)Re John Brown Ltd. [1914] W.N. 434, 112 L.T. 13a. 

(61) Fleetwood Estate Co. [1897] W.N. so. 

(62) Empire Trust, Ltd. [1891] 64 L.T. 221. 
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: (2) If the registration isnot effected within three months 
tiext after the date of the order of the Court confirming the 
Alteration, or within such further time as may be allowed by 
the Court under sub-section (4) of section 18, such alteration 
and order and all proceedings connected therewith shall, at the 
expiry of such period of three months or of such further time, 
as the case may be, become void .* 

Provided that the Court may, on sufficient cause shown, 
revive the order on application made within a further period 
of one month. 

This section corresponds to s. 16 of the previous Act, the first para of which has 
been split up into two sub-sections — Notes on Clauses. 

Some verbal alterations have been made in this section by the Joint Committee. 


Provisions with respect to names of companies 

20. Companies not to be registered with undesirable 
names — (1) No company shall be registered by a name which, 
in the opinion of the Central Government, is undesirable. 

(2) Without prejudice to the generality of the foregoing 
power, a name which is identical with, or too nearly resembles, 
the name by which a company in existence has been previously 
registered, may be deemed to be undesirable by the Central 
Government within the meaning of sub-section (1). 

207 . As the name of the company lias to be mentioned in its memorandum, 
els. 17 to si (now ss. so to 24) have been placed immediately after the provisions 
relating to the memorandum. Sub-s 1 of s. so is based on s. 17 of the English Act 
of 1948, It generalises the specific prohibitions contained in s 11 (3) of the old Act. 
Sub-s. (s) is based on the latter portion of s. 11 (1) of the okl Act — Notes on Clauses. 

See notes to s. ss. 

The Lok Sabhas has substituted the heading of this section for “Prohibition 
of regulation of companies by undesirable names.*' 

21. Change of name by company. — A company may, by 
special resolution and with the approval of the Central 
Government signified in writing, change its name. 

This section is based on s. "u (4) of the previous Act and s. 18 (s) of the 
English Act of 1948 — Notes on Clauses. 

See notes to s. ss. 

207 A. A change in the name of a company during the pendency of a suit 
does not affect the rights of the company. If, therefore, the decree is passed in its 
old name it can be executed by the company in its new name (63). 

The question whether die company did or did not obtain the approval of the 
Central Government to change its name is a question of fact and cannot be raised 
for die first time in second appeal (63). See N. S15A post. 

^3}Abduty»ayum y. Manindra land &c. Corjm. (1955* A 4 19s. 
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22. Rectification of name of company. — (1) If, through 
inadvertence or otherwise, a company on its first registration 
or on its registration by a new name, is registered by a name 
which, in the opinion of the Central Government, is identical 
with, or too nearly resembles, the name by which a company 
in existence has been previously registered, whether under this 
Act or any previous companies law, the first-mentioned 
company— 

(a) may, by ordinary resolution and with the previous 
approval of the Central Government signified in writing, 
change its name or new name ; and 

(b) shall, if the Central Government so directs within 
twelve months of its first registration or registration by its 
new name, as the case may be, or within twelve months of 
the commencement of this Act, whichever is later, by 
ordinary resolution and with the previous approval of the 
Central Government signified in writing, change its name 
or new name within a period of three months from the date 
of the direction or such longer period as the Central 
Government may think fit to allow. 

(2) If a company makes default in complying with any 
direction given under clause (b) of sub-section (1), the com- 
pany, and every officer who is in default, shall be punishable 
with fine which may extend to one hundred rupees for every 
day during which the default continues. 

Compare s. n (st) of the previous Act and s. 18 (i) of the English Act of 1948— 
Notes on Clauses. 

In this section the words "within twelve months of the commencement of this 
Act/ whichever is later" have been inserted after "as the case may be”, by the 
Joint Committee with the following observation : — "There arc some cases now, 
especially in Part B States, in which two or more companies have the same name. 
Government have therefore been given power to direct an alteration of the names 
of such companies, within twelve months from the coming into operation of this 
Bill” (vide J.C.R., para 16). 

For definition of Central Government see Note U3 under s. 10 ante. 

In the second line of sub-s. (st) for the word "it” the words "the company, 
and every officer who is in default” have been substituted by the Lok Sabha. 

208 . Th« Emblems and Names (Prevention of Improper use) Act XXII 
of 1950 This Act prohibits, the use of, or registration of a company or firm 
.whtdi bears (1) the name, emblem or official seal of the United Nations Organiza- 
tions ; (a) the name, emblem or official seal of the World Health Organization ; (3) 
the Indian National Flag ; and (4) the official seal or emblem of the Government 
of India or of any State or any other insignia or coat of arms used by any such 
Government or by a department of any sueh . government without the previous 
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permission of the Central Government or of such officer of Government as may be 
authorised on this behalf by the Central Government. See this Act printed in 
Appendix. 

209. Company's name '* — The word “company" or any similar word need 
not form part of a company’s name. Such names as “Bose Brothers, Ltd.,” “Rakha 
Mines Ltd.,” "M. T„ Ltd.,” “Canning Employees’ Fund Ltd.,” may be used. 

Under the company law, both English and Indian, a company by registering its 
name gains a monopoly of the use of that name. Even if the company is not regis- 
tered, the Court will restrain the registration under the Act a projected new 
company which was intended to carry on the same business as the unregistered 
company and to bear a name so similar to that of the unregistered company as to be 
calculated to deceive the public (64). 

A new company is not permitted to be registered in a name so nearly resembling 
the name of an existing company as to be calculated to deceive (65), or to lead to con- 
fusion (66). The Registrar may refuse to register the company, and the Court generally 
does not interfere with his discretion, unless it is exercised on a wrong principle (67) 
of law or the Registrar was influenced by extraneous considerations (67). 

A company may not get registered in a name as will lead to the belief that it 
is carrying on the business of an existing firm (68), even if it be a foreign company 

(69). The sound as well as spelling of the name will be considered (70), and absence 
of fraud is immaterial (71). If however the business is different and the name is 
not identical, there cannot be any objection on the ground that one of the names 
is identical (7 a). 

210. Injunction: — The Court will grant an injunction where similarity of 
names may lead to confusion and to interfere with the business of ah existing firm 
or company (73). An inadvertent omission of the company to publish its corpo- 
rate name will not disentitle it to have the use of its name protected by injunction (74). 

In the case noted below (75) the defendant was restrained by injunction from 
using the initials *‘B. M. A.” on the ground that people who might see the defen- 
dant’s shops might come to the conclusion that the British Medical ' Association 
was in some way connected with those shops. 


(64) Multani v . Paramount Talkies of India [1942] Bom. 241, 44 Bom. L.R. 505 
relying on Hendriks v. Montague, infra. 

(65) Hendriks v. Montague [1881] 17 Ch. I). 638 (C.A.) ; Madame Tussaud & Sons 
v. Tussaud (infra) ; North Cheshire Brewery Co. v. Manchester Brewery Co. [1899] 
A.C. 83. 

(66) Ewing v. Buttercup Margarine Co. [1917] 2 Ch. 1 ; Kingston, Miller & Co. v . 
Thomas Kingston & Co. [1912] 1 Ch. 575 ; Merchant Banking Co, v. Merchant’s 
Joint Stock Bank [1878] 9 Ch. D. 560. 

(67) King v . Registrar of Companies [1912] 3 K.B. 23. 

(68) Madame Tussaud & Sons v. Tussaud [1890] 44 Ch. D. 678 ; Fine Cotton kc. Assn. 
v. Harwood, Cash & Co [*907] 2 Ch. 184. 

(69) Soci£t£ Anonyme See. & Levassor v. Panhard Levassor &c. Co. [1901] 2 Ch. 513. 

(70) Ouvah Ceylon Estates Ltd. v. Uva Ceylon Rubber Estates Ltd. [1901] 103 L.T. 
416. 

(71) Pinct & Cic v. Maison Louis Pinel Ltd. [1898] 1 Ch. 179 ; Montreal Litho. Co. v. 
Sabiston [1899] AX. 610. 

(72) Dunlop Pneumatic Tyre Co. v. Dunlop Motor Co. [1907] A.C, 430. 

(73} Ouvah Ceylon Estates Ltd. v. Uva Ceylon Rubber Estates Ltd. (supra) ; Huntley 
& Palmer v . Reading Buscuit Co. [1892] 9 T.L.R. 462 ; Thomas Montgomery v. 
Thompson [1891] A.C. 217 ; Hamms, Ltd., v. R. Harrod [1924] 40 T.L.R. 195 : 
Cash Ltd. v. Cash [1900] 82 L,T. 655. 

. E. Randall Lid. v. British 8c American Shoe Co , [1902] 2 Ch. 354. 

(75) British Medical Association v. Marsh [1931] 47 T.L.R. 572 ; see also British 
Legion t/. British Legion Club Ltd. [1931] 47 T.L.R. # 571, 



tie 


INDIAN COMPANY LAW 


[S- ** 


211. Principle on which the Court interferes The principle on which 
the Court interferes is thgt one person is not entitled to represent the business of 
another as carried on by him (76). A company cannot however appropriate a deicrip- 
tivc word or title so as to obtain a monopoly thereof (77). A person, who has bona 
fide , and without any intention to deceive, adopted a name for business purposes 
and acquired it by reputation over a considerable period, is entitled to trade under 
that name and cannot be restrained from so doing, even though the similarity of 
the name to that of another firm engaged in business in the same ' trade may occa- 
sionally lead to confusion (78). The Court would not grant an injunction where 
there was no evidence that the defendants imitated the trade marks or labels of the 
plaintiffs or otherwise attempted to deceive the public, although there was a 
probability that the public would be occasionally misled by the similarity of the 
names of the plaintiffs (79). 


212. Registrar's power: —The Registrar has no power to refuse registration of 
a company upon the ground that the name of the company would be calculated to 
deceive people into the belief that ihe business was carried on by persons not re- 
gistered as a company under the Act (80). 


213 . Distinction: — A distinction must always be drawn between cases in which 
the words arc of common ordinary meaning and cases in which the words com- 
plained of are words which more or loss partake of the character of fancy words or do not 
primarily relate to the article, but to the person who makes it. The onus of proving 
that words which are commonly and properly used as descriptive words have a 
secondary or subsidiary meaning so as to entitle the person, who has used them, to 
their exclusive use, lies on that person and is not easily discharged (81). The name 
or statement of fact may in its primary sense be strictly true, but may be otherwise 
in its secondary sense (8*). 


214. Right to use name : — Where the first producer of an article of manufac- 
ture has identified it with a particular name or a name which is a word descriptive 
of the article itself, such a name becomes a trade mark, and cannot be adopted or 
employed by another person in advertising a similar article. Such adoption and 
employment will be restrained by injunction (83). Although in the absence of fraud 
or false personation a man is entitled to carry on business in his own name in com- 
petition with a similar business previously well established under the same name 
notwithstanding that confusion or mistake may arise in consequence, yet if he has 
never carried on such business, he cannot, by promoting and registering a company 
with a title of which his name forms a part, confer upon the company the rights 
which he possesses in the use of that name (84). 

215. Name indicate* object*:— -The name of a company indicates, to some 
extent, its objects (85). When a company ceases lo carry on its principal business 
as indicated by its name, it is liable lo be wound up on that ground (85). 


(76) Du Boulay v. Du Boulay [i8fif»] L.R. a P.C. 430. 

(77) Aerators Ltd. v. Tollit [1902] a Ch. 319 ; Klcctromobile Go. v. British Electro- 
mobile Co. [1908] 98 L.T. 258, 24 T.L.R. 192. 

"ay's Ltd. v. Jacobi [1933] 1 Ch. 411. 

Turton v. Turton [1889] 42 Ch* D. 128. 

King v. Registrar of Companies, exp., Bowen [1914] 3 K.B. 1161. 

British Vacuum Cleaner Co. v. New Vacuum Cleaner Co [1907] 2 Ch, 312 ; Cellu- 
lar Clothing Co, v. Maxton k Murray [1899] A-C. 328. 

Reddaway v. Banham [ 1 896] A.C. 199. 

“Singer'* Machine Manufacturers v. Wilson [1877] 3 App. Cas. 376. 

Fine Cotton &c. Assn, v , Harwood, Cash k Co. (supra). 

Re Crown Bank [1890] 44 Ch. D. 634 ; sec also Cotman v . Brougham [1918] A.C. 
5 * 4 - 
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H the special resolution is not 4uly passed, the registration of die hew name will 
be vitcated (86). 

. The change of name is not complete until it has been made in the register and 
. a new certificate of incorporation issued (87). 

23. Registration of change of name and effect thereof. 
— (i) Where a company changes its name in pursuance of 
section 21 or 22. the Registrar shall enter the new name on the 
register in the place of tne former name, and shall issue a fresh 
certificate of incorporation with the necessary alterations 
embodied therein ; and the change of name shall be complete 
and effective only on the issue of such a certificate. 

(2) The Registrar shall also make the necessary alteration 
in the memorandum of association of the company. 

(3) The change of name shall not affect any rights or obli- 
gations of the company, or render defective any legal proceed- 
ings by or against it ; and any legal proceedings which might 
have been continued or commenced by or against the company 
by its former name may be continued by or against the com- 
pany by its new name. 

Compare 1 s. 18 (3) 8c (4) of the English An of 1948 and subss. (5) and (6) of s. 11 
of the old An It has ljcen made clear that when the name is changed, the Registrar 
should himself make the necessary alteration in the memorandum of the company 
— Notes on Clauses. 

See notes to s. 2 2. 

2 15 A. Sub-s (3). Legal proceedings : — The second portion of this sub-section 
is a permissive one and is intended to provide for the continuance of the proceed- 
ings initialed in its former name. Notwithstanding the alteration in the name the 
company continues its legal status as before, and the mere change in the name 
would not affect its constitution (88). See N. 207A ante . 


24. Change of name of existing private limited compa- 
nies. — (1) In the case of a company which was a private limited 
company immediately before the commencement of this Act, 
the Registrar shall enter the word ‘Private’ before the word 
‘Limited* in the name of the company upon the register and 
shall also make the necessary alterations in the certificate of 
incorporation issued to the company and in its memorandum 
of association. 

(2) Sub-section (3) of section 23 shall apply to a change of 
name under sub-section (I), as it applies to a change of name 
under section 21. 

(8^) Australasian Mining Co. [1893I W.N.‘ 74. 

(87) Shackleford, Ford & Co. v. Dangerfield (1868] L.R. 3 C.P. 407. 

(88) Srinivasaiah t/. Vellore Varalakshmi Bank [1954] M. 80*. 
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This new section has been introduced by the Lok Sabha making it obligatory 
on the Registrar, in the c&e of existing private companies, to enter the word “Private” 
before the word Limited in the name of the company upon the register and make 
the consequential alterations in the certificate of incorporation and the memorandum 
of association. 


25. Power to dispense with “Limited” in name of 
charitable or other company. — (1) Where it is proved to the 
satisfaction of the Central Government that an association — 

(a) is about to be formed as a limited company for 
promoting commerce, art, science, religion, charity or any 
other useful object, and 

(! b ) intends to apply its profits, if any, or other income 
in promoting its objects, and to prohibit the payment of 
any dividend to its members, 

the Central Government may, by licence, direct that the asso- 
ciation may be registered as a company with limited liability, 
without the addition to its name of the word “Limited” or the 
words “Private Limited”. 

(2) The association may thereupon be registered accordingly ; 
and on registration shall enjoy all the privileges, and ( subject 
to the provisions of this section ) be subject to all the obliga- 
tions, of limited companies. 

(3) Where it is proved to the satisfaction of the Central 
Government— 

(a) that the objects of a company registered under this 
Act as a limited company are restricted to those specified 
in clause (a) of sub-section (1), and 

( b ) that by its constitution the company is required 
to apply its profits, if any, or other income in promoting 
its objects and is prohibited from paying any dividend to 
its members, 

the Central Government may, by licence, authorise the 
company by a special resolution to change its name, including 
or consisting of the omission of the word “Limited” or the 
words “Private Limited” ; and section 23 shall apply to a 
change of name under this sub-section as it applies to a change 
of name under section 21. 

(4) A firm may be a member of any association or 
company licensed under this section, but on the dissolution 
of the firm, its membership of the association or company 
shall cease. 
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(5) A licence may be granted by the Central Government 
under this section on such conditions and subject to such 
regulations as it thinks fit, and those conditions and regula- 
tions shall be binding on the body to which the licence is 
granted, and where the grant is under sub-section (1), shall, 
if the Central Government so directs, be inserted in the 
memorandum, or in the articles, or partly in the one and 
partly in the other. 

(6) The body to which a licence is so granted shall be 
exempt from the provisions of this Act relating to — 

(a) the use of the word “Limited” or the words 
“Private Limited” as any part of its name, 

(b) the publishing of its name, 

(c) if the Central Government so directs and to the 
extent specified in the direction, the obligation laid on the 
company to send lists of its members to the Registrar, and 

(d) if the Central Government so directs and to the 
extent specified in the direction, the obligations laid on 
the company by section 303. 

(7) The licence may at any time be revoked by the 
Central Government, and upon revocation, the Registrar shall 
enter the word “Limited” or the words “Private Limited” at 
the end of the name upon the register of the body to which 
it was granted ; and the body shall cease to enjoy the exemp- 
tion granted by this section : 

Provided that, before a licence is so revoked, the Central 
Government shall give notice in writing of its intention to the 
body, and shall afford it an opportunity of being heard in 
opposition to the revocation. 

(8) Where a body in respect of which a licence under 
this section is in force alters the provisions of its memo- 
randum with respect to its objects, the Central Government 
may— 

(a) revoke the licence if it sees fit to do so, or 

(b) vary the licence by making it subject to such 
conditions and regulations as the Central Government 
thinks fit, in lieu of, or in addition to, the conditions and 
regulations, if any, to which the licence was formerly 
subject. . 

(9) Upon the revocation of a licence granted under this 
section to ft body the name of which contains the words 
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“Chamber of Commerce”, that body shall, within * period of 
three months from the date of revocation or such longer 
period as the Central Government may think fit to allow, 
change its name to a name which does not contain thorn 
words ; and — 

(a) the notice to be given under the proviso to sub- 
section (7) to that body shall include a statement of the 
effect of the foregoing provisions of this sub-section $ and 

(b) section 23 shall apply to a change of name under 
this sub-section as it applies to a change of name under 
section 21, 

(10) If the body makes default in complying with the 
requirements of sub-section (9), it shall be punishable with 
fine which may extend to five hundred rupees for every day 
during which the default continues. 

This section corresponds to s. xti of the previous Act. Sub s. (4) is based on 
the C.L.C.’s recommendation in para 38 of their Report. Sub-s. 6(d) is intended 
to give effect to the recommendation contained in para 37 of the C.L.C.R. The 
provision has been drafted in clastic terms. In most other respects the section is 
based on s. 19 of the English Act of 1948 with a few verbal changes here and there— 
Notes on Clauses. 

The expression “or the words ‘private Limited' “ has been inserted in several 
places of this section by the Joint Committee in accordance with the provision made 
by them in cl. (a) of sub-s. (1) of s. 13 ante. 

The Joint Committee has also altered cl. (c.) of sub s. (6) with the following 
observation- “It was pointed out thaL if the companies referred to in this clause 
were exempted from the requirement of submitting lists of their members to the 
Registrar, no one could find out who were, in fad. members of that company and 
that this might lead to undesirable and harmful results. The power to grant this 
exemption has therefore been vesLed in the Government so that they might use their 
discretion in restricting the exemption to deserving cases’ 4 (Vide J.C.R., para 17). 

Sub-cl. (11) of the original clause has been deleted by the Joint Committee as 
unnecessary in view of the Constitution (vide ibid.) 

Central Government : —For definition sec Note 123 under s. 10 ante. 

216 * Licenses: — In England licence for formation of such companies is granted 
by the Board of Trade. The provision and the form usually adopted by the Board 
of Trade prohibiting payments to members do not prohibit any payment made for 
value received, for service rendered by a member, or the granting of a pension to a 
retiring officer who is a member (8g). 

217 . Effect of registration : — A secretary to an association registered under 
this section can subscribe and verify the plaint on behalf of the association (90). 
Where the general objects of a Friendly Society are legal, the fact that some of the 
rules are illegal does not constitute the Society an illegal association or prevent a 
member from recovering a sum of money payable to him under a rule which is 
not illegal (0i). 

(89) CyihU’s Touring Club v. Hopkinson [1910] 1 Ch. 170. 

(p) Northern India Traders Assn. v. Laurie 43 P.R, 1885. 

(9t> 8waine v, Wilson (1889) 24 tyB.I). ajfa, 
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218 * "Science'* The word “science’ ' is not confined to pure speculative 
science alone but includes various branches of science, such as mechanical or engi- 
neering science (9*). 

21 £* "Charity": — “Charity” includes giving relief u> the poor (92a). But the 
word “charity” is liberally construed and is not confined to such charity as consists 
of giving relief to the poor (93). 

220 . Club *. — It is only a member’s club, as distinguished from a proprietary 
club, which is eligible for registration under this section. Registration under this 
section is prima facie proof that the club is not an association for profit (94). 

221. Alteration of Memo. : — In case an association formed under this section 
desires to alter its memorandum of association, it should submit the proposed alter- 
ations to the Government first and if the Government approve them, then apply 
to the Court under s. 17 (65). Where howevci the High Court has by order granted 
an application for confirmation of alteration without its being first approved by the 
Government, the High Court has jurisdiction to cancel its wrong order (96), 

222. Income tax It has been recently held by the Allahabad High Court 
that a chamber of commerce incorporated under this section as an association limited 
by guarantee, not existing for earning profits and prohibited under the law from 
declaring any dividends to its members, is not exempted from being assessed to in- 
come tax, and that the chamber could not claim exemption quod any money it might 
have elected to spend on charity (97). 

223. Societies Registration Act, 1860 Societies for the promotion of 
literature, science, or the fine arts, or for the diffusion of useful knowledge, the 
diffusion of political education, or for charitable purposes arc also registered under 
the Societies Registration Act i860. See the An and the form of the memorandum 
of association &c. primed in the Appendix. 


Articles of Association 

26. Articles prescribing regulations.— There may in 
the case of a public company limited by shares, and there 
shall in the case of an unlimited company or a company 
limited by guarantee or a private company limited by shares, 
be registered with the memorandum, articles of association 
signed by the subscribers of the memorandum, prescribing 
regulations for the company. 

This section corresponds to sub-s. (i) of s. 17 of the previous Act. The Words "or 

a private company limited by shares” after the words ‘‘company limited bv guarantee” 

have been inserted by the Joint Commiue. 

(9a) Commissioners of Inland Revenue v. Forest fifioo] 15 App. Cas. 334. 

(92a) Re Young’s Will Trusts [1955] 3 A.F..R. 689. 

(93) Commissioners of Income Tax v. Pemsel 1 1891 1 A.C. 531. 

(94) Cosmopolitan Club v. T)y. Commercial l ax Officer [1952I M. 814 

(95) St. Hilda’s Incorporated College [1901] 1 Ch. 556; Ugar Sen v. Chamber of Com- 
merce, Hapur I1937] All. 202, [1936] A.L.J. 1129. 

(96) Ugar Sen v. Chamber of Commerce, Hapur (supra). 

(97) Chambers of Commerce, Hapur tK Commissioner of Income Tax [19361 A. 764. 

[1936] A.L.J. 1085. But see New York Life insurance Co. v. Styles [1890] 14 App. 
Cas. 381 ; United Service Club 7/. Crown [1921] 2 Lah. 208, 61 I.C, *886; Com- 
missioner of Income Tax v. Millowners M. I. Assn. [1932] B. 104, 36 Bom. 119, 
135 I.C. 813, 33 Bom. L.R. 1581 ; Secretary, Board of Revenue v. Mvlapore H. I\ 
Fund [1923] 47 Mad. x, 76 LC, 833. , 
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224. Conttructiv# notice of Act end article# A person dealing w&h a 
tjutnpany must be taken to have read the Act as well as the articles of association 
and will be deemed to have had constructive notice of their contents (98). So, where 
the articles required that all deeds &c, should be signed by the managing director, 
the secretary and the working director on l>ehalf of the company, but the services of 
the managing director not being available as prosecution against him by the company 
was pending, a deed of mortgage was executed by the secretary and the working 
director only, it was held that the mortgage could not be enforced as the illegality 
appeared on the face of the bond , although the loan under the mortgage was applied 
for the purposes of the company (99). 


225* Article# are subordinate to memo. : -Tlie articles arc subordinate to the 
memorandum of association. Any clause in the former at variance with the latter is 
to that extent, inoperative (ik The articles cannot modify the memorandum of asso- 
ciation in any of the particulars required by the Act to be stated in the memorandum 
(s), which is the area beyond which the company cannot go ; but inside that area the 
shareholders may make such regulations for their own government as they think fit 

(3). If a thing is forbidden by the memorandum, it cannot be done ; if not, it is im- 
material that the change quite alters the composition of the company (4). l,ord Sel- 
bornc said in Dent's case (5) : “It is quite Certain that if there be found anything in 
the articles limiting liability of the shareholders in a way inconsistent with the 
memorandum — anything tending to reduce the liability of the shareholders thereby 
prescribed— it is simply void.” For further cases sec notes to s. 36. 


226. Their respective functions : — The memorandum of a company sets out 
the objects for which the company is established and the company cannot travel be- 
yond the limits specified therein. The articles of association regulate the internal 
management of the company and define the powers of directors, but cannot enlarge 
the scope of the objects specified in the memorandum. If the articles go beyond the 
memorandum, they are to that extent ultra vires (6). Primarily the memorandum 
alone can he looked at for the purpose of ascertaining the objects of a company. It 
is only in case of ambiguity that the articles may be referred to for the very limited 
purpose of explaining the ambiguity (6). 

The articles cannot also extend the objects defined in the memorandum of asso- 
ciation. Lord Justice Bowen thus distinguished the respective functions of the memo- 
randum and the articles of association : “The memorandum contains the fundamental 
conditions upon which alone the company is allowed to be incorporated. They are 
conditions introduced for the benefit of the creditors and the outside public, as 
well as the shareholders. The articles arc the internal regulations of the company” 
(7). They are however to be read together ; the articles may then explain or am- 
plify the memorandum (8). 


(98) Kotla Venkataswamy v. Chinta Ramamurihy [1934] M. 579, 67 M.L.J. 5*7, 151 
I.C. 93a ; Charnock Collieries Co. v . Bholanath [1912] 39 Cal. 810, 16 I.C. 976. 

(99) Kotla Venkataswamy v , Chinta Ramamurihy (supra) ; see also John Shaw Sc Sons 
(Salford) Ltd. v. Shaw £ 1 935] a K.B. 113 (C.A.). 

(1) Ashbury v. Watson [1885] 30 Ch. D. 376 (C.A.) ; Baglan Hall Colliery Co. [1870] 
5 Ch. App. 346, where Lortl Justice Giffard said that if there were contradic- 
tions between the articles and the memorandum, the former must give way. 

(а) Guinness v. Land Corporation of Ireland (infra). 

{3) Ashbury Ry. Co. v , Riche [1875] L.R. 7 H.L. <>33. 

(4) Andrews v* Gas Meter Co. [1897] 1 Ch. 361. 

(5) [1873] 8 Ch. App. 768. 

(б) Shyam Chand v. Calcutta Stock Exchange Ltd. [1949] C. 337, [1945] * Cal. 313. 

(7) Guinness v. Land Corporation of Ireland [188s] as Ch. D. 349. 

(8) London Financial Association v. Kelk [188a] s6 Ch. D. 107. 
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227* ArtictM^how far a contract The articles establish a contract be- 
tween the members and the company (9). and although there is no contract in terms 
between each individual member and every other (10), the articles regulate their 
rights inter se (11). But this contract is not for the benefit of strangers or even of 
members in some other capacity, for the articles are not contracts with outsiders (1 a). 
A statement in the articles that a particular person shall be the secretary, manager 
or other officer of the company will not amount to a contract with him (12) ; but 
where on the footing of the articles ihe directors are employed by the company and 
accept office* the terms of the articles impliedly form a contract between the company 
and the directors (13). A provision in the articles in favour of a promoter that the 
preliminary expenses shall be paid by the company, gives to the promoter no right 
of action against the company (14). Articles cannot be considered as a contract between 
the company and a third person, e.g., a vendor ( 15). Where a company by its articles 
appointed a firm as its managing agents who acted as such pursuant to an agreement 
the terms of which were scheduled to the articles, but the agreement was not exe- 
cuted, and the company claimed back the moneys drawn out by the firm as their 
remuneration as well as the preliminary expenses, it was held that the company was not 
entitled to recover the money, although the firm could not sue for and recover it 
by any course of law (16). 

Not only a third party, but even a shareholder cannot sue the company on any- 
thing contained in the articles treating them as a contract with the company. Where 
the secretary was removed from the post and brought a suit for declaration, that 
he was still the secretary, on the ground that the board of directors had no power to 
remove him under the articles, it was held that the plaintiff’s appointment as secre- 
tary must be regarded as one de hors the articles, and it was incumbent on him to 
make out a contract outside and independently of the articles. He had no cause of 
action on "the basis of the articles (17). 

The fact that a loan canipany registered under Act X of 1866 had published and 
caused to be registered rules regarding the payment of interest on loans, di<J not 
bind a borrower, unless he had contracted to do so (18). 

As to the powers required to be taken in the articles sec para 49 of the 
Introduction. 

228, Duties of persons dealing with a company : —Where a company is 
regulated by an Act of the legislature or by a deed of settlement or memorandum and 
articles registered in some public office, persons dealing with the company are bound to 
read the Act or the registered documents and to see that the proposed dealing is not 

(9) Borland’s Trustee v. Steel Brothers 8 c Co. [1901] 1 Ch. 279 ; exp. Beckwith [1898] 

1 Ch. 324. 

(to) Salmon v , Quin & Axtens [1909] 1 Ch. 311 ; Oakbank Oil Co. v. Crum [1883] 8 
App. Cas. 65. 

(u) Per Lord Herschell in Welton v. Saffen; [1897] A.C. 299, 314; see also Wood v. 
Odessa Water Works Co. [1889] 42 Ch. D. 636 at p. 642. 

(12) Eley v . Positive Rec. Assurance Co. [1876] 1 Ex. D. 20, 23 L.T. 743 ; Browne v. La 
Trinidad [1888] 37 Ch. D. 1 ; Hickman v. Kent, Sheep Brothers’ Assn. [1915] 1 
Ch. 881 ; see also Boston Deep Sea Fishing Co. v. Ansel! [1888] 39 Ch. D. 339. 

(13) Swabey v. Port Darwin Gold Mining Co. [1889] 1 Meg. 385; exp. Beckwith [1898] 

1 Ch. 324 ; see Dale & ^Plant Ltd. [1889] 43 Ch. D. 255, 62 L.T. 206 ; Isaac's case 
[1892] 2 Ch. 158; Salisbury- Jone’s case’ [1894] 3 Ch. 356. 

(14) Rotherham Alum 8 c Chemical Co. [1883] 25 Ch. D. 103. 

(15) Pritchard's case [1873] 8 Ch. App. 956 at p. 960 ; Tssac’s case [1892] 2 Ch. 158. 

(16) Sree Minakshi Mills v . Callianjee {1935] M. 799, 68 M.I*J. 510, 136 LC. 570 
distinguishing Bodega Co. [1904] 1 Ch. 276. 

(17) Mothey Krishna jAnjaneyulu [1954] M. 113, 

(18) Tipperah Loan Offices, Ltd. v. Gour Chandra 1*878] 2 C.L.R. 349. 
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mcommuent with them (19) they are not bound to do more (*9).. They need not 
inquire into the regularity of the proceed mgs— wh a 1 lord Hatfariey called the 
“indoor management"' (19). Thus where the articles give power to borrow with the 
sanction of. a general meeting, a lender need not inquire whether such sanction ha* 
in fact been obtained {19). If there is a managing director and there is authority 
in the articles for the directors to delegate their powers to him, a person dealing 
with him 6ona fide may assume that he has power to do what he purports to do, 
provided that it is within the company’s objects (#0) ; so too in the case of a mort- 
gagee taking a mortgage from a company executed by stub a person (at). 

On the same principle a person dealing with a company is entitled to assume 
that the dc facto directors are directors dr jure, whether Urey are properly appointed 
or not (22). But a person who has notice of the irregularity cannot claim the benefit 

(23), nor does the rule apply where the requisite signatures are forged (34). 

A person dealing with a company may also assume that the articles registered 
have been duly adopted by the company (25). The Company as well as as the person 
dealing with it can equally rely upon the articles (22). 

A person dealing with a company must take the articles to be such as appear 
at the office of the Registrar of Companies to be in force. If the directors propose to 
do something in excess of their powers thereunder, he is not entitled to assume that 
their powers have been extended by a special resolution ; for such a resolution, if 
passed, would be registered (26). 

In this connection the observation of Lord Haldane in Pacific Coast Coal Mines . v. 
Arbuthnot (27) are most instructive : “No doubt where some act, such as the granting 
of an obligation in the course of its business, is put by the constitution of the com- 
pany within its power and certain formalities of administration are prescribed by the 
articles of association which for domestic purposes regulate the duties of the directors 
to the shareholders, the mere failure to comply with a formality, such as proper 
appointment or the presence of a quorum of directors, will not affect a person dealing 
with the company from outside and without knowledge of the irregularity. He is 
presumed to know the constitution of the company, but not what may or may not 
have taken place within doors that arc closed to him. Lord Hatherley’s judgment, 
in Mahony v. East Holyford Mining Co. [(1875) 7 H.L. 896] is for practitioners in 
company law the classical exposition of this principle. But the case stands quite other- 
wise, when the act is one which has not by the constitution of the corporation beeu 
put within its power excepting on the fulfilment of a condition. In that event, the 
persons dealing with the corporation are hound to ascertain whether the condition 
has been fulfilled.” 

See notes to s. 10 — heading “Third persons.” 

229* Scope of articles : — Where the articles provide for the borrowing powers 
to be exercised in a particular manner, then in the absence of an express authority 

(19) Royal British Bank u. Turquand [1856] 6 E. 8c B. 927 ; Mahony v. East Holyford 
Mining Co. [1875] L.R. 1 H.L. 869 ; Duck v . Tower Galvanising Co. [1901] 2 K.B. 
314; Chamock Collieries v. Bholanath [1912] 39 Cal. 810; Khulna Ix>an Co. v. 
jahir Goidar [1914] 24 I.C. 209. 

(20) Biggerstaff v. Rowatt’s Wharf [1896] 2 Ch. 95. 

(at) County of Gloucester Bank v. Rftdry Merthyr Colliery Co, [1895] 1 Ch. 629, 635. 

(22) Mahony v. East Holford Mining Co. [1875] 7 H.L. 869 ; County Life Assurance 
Co. [1870] 5 Ch. App. 288 ; Bank of Syria [1900] 2 Ch. 272, on appeal fiqoi] 1 
Ch. ua. 

(23) Howard v. Patent Ivory Manufacturing Co, [1888] 38 Ch. D. 156. 

(24) Ruben v. Great. Fingall Consolidated [1906] A,C. 439. 

(25) Muirhead v. Forth Sc North Sea 8 ec. Assn. [1894] A.C. 72 at p. 78. 

(26) National Coal Co. v. Cyan Ranjan (infra). 

(27) [1917] AX* 607 (P.C t ) at p. 61ft. 
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delegating such powers to the. directors, the tatter cannot exercise those powers (a8). 
The artldes cannot authorize the company to do anything which is expressly or im : 
plledly forbidden toy the Act, e.g., to pay dividends out of capital ($9), nor can they 
take away from the company or its members any rights conferred by the Act (30). 
A clause in the articles of association exempting directors from liability except for 
fraud will protect them from a claim for negligence (91). But see s. *01. 

Where the resolutions of a company and its directors are inconsistent with the 
provisions of the articles, the company may lx: restrained from acting upon them (3s). 

A clause in the articles cannot he used to defeat the rules of Court as to discovery 
and inspection of documents (33). 

230* Stamp : — As to the stamp on articles of association sec Appendix— 'Sunup 
Duty,” The stamp must be affixed before or at the time of signature (34). 


27. Regulations required in case of unlimited com- 
pany, company limited by guarantee or private company 
limited by shares.— -(1) In the case of an unlimited company, 
the articles shall state the number of members with which the 
company is to be registered and, if the company has a share 
capital, the amount of share capital with which the company 
is to be registered. 

(2) In the case of a company limited by guarantee, the 
articles shall state the number of members with which the 
company is to be registered. 

(3) In the case of a private company having a share 
capital, the articles shall contain provisions relating to the 
matters specified in sub-clauses (a), (b) and (c) of clause 
(iii) of sub-section (1) of section 3 ; and in the case of 
any other private company, the articles shall contain provi- 
sions relating to the matters specified in the said sub-clauses 
(b) and (c). 

Ibis section corresponds to sub-ss. (3) and (4) of s. 17 oi (he previous Act, and 
sub-ss. (1) and (a) of the English Act of 1948. 

The new sub-s. (3) has been added by the Joint Committee. 


28. Adoption and application of Table A in the case 
of companies limited by shares. — (1) The articles of asso- 
ciation of a company limited by shares may adopt all or any 
of the regulations contained in Table A in Schedule I. 


(*8) National Coal Co. v. Gyan Ranjau [1927] 45 C.L.J. 96. 

(ao) Mac Dougall v. Jersey Imperial Hotel Co. [1864] 2 H. k M. 528. 

<30) Peveril Gold Mines [1898] 1 Ch. 122. 

(gn Brazilian Rubber Estates [1911] 1 Ch. 425. 

{ 31) Salmon v. Quin & Axtcns, Ltd. [1909] 1 Ch. 311 ; see also Automatic Self deansing 
Filter Syndicate v . Cunningbame [1906] a Ch. 34. 

(33) Curtland ,v. Houston Sec. Navigation Co. [1912] W.N, no. 

( 34 ) & 17, Stamp Act, 1899. ; M ‘ ’* 
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(2) In the cafe of any such company which is regis- 
tered after the commencement of this Act, if articles are 
not registered, or if articles are registered, in so far as the 
articled do not exclude or modify the regulations contained 
in Table A aforesaid, those regulations shall, so far as 
applicable, be the regulations of the company in the same 
manner and to the same extent as if they were contained 
in duly registered articles. 

Sub-s. (1) gives effect to the C.L.C’s recommendation in para 34. Ail the regu- 
lations set out in s. 17(2) of the previous Act (in addition to some others which 
according to the C.L.C., should also be obligatory on all companies) have been em- 
bodied in the Act, The latter portion of the first paragraph of s. 17 (jt) and the 
two provisos have accordingly been omitted. Sub-s. (2) corresponds to s. 18 of the 
former Act— Notes on Clauses. 

The words “in the case of companies limited by shares” and some consequential 
changes have l>een inserted by the Joint Committee. 

This section corresponds to s. 8 of the English Act of 1948. 

231 . Table A a part of the Act : -Table A is a part of the Act. So, if a 

company adopts it or some analogous pro\isions as its regulations, they will not be 
invalid even if they are apparently at variance with the sections of the Act (35). 
They may be looked at showing the views of the legislature with regard 10 matters 

.mentioned in them (36). Where Table A is adopted power should be taken to fix 

the minimum subscription and to pav underwriting commission, as these powers are 
not to be found in the new or the old Table A. Where Table A or some of its 

provisions are sought to be excluded, it should lx* done in rleai language <37). 

232 . Application of Table A -Where the articles of a company are neither 
registered along with the memorandum of association, nor subsequently passed in a 
manner provided by the law, they cannot take effect as articles of association so as to 
replace the general provisions of Table A (38), But it by a long course of conduct 
the shareholders have put forward such articles as embodying regulations by which 
they were prepared to be bound, they are binding on the company (39). The Court 
may also act upon a distribution of assets, not in strict accordance with the articles, 
if there has been a general adoption o( the method of distribution (40). 

233 . Adoption of articles : — When an article is one which the company has 
power to adopt, the fact that there has Ixen a defect in the procedure of its adop- 
tion will not prevent a person dealing with the company on the faith of the article 
from insisting that it shall be treated as binding on the company, and the company 
oni 'Equally insist upon such articles where they have been made the basis of a 
contract with a stranger (41). 

(35) Lock v. Queensland 8ct\ Co. [1896] A.C. 4O1. See also New Balkis Eersteling v. 
Rand Gold Mining Co. {1904] A.C. 165. 

(36) Re Pyle Works [1890) 44 Ch. * 1 ). 534, 571 ; Barned's Banking Co. [1867] 3 Ch. 
App. 105, 113*14- 

(37) Fisher v, Black & While Publishing Co. Off 01 ] 1 Ch. 174 (C.A.). 

{38) Prayan Prasad v. Gaya Bank & Trades Assn. [193*] P. 44 » 10 Pat- 249, 130 LC. 634. 
(m) Ho Tung v . Man On Insurance Go. {1902] A.C. 232 (P.C.) ; Xtinj Kiahore %k 
V ‘ Buttle® Mills £191 i) & All. 416- 

{40) Beeston Pneumatic Tyre Go. [1898] W.N. 34, 14 T.L.R. 338 ; North-West Argen- 
tine Hy. Co. [tybp] 2 Ot. 88*. 

^4;i) Muirhcad *>v JFortli Sc Nortfc Assn, fi« 94 } A.C. 72 at p. 78, 
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Ml# TtMe A does act apply 1-— The regulations of Tilde A would 

not apply to a company registered under Part VIII of the previous Act, unless such 
regulations were adopted by a "special resolution'* (42), nor to a company registered 
before 1st April. 1914. Companies existing at the commencement of the Act which 
have adopted as their articles either the regulations contained In Table B in die. 
Schedule of Act XIX of 1857 or those contained in Table A of the First Schedule 
of Act VI of 1S82 and Act Vlf of 1913 will stilt be governed by those regulations (43). 

29. Form of articles in the case of other companies. — 
The articles of association of any company, not being a 
company limited by shares, shall be in such one of the Forms 
in Tables C, D and E in Schedule I as may be applicable, or 
in a Form as near thereto as circumstances admit. 

This section has been inserted by the Joint Committee with the following obser- 
vation : — "The appropriate place for the provision contained in this clause is here 
and not in the original clause 595. See paragraph 14 dealing with clause 14" (Vide 
J.C.R.. para 18). 

It corresponds to s. 151 (1) ot the previous Act and s. ti of the English Act of 

1948. 


30. Form and Signature of articles. — Articles shall — 

(a) be printed ; 

(b) be divided into paragraphs numbered consecu- 
tively ; and 

(c) be signed by each subscriber of the memorandum 
of association (who shall add his address, description 
and occupation, if any,) in the presence of at least one 
witness who shall attest the signature and shall likewise 
add his address, description and occupation, if any. 

This section corresponds to s. 19 of the previous Act and s. 9 of the English 
Act of 1948. Reference has been added to the occupation of the subscribers of the 
memorandum in accordance with the C.E.C.R . — Notes on Clauses. 

The words at the end of cl. (c) after the word "signature" have been added by 
the Lok Sabha. 

'The directors have no power 10 remit or accept surrender of shares of those who 
signed the articles (44). 

As to who is competent to attest the signature sec notes to s. 15. 

Every member is entitled to get, on payment of one rupee, a copy of the memo- 
randum and articles of association (45). 

For the stamp duty to be paid on the articles of association see Art. 10 of the 
Stamp Act as amended by the local Acts. (See Appendix— -"Sump Duty.") 

(4$S 657 > 

(44) London Consolidated Coal Co. [1877] 5 Oh. D. r> s . r >. 
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31. Alteration of articles by special resolution.— (1) 
Subject to the provisions of this Act and to the conditions 
contained in its memorandum, a company may, by special 
resolution, alter its articles. 

(2) Any alteration so made shall, subject to the provi- 
sions of this Act, be as valid as if originally contained in 
the articles and be subject in like manner to alteration by 
special resolution. 

(3) The power of altering articles under this section 
shall, in the case of any company formed and registered 
under Act No. XIX of 1857 and Act No. VII of 1860 or 
either of them, extend to altering any provisions in Table 
B annexed to Act XIX of 1857, and shall also, in the 
case of an unlimited company formed and registered under 
the said Acts or either of them, extend to altering any 
regulations relating to the amount of capital or its distri 
bution into shares, notwithstanding that those regulations- 
are contained in the memorandum. 

This section corresponds to s. go of the previous Act. Except that sub-s. (i) of 
that section has been split up into Iwo sub-sccl ions no change lias been mafic — Notes 
on Clauses. 

It corresponds to s. to of the English Act of 1948. 

236 . Power of altering articles is statutory :—A company cannot deprive 
itself of the statutory power to aller its articles of association (46), either by a state- 
ment in the articles (47) or by a contract (48) that they shall not be altered (49). 

A tiling which is in the articles, but not in the memorandum, may be altered (46). 

Any new article may be adopted which could have been lawfully included in the ori- 
ginal articles (50), provided that the alteration was made bona fide lor the benefit of 
the company as a whole (51). “The power, ” said Lindlcy, M.R., “ihus conferred 
on corporations to alter the regulations is limited only by the provisions in the com- 
pany's memorandum of association. It must be exercised for the benefit of the 

company as a whole and it must not be exceeded. These conditions are always im- 

plied and are seldom, if ever, expressed. Bui if they are complied with, I can 
discover no ground for judicially putting any other restrictions on the power conferred 
by the section than those contained in it (5a) 0 . I11 this case the Court of Appeal 
held that the introduction of a clause by altering the articles was valid though in 
some sense it operated retrospectively. 


(46) Andrews v. Gas Meter Co. [1897] 1 Ch. 361 (C.A.) ; Chithambarain v. Krishna 
[1910] as Mad. 36. 

(47) walker v. London Tramways Co. [1879} ia Ch. D. 705; Allen v. Gold Reefs of 
West Africa [1900] 1 Ch. 656. , 

(48) Punt v. Symons 8c Co. [1903] 2 Ch. 506 ; Allen v. Gold Reefs (supra). 

(49) Malleson v. National Insurance Corporation [1894] j Ch. 200 ; All India Railway 
Men's Benefit Fund v. Raheshwamalh [1945] N. 187. [1945] Nag. 599, [1945] 


N/L.J. 549, 

(50) Sidebottom v. Kershaw, I.eese & Co. [1920) 


154 ; see also Allen v. Gold 


Reeft (supra) and Brown v. British Abrasive Wheel Co. [1919] 1 Ch. 290. 

(51) British Equitable Assurance Co. v. Bailey [1906] A.C. 35, 42; Sidcbouoni v. 

Kershaw, Leese k Co. (supra). 

(5*) Allen v. Gold Beefs of West Africa (supra). 
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A shareholder has no right to assume that the company's articles will always re* 
main in a particular fonn ; and he cannot object to alteration of the articles, 
provided the special resolution has been passed bom fide and did not unfairly dis* 
criminate (53), 

An association was incorporated and registered under this Act. The contract as 
originally entered into by the association with the member was not for payment of a 
definite sum, but for a sum which had to be ascertained on the basis of the number 
of the claims arising when the member’s claim matured. On the coming into force 
of the Insurance Act, 1938, the association altered its articles. The members had 
notice of the meetings and they said nothing against the regularity of the resolution 
passed : Held that the alteration was binding upon the shareholders (54). 

Where the articles provide for maLters which need not, under the previous 
sections, be contained in the memorandum and which are not either expressly or 
impliedly dealt with therein, the portions of the articles so dealing with such matters 
cannot be treated as part of the memorandum, and can lx* altered by a special 
resolution (55). 

237 . Court’s jurisdiction Amendments to the articles of association do not 
require the confirmation of the Court (5(1). The Court has no jurisdiction to rectify 
the articles of association, even if they do not accord with what is proved to have 
been the concurrent intention of the signatories at the moment of the signatures (57). 

238 . Amendment by special resolution : - -If a special resolution is not 
passed, the articles will not be validly altered (58). A company can pass a special 
resolution altering the articles conditionally upon the happening of some other event, 
e.g., confirmation by the Court of reduction of capital previously resolved upon (59). 
If the directors issue notice if) the effect that alterations will be made in respect of 
certain articles, while there are equally important alterations in respect of other 
articles, it cannot be said that the; shareholders have sufficient notice of alteration in 
respect of the latter. The notice should give sufficiently full and frank disclosures of 
the facts and effects of the resolutions (60). Anv alterations in the articles of associa- 
tion cannot bind the members from whom notice of the meeting, at which the 
alteration was made, was withheld. For, the articles form a contract between a 
member and the company, and one party to a contract cannot add terms to the con- 
tract without the knowledge and consent of the other party (61). Where a company 
amends its articles by special resolution without mentioning in the notice under s. 189 
that the question of amendment of the articles was to come for decision in the meet- 
ing, the irregularity is fatal to the proceedings and makes tlic amendment invalid 
and ultra vires (62). The passing of a special resolution inconsistent with an existing 
article would not be effective unless the special resolution had been passed in previous 
meetings altering that article (63). 

As to “special resolution.” see s, 189 post and notes thereto. 

(53) Greenhalgh v. Alderne Cinemas Ltd. [1950] 2 A.E.R. 1120 (G.A.). 

£54) All India Railwaymen's Benefit Fund v. Baheshwarnatli , supra. 

(55) Chithambaram v. Krishna [1910] 33 Mad. 36. 

(58) Radiant Chemical Co. [1943] Pat. 278, 22 Pat. 204. 

(57) Scott v. Frank F. Scott /London), Ltd. [1940] Gh. 794, (C.A.) approving Evans v. 
Chapman [190a] 86 L.T. 381. 

(58) Malleson v. National Insurance Corpn. [1894] 1 Ch. 200; Railway Sleepers Suppl> 
Co. [1885] *9 Ch. D. 204. 

(59) Australian Estates Co. [*9*0] 1 Ch. 414, 425. 

(do) Narayanlal v. Maneckji Petit Manfg. Co. [1931] B. 354, 33 Bom L.R. 556. 

(fii) Madhava v. Canara Banking Corporation Ti 940] 2 M.L.J. 97^ [1941] M.W.N. 28. 

(62) Gulab Singh v. Punjab Zemindar a Bank [1940] 1 • 243. 

(63) Imperial H. Hotel Co. [1883] 25 Ch. D. 1, (C.A ). 
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239. Limitation of Alteration The articles must be altered Ut good faith 
and not so as to give an unfair advantage to a majority of the shareholders (64), that 
is, not so as to oppress or defraud a minority of shareholders or to violate any statu- 
tory provision or principle of law ; but the power, like other powers, must be 
exercised fairly and according to law (65). r rius is the only limitation in the power 
to alter the articles of association (66). 

A company has power under this section to introduce, by altering the articles, a 
provision that shareholders, who carry on business in competition with the company, 
may be required to transfer their shares to a nominee of the directors at price certified 
by the auditors to be their fair value, provided that the alteration is for the benefit 
of the company as a whoile (67) ; if otherwise, the new provision is invalid (68). 

The section cannot be used to oppress or defraud a minority of the shareholders 
or so as to violate any statutory provision or principle of law (69). A majority will 
not be permitted by the Court to commit fraud on the minority (70). No majority 
cart, even by altering rite articles retrospectively, affect to the prejudice of non* 
consenting shareholders their rights under a previous contract (71). 

240. Right to issue preference shares In the case of the issue of prefer- 
ence shares and the like, there is generally outside the articles a contract conferring 
special rights. If the original articles do not contain the power to issue preference 
shares the company may take the power by special resolution (7a). 

241. Alteration in the case of existing company : — A company existing 
before the commencement of the present Act may adopt the Table A of this Act as 
its regulations by passing a special resolution to the following effect : “The existing 
regulations of the company are hereby rescinded and in lieu thereof the regulations 
contained in Table A of the Companies Act shall be the regulations for the manage- 
ment of the company subject to the modifications hereinafter set forth.’* 

242. Alteration in breach of contract s— A company will not be allowed to 
alter its articles in breach of contract with an outsider (73) ; but it is otherwise if the 
outsider has taken his contract subject to the risk (74). As regards contracts between a 
company and its members respecting their shares, it should not be assumed that the 
contract involves, as one of its terms, an article which is not to be altered (75). A 
shareholder must be taken to know I hat one of the incidents of membership is that 
the company may, by adopting the proper method bona fiidc, alter its articles in a 
way which may prejudicially affect his interest ; and provided that the alteration in 
the articles is not inconsistent with the objects set out in the memorandum of asso- 
ciation and is bona fide made in the interest (76) of the company, the shareholders 
will be bound by such alteration. But a special contract may be made with the 

(64) Menicr v. Hooper’s Telegraph Works [1874] 9 Ch. App. 350; Punt v. Symons 
(supra) ; Marshall’s Valve Gear Co, v. Manning, Wardle 8c Co. [1909] 1 Ch.’ 267 ; 
Neal v. City of Birmingham Tramways [1910] a Ch. 464. 

(65) All India Railwaymen's Benefit Fund v. Basheshwarnath, supra. 

(66) Consolidated S. R. M. Deep [1909] 1 Ch. 491 ; British American Nickel Corpn. v. 
O’bricn [1927] A.C. 369 at p. 371. 

(67) Sidebottom v. Kershaw, Leese 8c Co. (supra). 

(68) Dafen Tinplate Co. v. Llanelly Steel Co. [1920] 2 Ch. 124. 

(69) Peverii Gold Mines [1898] j Ch. 122 ; Payne v. Cork Co. [1900] 1 Ch. 308. 

(70) Normandy v. Ind, Coope 8c Cb. [1908] 1 Ch. 84. 

(71) Per Rigby L. J, in James v. Buena Ventura Syndicate [1896] 1 Ch. 456 at p. 466 ; 

but see Allen v. Gold Reefs of W, Africa (infra). 

(72) Andrews v. Gas Meter Co. (supra) 1 see Stewart Precision Carburettor Co. [1912] 
,W.N. 100, 28 L.T.R. 335. 

(73) British Murac Syndicate v. Alperton Rubber Co. [1915] 2 Ch. 186. 

(74) British Equitable Assurance Co. v. Bailey [1906] A.C. 35. 

175) Per Lord Lindley, M. R. in Allen v. Gold Reefs of W. Africa [1900] 1 Ch. 656, 673. 
(76) Shuttleworth v . Cox Bros, & Co. [1927] 2 K.B, 9 (C.A.). 
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company in 'the terjtis of or embodying one or more of the articles. In that case, 
if an alteration of the articles so embodied is inconsistent with the zeal bargain 
between the parties, the eontractee, even though a shareholder, will not be bound ; 
for a company cannot break its contracts by altering its articles of association {77). 
But a company may alter its articles so as to vary a contract with an outsider, if the 
latter has made the contract subject to the risk of the articles being altered (78). 
A company cannot be precluded from altering its articles of association thereby giving 
itself power to act upon the provisions of the altered articles, but so to act may never- 
theless be actionable if it is contrary to a stipulation in a contract validly made 
before the alteration (79) “The right to alter the articles being inherent, if it is 
desired by contract to give an employee or a third person a right of action if there 
Should be an alteration of the articles which causes damages to him, I think it is very 
desirable to express such a term in dear language*' (80). 

243. Other alterations : — Where the articles, as altered, provided that the 
shares of any member who became bankrupt should be sold to a certain person at a 
certain price, and a member became bankrupt and his trustee claimed that he was 
not bound by the altered articles, it was held that the artides, as altered in the 
proper way, were a contract between the other members and the bankrupt, and liis 
trustee was bound (81). 

By sub-s. (1) a company may, subject to the provisions of the Act and to the 
conditions contained in the memorandum, alter or add to the artides. By the 
general law this power must be exercised bona fide for the benefit of the company. 
But it is for the shareholders and not for the Court to say whether an alteration 
of the artides is for the benefit of the company, provided that it is not of such a 
character as that no reasonable man can so regard it (82). 

244* Adoption of articles by long acquiescence .'—Although a special 
resolution is the statutory mode of enacting artides of association, the adoption of 
certain articles by a company may be proved by long course of acquiescence, as pointed 
out by Lord Davey (83) : “It appears that these articles have been registered (without 
signature) and have been published and put forward as the company's artides and 
have been acted on, amended or added to by the shareholders and the company’s 
business has been conducted under the regulations contained therein for 19 years 
without any object tion and the company on the record says that these artides are 
its artides. Their Lordships think that in these circumstances they arc entitled to 
draw the inference that all the shareholders have accepted and adopted the articles 
as the valid and operative articles of the company. The artides stand on a very 
different footing from the memorandum and are in the power of the shareholders 
themselves." But see Pacific Coast Mines v. Ar but knot (84). 

24 5. How alteration affects contracts : —Rights, which have their origin in 
a contract outside the artides, the terms of whidi contract are found or referred to 
in such artides, can be altered by such alteration of the artides, unless it is proved 
that one of the terms of such contract was that such rights should not be affected by 

(77) Hari Chandana v. Hindustan C. I. Society [1925] 52 Cal. 239 following Allen v. 
Gold Reefs (supra) : Bailey v. British Equitable Assurance Co, [1904] 1 Ch. 374 
and British Murac Syndicate v. Alperton Rubber Co, (supra). 

(78) British Equitable Life Assurance Co. v. Bailey [1906] A.C. 35, 

(79) Southern Foundries (1926) Ltd. v. Shirlaw [1940]’ A.C. 701, per Lord Porter. 

(80) Ibid, per lord Maugham (dissentient) at p. 713. 

(81) Borland's Trustee v. Steel Brothers [1901] 1 Ch. 279. 

(8*) Shuttlcwprth v. Cox Bros. & Co. [1927] 2 K.B, 9 (C.A.). Dictum of Peterson J. 
in Dafen Tinplate Co. v. Llanelly Steel Co. [1920] 2 Ch. 124, 140 disapproved. 

(83) Ho Tung v. Man On Insurance [1920] A,C. *32 (P.C.). 

( 84 ) [ 1917 ] A.C. 607 (P.C.). 
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at* alteration of the article* (85). The articles can lie altered retrospectively unless 
such alteration will cause a breach of contract entered into by the company (86)., 

246 . New articles Stamp ; -~Tlie Act docs not contemplate new articles of 
association, and where it purports to be so, it is nothing more than a special resolu- 
tion and as such does not require to be stamped (87). 

The moving or passing of a resolution regulating the business of the members 
upon the happening of a sudden and unexpected emergency, e.g due to, unusual 
rainfall, docs not amount to an amendment of the articles (88). 

247* Clerical errors tad mistakes : — Clerical errors in the articles Should be 
set right by a special resolution and not by an action for rectification (89). The 
Court has no jurisdiction to rectify the articles on the ground of mistake, for they 
have a statutory operation (89). 


Change of registration of companies 

32. Registration of unlimited company as limited, 
etc.— (1) Subject to the provisions of this section, — 

(a) a company registered as unlimited may register 
under this Act as a limited company ; and 

(h) a company already registered as a limited company 
may re-register under this Act. 

(2) On registration in pursuance of this section, the 
Registrar shall close the former registration of the company, 
and may dispense with the delivery to him of copies of 
any documents with copies of which he was furnished on 
the occasion of the original registration of the company ; 
but, save as aforesaid, the registration shall take place in 
the same manner and shall have effect, as if it were the 
first registration of the company under this Act. 

(3) The registration of an unlimited company as a limited 
company under this section shall not affect any debts, lia- 
bilities, obligations or contracts incurred or entered into, by, 
to, with or on behalf of, the company before the regis- 
tration, and those debts, liabilities, obligations and contracts 
may be enforced in the manner provided by Part IX of 
this Act in the case of a company registered in pursuance 
of that Part. 

This section corresponds to s. 67 of the previous Act and s. 16 of the English Act. 
of 1948. The provisions have been generalised so that they may be applicable to all 
cases which may occur — Notes on Clauses. 

This section has been slightly recast by the Joint Committee to bring it into 
conformity with s. 67 of the previous Act ( Vide J.C.R., para 19). 


(85) Chithambaram v. Krishna [1910] 33 Mad, 36. 

(m Allen v. Gold Reefs (supra). 

(67) New Egerton Woollen Mills [1900] as AH. 131. 

(88) Peare 1*1 v. Dewan Singh (1930] A. 66 1. 

(%) Evans v. Chapman [1902] W.N. 78, 18 T.L.R. 506- 
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General provisions with resped to memorandum and articles. 

33. Registration of memorandum and articles.— (1) 
There shall be presented for registration, to the Registrar of 
the State in which the registered office of the company is stated' 
by the memorandum to be situate— 

(a) the memorandum of the company ; 

(b) its articles, if any ; and 

(c) the agreement, if any, which the company proposes 
to enter into with any individual, firm or body corporate 
to be appointed as its managing agent, or with any firm 
or body corporate to be appointed as its secretaries and 
treasurers. 

(2) A declaration by an advocate of the Supreme Court 
or of a High Court, an attorney or a pleader entitled to 
appear before a High Court, or a chartered accountant practis- 
ing in India, who is engaged in the formation erf a company, 
or by a person named in the articles as a director, managing 
agent, secretaries and treasurers, manager or secretary of the 
company, that all the requirements of this Act and the rules 
thereunder have been complied with in respect of registration 
and matters precedent and incidental thereto, shall be filed 
with the Registrar ; and the Registrar may acc.ept such a 
declaration as sufficient evidence of such compliance. 

(3) If the Registrar is satisfied that all the requirements 
aforesaid have been complied with by the company and that 
it is authorised to be registered under this Act, he shall retain 
and register the memorandum, the articles, if any, and the 
agreement referred to in clause (c) of sub-section ( 1), if any. 

This section corresponds lo s. 22 of the previous Act and s. 12 of the English 
Act of 1948. 

This section has been recast by the Joint Committee with the following obser- 
vation : —"There was and there is to be, only one Registrar for the whole of a Stale 
with a number of Deputy and Assistant Registrars. The words "or part of the 
State" in Lhe original d. uH are therefore unnecessary and have been omitted. Sub: 
elapse (a) of the original clause 30 has been incorporated in this clause which the 
commit tec consider to be the more appropriate place for it. As recommended in 
the Report of the Company I.aw Committee, the managing agency agreement, if any, 
which the company proposes to execute is also to .be registered with the articles of 
association (Tide J.C.R., para *0). 

248. Date of registration i— ' The registration of a company takes place when 
memorandum and articles arc accepted and retained by the Registrar (2), and not on 
the date on which his signature is written (90). The Registrar Will decline legist ra- 


(90) Jubilee Cotton Mills [1923] 1 Ch, 1. 
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. Hon if lie consider them tp be improperly stamped (91). If the oertiheate of 
registration be not forthcoming* it may be proved aliunde (9 a). 

249. Registration— effect on limitation .—There is a conflict of dedsiohs 
on the question whether the deposit of the memorandum and articles of association 
with the Registrar of Companies under the direction of the Act 1913 is registration 
as contemplated by Art. 116 of the Limitation Act (Act IX of 1908). In the case noted 
below (93) the Madras High Court, took the view that registration of memorandum 
and articles was registration within Art. u6 of the Limitation Act. The same view 
was taken by Mukeiji J. in the Allahabad High Court (94). But in a later Full Bench 
case (95) the Madras High Court overruled the earlier decision in Ripon Press & 
Sugar Mills Co. v. Nama Venkatarama (95). The Bombay High Court at first took 
the view of the Madras Full Bench in Mancklal v. Suryapur Mills Co. [1928] B, *53, 
53 Bom. 477, 30 Bom. L.R. 549. Thereafter Marten C. J. of the High Court ob- 
served “I prefer the view expressed by Sir John Wallis in Ripon Press & Sugar Mills 
Co. v. Name Venkatarama (py) as to the meaning of the word “registered” to any 
of the judgments which conflict with with it” (96). In a recent Full Bench case (97) 
the Bombay High Court has again laid down that “writing registered” in Art. ufi 
of the Limitation Act indudes a document registered with the Registrar of Joint 
Stock Companies under the Companies Act. 

250. Function of Registrar : — The function of the Registrar is quasi-judicial 
(98) and the Court will not interfere with his decision unless it is dearly satisfied that 
ho has come to a wrong decision (99). If he wrongly refuse registration, mandamus 
may issue under s. 45 of the Specific Relief Act to compel registration. 

For the fees payable for registration see Schedule X. 


34. Effect of registration. — (1) On the registration of 
the memorandum of a company, the Registrar shall certify 
under his hand that the company is incorporated and, in the 
case of a limited company, that the company is limited. 

(2) From the date of incorporation mentioned in the 
certificate of incorporation, such of the subscribers of the 
memorandum and other persons, as may from time to time 
be members of the company, shall be a body corporate by the 
name contained in the memorandum, capable forthwith of 
exercising all the functions of an incorporated company, and 
having perpetual succession and a common seal, but with such 


(91) Queen v. Registrar [1888] 31 Q.B.D. 131. 

(93) Alliance F, Corpn., Blaney’s case [i86fi] 3 Bom. H.C.R. O.C. 106. 

(93) Ripon Press 8c Sugar Mills Co. v. Nam a Venkatarama [1918J 43 Mad. 33, 35 M.L.f. 
* 58 . * M.L.W. 854 . 

(94) Union Bank, Allahabad [19*5] A. 519, 47 AH. 669, as A.L,J. 473, 88 I.C. 785, 

(95) Vankata v. Sri Tripura Sundari Cotton Press [igaOJ M. 615 (F.B.), 49 Mad. 468, 
50 M.L.J. 5*0, 94 I.C. 515. See also Karachi Bank v. Shrwaram [1933] S. 103, 

*43 I*C. 7 * 8 * • f • 

<96) Govind w. Rangnatli [19x9] 54 Bom. s*6 (*5*). 

(97) Bai Lalita v. Tata Iron & Steel Co. [1940] B. 97 (F.B.), [1940] Bom, 165, 4* 
Bom. L.R. 57, 187 I.C. 389. 

(98) Bowman v. Secular Society [1917] A.C. 406, 439. 

(99) R. v. Registrar [i»u] $ K.B. *3. 
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. on the part of the members to contribute to the assets 
of the company in the event of its being wound up as Is 
mentioned in this Act. 


This , section corresponds to s. 23 of the previous Act. No change of substance 
lias been made — Notes on Clauses. 

It corresponds to s. 13 of the English Act of 1948. 

In England a company created a corporation under die Companies Acts is, not 
thereby created a corporation with Common Law rights (1). 


251, Company becomes a legal entity A company, as soon as it is in* 
corpora ted, becomes a legal entity disiinct from its members (2). It becomes a legal 
persona (5) and not a mere aggregate of the shareholders (4). The distinction should 
be dearly marked, observed and maintained between an incorporated company's legal 
entity and its actions, assets, rights and liabilities on the one hand, and the individual 
shareholders and their actions, assets, rights and liabilities on the other hand (5), 
The corporator, even if he holds all the shares, is not a corporation and neither he 
nor any creditor of the company, has any property, legal or equitable, in the assets 
of the corporation (<i) : and it follows that two companies so incorporated are not 
the same persons in the eye of the law even though the shareholders In both the 
companies are the same persons (7). “It not infrequently happens in the course of 
legal proceedings,” observed Lord Buckmaster, “that parties who find they have a 
limited company as debtor with all its paid up capital issued in the form of fully 
paid up shares and no free capital of working suggest that the company is nothing 
but an alter ego for the people by whose action it is controlled. But in truth the 
Companies Act expressly contemplate that people may substitute the limited liability 
of a company for the unlimited liability of individuals with the objects that by this 
means enterprise and adventure may be encouraged. A company therefore which is duly 
incorporated, cannot be disregarded on ihe ground that it is a sham although it may 
be established by evidence that in its operations it does not act on its own behalf 
as an independent trading unit, but simply for and on behalf of the people by whom 
it has been called into existence” (8). In a recent Privy Council case (5) Lord Russel 
of Killowen who delivered the judgment observed as follows : , ‘Tn the Court of 
Appeal Riddell J. A. would, their Lordships think, have allowed the appeal, but for 
the fact that he thought from the evidence 'that the company was a sham simulacms 
or cloak and that its business must lie regarded as the business of these three* meaning 
thereby the three partners. He thought that tlic true position was that the old com' 
pany, although a separate legal entity, was acting as the agent of the three partners, 
and was carrying on as such agent not the business of the old company, but the 

business of the three partners But stub a view is directly opposed both to 

the evidence in the case and to the principles and decision in Salomon v. Salomon [1897] 
A.C. 22. In that case I /ml Halsbun put his view in the form of a dilemma thus : 
'Either the limited company was a entity or it was not. If it was, the business be- 
longed to it and not to Salomon. If it was not, there was no person or no thing to 


(1) Ashbury Ry. Cairiage fee. Co. v. Riche [1875] L.R. 7 H.L. 653. 

(2) George Newman & Co. [1895] 1 Ch. 674 (C.A.) ; Salomon v. Salomon k Go . [1897) 
AX. 22, 4 a, 51 ; Commissioners of Inland Revenue v. Sansotn [1921] a K.B. 49*, 
514 ; Rainham Chemical Works v. Belvedere fee. Co. [1921! 2 A.C. 465, 475, 476, 
488 ; Janson v. Driefontein Consolidated Mines [1902] A.C. 497 I Indian Cotton 
Co. v. Raghunath [1931] B, 178, S3 Bom. L.R. 111, 130 IX. 598. 

(3) Per Cave J, in Sheffield fee. Society [1888] 22 Q.B.n. 470 at p. 476. 

(4) Flitcroft’s case [18823 21 Ch.. D. 519. 

(5) E. B. M. Co. v. Dominion Bank [1937] P-A *79* »7° I C: * M5- 

(6) Macaura v. Northern Assurance Co. [1925] AX. 619 at p. 633. 

(7) Pattinson v. Bindhya Devi [1933] P. 196, 12 Pat. 216, 

(Sr) Rainham Chemical Works v. Belvedere fee, Co. {1921] 2 AX. 463. 
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be an agent at all ; and it Is impossible to say at the same time that there is a com- 
pany and there is not'.*' this case (9) their Lordships have further held that Jt 

could not be held for taxation (income tax) purposes that the business was the property 
of some person and that the company was carrying on the business as agent for that 
other person and referred to Commissioners of Inland Revenue v. Sansom {ipatj a 
JLB. 49a. In a public statute the word "person" means primarily a person in law 
and includes “any company or association or body of individuals incorporated or 
not" (10). 

Where some of the partners of a firm carrying on the business of plying buses 
formed a private limited company and sold to it their own buses and which they 
could do under the partnership agreement, the other partners had no legal right to 
sue for accounts of the business done by the limited company which was altogether 
a third person and has an entity of its own with a perpetual succession (11). 

A company is a legal entity, and where a duty is imposed upon a company in 
such a way as the breach of the duly amounts to a disobedience of the law, then, 
if there is nothing in the statute either expressly or impliedly to the contrary, a breach 
of the statute is an offence which can be visited upon the company (12). 

252* Suit by or against a company : — An incorporated company must sue 
and be sued in its corporate name (13). “It is an elementary principle," observed 
Ixud Davey (14), “of the law relating to joint stock companies that the Court will 
not interfere with the internal management of companies acting within their powers and 
in fact has no jurisdiction to do so. Again it is clear law that in order to redress 
a wrong done to the company or to recover moneys or damages alleged to be due to 
the company, the action should puma fade be brought by the company itself. These 
cardinal principles are laid down in the well known cases of Fuss \. Ha r bottle (15) 
and Mote ley v. Alston (iti) and in numerous later cases which it is unnecessary to rite. 
Bui an exception is made to the second rule, where the persons against whom the 
relief is sought themselves hold and control the majority of the shares in the company* 
and will not permit an action to be brought in the name of the company. In that 
case the Courts allow the shareholders complaining to bring an action in their own 

names The cases in which the minority can maintain such an action aie 

therefoie confined to those in which the acts complained of are of a fraudulent 
character or beyond the powers of the rompanv. A familiar example is where the 
majority arc endeavouring directly or indirectly to appropriate to themselves money, 
property, or advantages which belong to ilu* compam, or in which the other share- 
holders are entitled to participate as was alleged in the case of M enter v. Hooper’s 
Telegraph Works (17). It should be added that no mere informality or irregularity 
which can be remedied by the majority will entitle the minority to sue if the act 
when done regularly would be within the powers of the tompany and the intention 

of a majority of the shareholders is clear. This may be illustrated by the judgment 

of Mellish, J. in Mac Dougatl v. Gat diner'* (18). 

Such a company can sue foi libel affecting its property or for a libel reflecting 
on the management of its business or attacking its financial position (19). In such 

(9) E. B. M. (Vi. v. Dominion Bank (1937] P C. 279, 170 l.C. 545. 

(10) S. 3* cl. (4a). General Clauses Act (X of 1897) as amended by A.L.O. 1950 
see also Gramophone k Type-writer v. Stanley [1908] 2 K.fi. 89. 

(11) Dhulia-Amalncr Motor Transport Ltd. v. Raychand [1952! B. 337. 

(12) Rangoon E. T, Supply Co. v. Emperor [1933] R. 70, n Rang. 1(12, 145 l.C. 710, 

{t$) India General S. N. & R. Co. ?/. Lalmohan [1918] 43 Cal. 441. 

(t4)Burland v . Earle [*90*) A.C. 83 (P.C.) at pp. 93-94. 

Ha - 4®*- 

(16) *847 Ph. 790. 

(17) . 1874' 9 Cl 1. App. 350. 

(18) [1875] 1 Ch. I). 13. stft, 

1 19) Thorley's Gallic Food Co, v. Massani [1883} 14 Ch. D. 783 (C.A.). 
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c$m U is not necessary to prove special damage (20). A trading company may sue 
in respect of a malicious and unreasonable presentation of a winding tip petition 
against it (si). 

A suit for recovery of salary or wages lies against, the company and not its secre- 
tary or managing director (22). Bui a solicitor preparing, on instruction from persons 
who became directors subsequently, memorandum and articles of association before 
the formation of the company, cannot sue the company, although it has taken the 
benefit of his work (23), Even the expenses of registration cannot be recovered (24), 

In England a company cannot be sued by the vendor on contract made before the 
incorporation (25). The persons who made the contract on behalf of the company 
remain personally liable, even if it is afterwards ratified by the company (26) ; for a 
company cannot by adoption or ratification obtain benefit of an agreement purport- 
ing to be made on its behalf before its incorporation (25). In order to do so, a new 
contract must be made with it after its incorporation on the terms of the old one (25). 
The new contract may however be inferred from the facts of the case (25). 

253. Signing and verification of pleadings : —The pleadings should he signed 
and verified on behalf of the company by the secretary or by any director or other 
principal officer who is able to depose to the facts of the case (27). But it is open to 
a corporation to authorise any person to institute a suit on its behalf, and any 
person acquainted with the facts of the case can verify the plaint (28). The Court 
may at any stage of the suit require the personal appearance of such an officer who 
may Ik* able fo answer material questions relating to the suit (29). In the case noted 
below (30) Buckland J. has held that in the case of a company or corporation it must 
be established by an affidavit, (1) that the person signing the pleading was authorised 
to do so, and (2) that the person verifying it was fit to do so. But when a specific 
rule has been laid down in O. 29, r. 1. C.P.C. regarding the* signing and verification 
of pleadings in the case of corporations, the specific rule, it is submitted with great 
respect, excludes, so far as it goes, the general rule provided in Rules 14 and 15 of 
O. 6, C.P.C. Under Rule 3 of (). 29, G.P.G. the Court may at any stage of the suit 
require the personal appearance of the secretary, director or other principal officer 
of the corporation who may be able to answer material questions relating to the suit, 
thus providing a sufficient safeguard. Of course a company can always authorize 
some other person under the last para, of O. 6, r. 14 to sign the pleading. If the 
company does not choose that course it can act under O. 29, r, 1, it can rely on 
that Order as in fact constituting the persons named therein as agents to sign without 


(20) Empire T. S. Machine Co. v. Linotype Go. 11898] 79 L.T. 8 (C.A.). 

(21) Quartz Hill G. M. Go. v. Eyre [1883] 11 Q.B.D. <>74, (C.A.). 

(22) M. Abdul Haq v. Das Mai [1913] 19 I.C. 595. 

(23) English & Colonial Produce Co. [1906] 2 Gh. 435 ; see the judgment of Vaughan 
Williams I., j. at p. 441. The Company is not liable even in equity — per 
Buckley, L. j. But in this ease the solicitor was allowed to recover the registra- 
tion fee paid by him on the ground that the company was under a statutory 
obligation to pay the registration fees, but sec N. 703 under s, 149 post. Sec 
also Scott v. Lord Ebury [18O7J L.R. 2 C.P. 255. 

(24) National M. M. Coach Co,, Clinton’s claim [1908] 2 Ch. 515. 

(25) Natal Land 8cc\ Go. v. Pauline 8ct. Syndicate (1904] A.C. 120. See also the judg- 
ment of Erie C. J. in Kelner v, Baxter (infra) at p. 183. 

(26) Kelner v. Baxter [i8fifi] L.R. 2 C.P. 174. 

(27) C. P. Code. Or. XXIX, r. 1. 

(28) Karnal Distiller)’ Co. v. jaiswal [1950] 52 P.L.R. 42b. 

(29) C. P. Code, Or. XXIX, r. 3. 

(30) International &c. Compagnic v, Mehta & Co. [1927] C. 780, 31 C.W.N. 1030, 105 
t.C. 768. 
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the necessity of an express authority (51). In a proceeding for or against a company 
it cannot be represented by the Registrar of Companies (32). 

254 . Contract before incorporation : —In a case coming from a British 
Dominion it has been held by the Privy Council that a company cannot by adoption 
or ratification obtain the benefit of a contract purporting to have been made on its 
behalf before the company came into existence ; and in order to do so a new contract 
must be made with it after its incorporation on the terms of the old one (55). In the 
last cited case at p. ia(>, Ix>rd Davey who delivered the judgment said: “It is dear 
that a company cannot by adoption or ratification obtain the benefit of a Contract 
purporting to have been made 011 its behalf before the company came into existence ; 
it is unnecessary to cite all the cases in which this has been decided from Kelner v, 
Baxter (34) downwards. But the facts may shew that a new contract was made with 
the company after its incorporation on the terms of the old contract/' In India too 
it has been held that a company cannot be bound by a contract entered into on its 
behalf before the company was formed, and that it is not competent to bring a com* 
pany into existence bound to enLer into a contract with a third party, the terms of 
which have been arranged before the company is formed. It is for the company to 
consider after its formation whether it will enter into the contract or not (35). It 
has been held by the Privy Council that a company cannot be bound by any con- 
tract made on its behalf before it comes into existence, nor can it, subsequent to its 
formation, ratify such a contract (3(1). This however need not prevent a contracting 
party under certain circumstances from becoming a trustee for the company in res- 
pect of agreements which such parly has made for the company’s benefit (36). But 
s. *3 of the Specific Relief Act expressly provides that the specific performance of a 
contract may be obtained by- “(h) when the promoters of a public company have, 
before its incorporation, entered into a contract for the purposes of the company, 
and such contract is warranted by the terms of the incorporation, the company.” 
S. *7 cl. (e) of the same Act provides that when the promoters of a public company 
have before its incorporation entered into a contract, specific performance thereof may 
be enforced against the company, “provided that the company has ratified and 
adopted the contract and the contract is warranted by the terms of its incorporation." 
These two sections however have been held to be inapplicable to contracts to take 
shares (37). 

In the very recent case of Barasal Basirhat Light Railway Co. v. District Board 
of 24 Parganas (1946 C. 23) Mr. Justice Gentle has further held that if the terms are 
not expressly set out in the new agreement, entered into by the company after its 
incorporation but are ascertained by reference in it to the terms contained in the old 
agreement, the new agreement will be of full effect upon the terms in the earlier 
agreement ; and that an agreement, to which the company was not a party and which 
was entered into on its behalf by the promoters of the company before its incorpora- 
tion, cannot be enforced by the company even if after its incorporation it has adopted 
and ratified the agreement. But it does not appear that the above mentioned provi- 
sions, namely, cl. (b) of s. 113 and cl. (e) of s. 97 of the Spetific Relief Act, 1877 were 

(31) Calico Printers’ Assn, v. Karim [1930] B. 566, 32 Bom. L.R. 1305, 128 I.C. 557; 
Osborne, Garrett & Co. xk Abdulla [1931] S. 178, 134 I.C. 1170. 

(за) Kawdu v. Bcrar Ginning Co. [19x9] N. 185, 116 I.C. 427. 

(33) Natal Land & Colonization Co. v. Pauline Colliery & Development Syndicate [1904! 
A.C. i*o (P.C.) ; followed in Barasat Basirhat Lighi Ry. Co. v. District Board or 
24 Parganas [1944] C. *3, [1944] * Cal. 101. 

(34) [1866] L.R. 2 C.P. 174, *5 L.T. 313. 

(35) Ram Kumar v. Sholapur Spinning & Weaving Co. [1934] B. 427, 36 Bom. L.R. 
907. 

(зб) Weame Brothers, Ltd. v. Russa Engineering Works [1928] 7 Rang. 144 (P.C.). 
(57) Imperial Ice Manufacturing Co. v. Manchershaw [1889] 13 Bom. 415. 
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brought lo the notice of hist Lordship, nor that he considered what effect. th<w^ :j^ro- 
visiom have upon the question. 

The Court will not make an order the effect of which U to enforce specifically 
any contract of personal service (38). 

255 , Date of registration : —The date of registration of, a company is the 
date mentioned in the certificate and not that on which the signature of the Registrar 
was Written (39). The effect of this section is that the date mentioned in the certi- 
ficate is the first day of the company's corporate existence, and it is not open to any 
one to prove the moment of time on which a corporate act was done that day and 
then to say that the company was not in existence at that moment. The corporate 
person is to be treated as having ljeen in existence for the whole of the day on which 
it was incorporated (39). 

2 56. Effect of registration : —As soon as a company is registered, it becomes 
a distinct legal ‘person’ even if the members thereof consist of seven persons, only 
one of whom holds all the shares and the rest are mere cestui que trust . “If they' 
are shareholders, they are shareholders for all purposes, and even if the statute was 
silent as to the recognition of trusts, l should be prepared to hold that if six of them 
were the cestui que trust of the seventh, whatever might be their rights inter se 9 ihe 
statute would have made them shareholders to all intents and purposes with their 
respective rights and liabilities atul dealing with them in their relation to the com- 
pany ; the only relation which I believe the law would sanction would be that they 
were corporators of the corporate body’’ (40). “Whether they arc beneficiaries or 
bare trustees is a matter with which neither the company nor creditors have anything 
to do : it concerns onlv them and the cestui que trust if they have any” (41). “It 
may be that a company constituted like that under consideration was not in the con- 
templation of the legislature at the time when the Act authorizing limited liability 
was passed, that if what is possible under the enactments as they stand had been 
foreseen, a minimum sum would have been fixed as the leasL denomination of share 
permissible and that it would have been made a condition that each of the seven 
persons should have a substantial interest in the company. But we have to interpret 
the law not to make it and it must be remembered that no one need trust a limited 
company unless he so please and that before he does so he can ascertain, if he so 
please, what is the capital of the company and how it is held** (41). See notes to 

*■ 3 (»)<»)• 

As to the effect of registration under this Act upon limitation of actions, specially 
whether the memorandum and articles of association registered under s. 33 ante is in 
“writing registered" within Art. 116 of the Limitation Act, see notes to s. 33 ante . 

257 . Co-operative society : — In the case of a co-operative society registered 
under the Co-operative Societies Act, 191a as well its under the Companies Act, it 
has been held by a Full Bench of the Patna High Court that the effect of incorporat- 
ing such a company under the Companies Act is to make the society a legal person, 
and if a man trust such a corporation he trusts that legal person and must look to its 
assets for payments and he can only call upon individual members to contribute in 
case the Act or charter so provides (4a). 

258 , Commencement of business : — A private company ran commence busi- 
ness as soon as it is incorporated. As to the right of a public company in this res- 
pect see s. 149. 

(38) Ram Kumar v. Solapur Spinning & Weaving Co. [1934] B. 427. 36 Bom. L.R. 

(39] Jubilee Cotton Mills [1923} 1 Ch. 1, on appeal [1924] A.C. 958. 

(40; Salomon v. Salomon & Co. [1897} AC. as at p. 30, per Lord Halsbury. 

(41, Ibid at p. 46, per Lord Herschell. 

(4a) Harihar v. Bansi [1931] P. 3*1 (F.B.), is P.L.T. 619, 134 I.C. 421. 
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259. Certificate of incorporation : —If the original certificate of incorpor^- 
iioti is lost or if a copy is required for any other reason > another certificate may be 
obtained from the Registrar (43). 

As to the seal, sec regulation 84, Table A and notes thereto. 

35. Conclusiveness of certificate of incorporation. — 

A certificate of incorporation given by the Registrar in respect 
of any association shall be conclusive evidence that all the 
requirements of this Act have been complied with in respect 
of registration and matters precedent and incidental thereto, 
and that the association is a company authorised to be regis> 
tered and duly registered under this Act. 

This section corresponds <0 s. 54 of the previous Ad and s. 15 of the English 
Act of 1948. 

It was originally cl. 30 of the Bill, sub-s. (2) of which has been transferred by 
the Joint Committee to s. 3* ( vide J.C.R., paras no and 21). 

260. Application This section applies proprio vigor v to companies regis- 
tered under Part IX of the Ad, and a certificate of incorporation is conclusive 
evidence that all the requirements of the Act in respect of registration have been 
complied with and that the association is a company authorised to be registered and 
duly registered under the Act (44). 

261. Certificate conclusive The certificate of incorporation is conclusive 
on the following points, viz., (1) that all the requirements of the Act in respect of 
registration and of matters precedent and incidental thereto have been complied 
with (45) ; (a) that the association is a company authorised to be registered under the 
Act : (3) that it has been duly registered. Even though a company is formed for the 
mere purpose of being registered, the question cannot he raised whether it was 
authorised to be registered under the Act (46). The only function of the Court 
therefore is to construe the memorandum of association as it stands (47). 

A certificate of incorporation is conclusive evidence of the fact that each sub- 
scriber of the memorandum wrote opposite to his name the number of shares he took, 
and he cannot be permitted to prove the contrary (48). 

It was held in 1891 that the certificate of incorporation could not be treated as 
conclusive of the fad that seven persons signed the memorandum of association and 
that If a less number signed it, the Court had no jurisdiction to make a winding up 
order (49). But in a later case from India the Privy Council have held that the 
certificate is conclusive for all purposes, even though the conditions of registration 
prescribed by the Act were not duly complied with and there were not seven sub- 
scribers to the memorandum of association (50). The certificate is conclusive, but it 
will not make illegal objects legal (51). 

(45) S. ()io. 

<44) Rama Sundari v. Syamcndra Lai [1947] 2 Cal. 1. 

(45) Jubilee Colton Mills (supra) ; Peel s case (infra) ; Nassau Phosphate Co. [1876] a 
Ch. D. 610 ; Oakes v. Turquand (infra). 

(46) Hammond v. Prentice Brothers *11920] 1 Ch. 201. 

(47) Cotman v. Brougham [1918] A.C. 514. See also Peel’s case [1867] *.R. 2 ch * App. 
674 and Oakes v . Turquand f 1 H67J L.R. 2 H.L. 325. 

(48) Collector of Moratlahad v. Equity Insurance Co. [1948] O. 197, 23 Luck. 210, [1948] 
0 .W.N. 172. 

(40) National Debenture Assets Corporation [1891] 2 Ch. 505. 

(50) Moosa Godam Ariff v . Ebrahim Goolam Ariff [1912] 16 C.W.N. 937 (P.C.), 40 
Gal. 1. 

(51) Bowman xk .Secular Society [1917] A.C. 406 at p. 439. 
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. Although the conduct of the Registrar in knowingly registering the memorandum 
Which had been altered is most censurable; the certificate is conclusive evidence that 
die company was duly constituted and the requirements of the Act complied with (5a), 

36. Effect of memorandum and articles.— (1) Subject 
to the provisions of this Act, the memorandum and articles 
shall, when registered, hind the company and the members 
thereof to the same extent as if they respectively had been 
signed by the company and by each member, and contained 
convenants on its and his part to observe all the provisions of 
the memorandum and of the articles. 

(2) All money payable by any member to the company 
under the memorandum or articles shall be a debt due from 
him to the company. 

This section corresponds to s. 21 of the previous Act and s. 20 of the English 
Act of 1948. The language has been generalised so as to make a reference not only 
to the members of the company but also to the company — Notes on Clauses. 

262. Notice The members are deemed to be aware of the memorandum and 
the articles of association (53) and to understand their meaning (54). But in certain 
circumstances where they are induced to become members by fraud, this rule does 
not apply (55). 

263. Outsiders Outsiders dealing with a company must also be taken to 

have read the Act and the memorandum and articles of association of the company 
he is dealing with, and thus to have had constructive notice of their contents (56) ; 
but they are not bound to make enquiries and may assume that the company’s inter- 
nal management has been regular (57), and that llie provisions therein contained 
have been complied with by the company’s officers. Where by the articles the 
directors were directed forthwith to execute by affixing the seal of the company to 

the scheduled agreement entered into with a firm, strangers to the company were 

entitled to assume that, that direction had been carried out and that as a conse- 
quence the firm was entitled to act a* managing agents with the powers conferred 
by the scheduled agreement (38). 

264* Memorandum ' The memorandum of association irrevocably binds a 
subscriber thereof to contribute the proportion of the capital for which he subscribes ; 
but it does not. bind him irrevocably as regards matters not required by the Act to 
be stated therein (59). A person who subscribes tor preference shares may take an 
equivalent amount of ordinary shares instead (59). 

S Peel’s case (supra). 

Peel’s case [1887] 2 Ch. App. 674 ; Sewell’s case [1868] 3 Ch, App. 131 ; Camp- 
bell’s case [1873] 9 Ch. App. 1, 22. • 

(54) Oak bank Oil Co. v. Crum [1882] 8 App. Cas. (>5. 

(55) Central Ry. Co. v, Kisch [1807] 2 II. I.. 99 at p. 123: Downes v. Ship [1868] 3 
H.L. 343. 

(36) Ernest v. Nicholls [1857] 6 H.L.C, 401, 419; Campbell’s case (supra); Mahony v. 
East Holyfard Mining Co. [1875] 7 H.L. 869 ; Vcnkataswami v. Ramamurtv [1934] 
M. 579. 67 M.L.J. 327 ; Charnock Collieries Co. ?». Bholanath [1912] 39 Cal. 810. 
( 57 ) For' cases see notes to 8, 26 and Premier Industrial Bank v. Carlton Manufactur- 
ing Co. [1909] 1 K.B. 106. 

(58) Sree Minakshi Mills v. Callianjee 1 1935) M, 791), 68 M.L.J. 5 10, 136 T.C. 370. 

(59) Duke’s case 11876] 1 Ch. D. 620. j » 
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Construction : - 4 n construing the memorandum* it is not correct that arddbei 
must not at all be looked at. The articles constitute a contemporaneous document 
and may throw light on the meaning of the provisions of the memorandum and may 
explain the ambiguity, if there be any* in the memorandum (60). The principle 
must* however, bcacied upon with great caution. Thus primarily the memorandum 

alone must be looked at for the purpose of ascertaining the objects of the company. 

It is only in case of ambiguity that the articles may be referred to for the very limited 
purpose of explaining the ambiguity (60). 

,265. Respective spheres of memo, and articles : —The memorandum of asm- 
ciation.as Lord Cairns observes* “is as it were the charter* and defines the limitation 
of the powers of a company to be established, under the Act. With regard to the 
articles of association, those articles play a pari subsidiary to the memorandum Of 
association. They accept the memorandum of association as the charter of incorpora- 
tion of 1 the company and so accepting it, the articles proceed to define the duties, the 
rights knd powers of the governing body as between themselves and the company at 

large, and the mode and form in which the business of the company is to be carried 

on* and the mode and form in which changes in the internal regulations of the 
company may, from time to time, be made. With regard therefore to the memo- 
randum of association, if you find anything which goes beyond that memorandum, 
or is not warranted by it, the question will arise whether that which is done is ultra 
vires, not only of the directors of the company, but of the company itself. With 
regard to the articles of association, if you find anything which, still keeping within 
the memorandum of association, is a violation of the articles of association, or in 
excess of them* the question will arise whether that is anything more than an act 
extra vires of the directors, but intra vires the company" (61). Then again* “of the 
internal regulations of the company, the members of it are absolute masters, provided 
they pursue the course marked out in the Act, that is to say, holding a general meet- 
ing, and obtaining the consent of the shareholders, they may alter those regulations 
from time to time ; but all must be done in the way of alteration subject to the condi- 
tions contained in the memorandum of association .... The memorandum of 
association is, as it were, the area beyond which the action of the company cannot 
go ; inside that area the shareholders may make such regulations for their own gov- 
ernment as they think fit” (62). But except in respect of such matters as must, by 
statute* be provided for by the memorandum of association, the latter is not to be 
regarded as the dominant document, hut is to be read in conjunction with the 
articles, (63). In this particular case, however, their Lordships of the Judicial Com* 
tnittce- were unable to read the two documents together and held that as the reserve 
fund was created by the memorandum' for the benefit and security of the preference 
shareholders and as the provisions of the memorandum with regard to it were neither 
ambiguous, nor in need of being supplemented, article 119 did not empower the 
directors to apply the said fund for the purposes therein mentioned (63). 

265 A. Articles at contract : —The articles constitute a contract not merely 
between the company and the members, but also between each individual member 
and every other member (64). As between the company and its members the con- 


(60) $yam Chand v. Calcutta Stock Exchange Assn., Ltd. [1949] C. 337, [1945] 2 Cal. 
3»3- 

(61) Ashbury Ry, Carriage &c., v. Riche [1875] L.R. 7 H.L. 653 at p. fi68. 

(62) Ibid, at p. 671 . 

(63) Angostura Bitters Ltd. v. Kerr [1933] A.C. 550. (P.C.), [1934] P.C. 89. * 

(64) Eley v. Positive Assurance Co (1876] 1 Ex. D, 20: Salmon v. Quin & Axtens 
[1909] 1 Ch. 311 ; Gtilab Singh v. Punjab Zamindara Rank [1940] L. 243, 190 I.C, 
819. 
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tract is m respect of their ordinary rights as members (65). A contract contained in 
the articles cannot be enforced by a person who is not a member (66), or even by a 

member except in so far as it relates to his position as a member (67). Even if a 

particular article is wide enough to make it apply to a dispute between the company 
and a member in his capacity of a director, this section does not give contractual 
force to the article in reference to such a dispute (68). "In Hickman v, Kent Sheep 

Breeders * Asm. (65) it was said : ‘An outsider to whom rights purport to be given 

by the articles in his capacity as such outsider, whether he is or subsequently becomes 
a member, cannot sue on those articles treating them as contracts between himself 
and the company to enforce those rights. Those rights are not part of the general 
regulations of the company applicable alike to all shareholders and can only exist by 

virtue of some contract between such person and the company’ No right 

merely purporting to be given by an article to a person, whether a member, or not, 
in a capacity other than that of a member, as, for instance, as solicitor, promoter, 
can be enforced against the company” (69). The rights arising out of such contracts 
can ordinarily be enforced through the company (70). 

Anything in the articles which is inconsistent with the provisions of the Act is 
u>id (71). In the last noted case at p. 315 lord Herschcll observed as follows : 
“The articles constitute a contract between each member and the company and there 
is no contract in terms between the individual members of the company ; but the 
articles do not any the less, in my opinion, regulate their rights inter se . Such 
rights can only be enforced by or against a member through the company or through 
the liquidator representing the company ; but I think that no member lias,, as 
between himself and another member, any rights beyond that which the contract 
with the company gives.* ’ 

The articles, as provided in this section, constitute a contract between each member 
and the other members to observe the provisions of the articles. It follows that when 
some members of a company, it may be the majority of members, do not carry out 
the terms of that agreement, but they act contrary to the articles, one or more of the 
other members has or have the right to come to Court and ask for the agreement to be 
enforced against, those, members who have violated their obligations. In a suit by the 
minority shareholders concerning ihe affairs of the company the company can and 
indeed should be a party (7a). 

2 66. Estoppel : — Where the articles aie not valid for want of registration, the 
company may be estopped from raising the plea of their invalidity against holders of 
hundis in due course (73). 

267 . Social contract : —The memorandum and the articles embody onlyf the 
social contract between the shareholders inter se, and possibly between the share- 
holders and directors and do not constitute any contract between the company arid 
its promoters (74). 


(65) Maneklal v. Suryapur Mills [1928] b, 252, 52 Bom, 477, 30 Bom. L.R. 5^9 ; 
Hickman v. Kent Sheep Breeders’ Assn. [1915] 1 Ch. 88 » ; in this case all previous 
decisions were discussed. See also Rameswar v. Calcutta Wheat Sc Seed Assn, 
f 1 938] C. 89. 42 C.W.N. 161. 

(66) Browne v. La Trinidad [1887J 37 Ch. D. 1. 

(67) Elcy v. Positive Assurance Co. (supra) ; Browne v. La Trinidad (supra). 

(68) Beattie v. E. & F. Beattie, Ltd. [1938] Ch. 708 (C.A.). 

(69) Ibid, where Sir Wilfrid Green quotes the passage with approval. 

(70) Mac Dougall v . Gardiner [1875] 1 Ch. D. 13; Burland v. Earle f 1902] A.C. 83. 

(71) Welton v. Saffeiy [1897] A.C. 299. 

(72) Ramkissendas v. Satya Charan [1946] 50 C.W.N. 310. 

(78) Kunj Kishore v. Baldco Mills [1914] s6 All. 416. 

(74) Ahmedabad Jubilee S. Sc M. Co. v. Chhotalal [1907] 10 Bom. L.R. m»- 
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268* Purpose of memo, fit article* the purpose of the memorandum and 
articles is to define the position of the shareholder as shareholder, and not to hind 
him in his capacity as an individual (75). No article can constitute a contract between 
the company and a third person (76), A memorandum of association must be cons* 
trued in its literal meaning (77). 


269 , Implied contract ' — Though a memorandum and articles may not consti- 
tute a contract as between a promoter and the company, an implied contract may be 
provided by the acts of parties on the terms set out in the articles (78). Thus, where 
in pursuance of certain articles acted upon by the company a shareholder was 
appointed managing director and acted as such for n years and was remunerated in 
accordance with the terms set out in the articles, the articles constituted an implied 
contract between the company and the shareholder, so as to entitle him to a declara- 
tion that he was the managing director of the company (78). 


270 . SUB-S.(2). “Debt due” -Under this sub-section the liability of the 
shareholders in respect of the balance due on their shares is undoubtedly a debt due 
from them to the company, the debt accruing due from the time when their liability 
commenced, that is, from the time when they first took up their shares. This 
liability is not however enforceable against the shareholders until a valid notice has 
been given to them in accordance with the articles (79). Though tinder this sub 
section any money payable by a member becomes a debt when it is due under the 
articles or the memorandum, still the money does not become due merely because 
signatories of the memorandum or articles have undertaken to pay for the shares 
subscribed by them. There is a distinction between money which is due and monev 
which is presently due and it is only money which is piesently due which can be 
described as a debt. When there was no term by which the signatories were to pay 
the amount on a particular date, nor was any date fixed by the board of directors, 
but the shares were forfeited, it was held that the amount was not presently due and 
hence the shares were not liable to forfeiture (80), 

In Alexander v. Automatic Telephone Co. (81) some directors sought to compel 
others to pay on their shares in the same proportion as had been paid by shareholders 
who were members of the public : it was held that the directors w r ere not legally 
bound to make the payments, but that the Court of Chancery would compel them 
10 pay upon the ground that they had been acting in contravention of the trust which 
had been reposed on them as directors of the company. 


37* Provision as to companies limited by guarantee. — 
(1) In the case of a company limited by guarantee and not 
having a share capital, and registered on or after the first day 
of April, 1914, every provision in the memorandum or articles 
or in any resolution of the company purporting to give any 


(75^ Bisgood v. Henderson's T. Estates [1908] 1 Ch. 743. 

(76) Pritchard’s case [1873] 8 Ch. App. 958; Famatina" Development Gorpn. [1914] 2 

Ch. 271. . * 

(77) Gotman v . Brougham [1918] A.C. 514. 

(78) Gulab Singh v. Punjab Zemindara Bank [1945] L. 47 (49), 43 P.L.R. 619 relying 
on Isaac’s case [1892] 2 Ch. 158 ; Beckwith’s case [1898] i‘Ch. 324 and R. Solon Sc 
Co. {1894] 3 Ch. 356. 

(79) Pabna Dhanabhander Co. v. Foezuddin [1932] C. 71b, 59 Cal. n8fi. 36 C,W.N„ 

(80) Vishwanath v. Holyland Cine tone. Ltd. [1939] A. 739, (1939! A.L.J. 950. 

(81) [1900] a Ch, 56. ‘ ' 
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person « right to participate in the divisible profits of the 
company otherwise than as a member shall be void. 

(2) For the purpose of the provisions of this Act relating 
to the memorandum of a company limited by guarantee and 
of this section, every provision in the memorandum or articles, 
or in any resolution, of any company limited by guarantee and 
registered on or after the first day of April, 1914, purporting 
to divide the undertaking of the company into shares or 
interests, shall be treated as a provision for a share capital, 
notwithstanding that the nominal amount or number of the 
shares or interests is not specified thereby. 

This section corresponds to s. 27 of the previous Act and s. 21 of the English Act 
of 1948. , For the words “commencement of this Act" which refer to the commence- 
ment of the Act of 1913, the date on which that Act came into force, viz., the 1st 
day of April, 1914, has been substituted — Notes on Clauses. 

38. Effect of alteration in memorandum or articles. — 
Notwithstanding anything in the memorandum or articles of 
a company, no member of the company shall be bound by ah 
alteration made in the memorandum or articles after the date 
on which he became a member, if and so far as the alteration 
requires him to take or subscribe for more shares than the 
number held by him at the date on which the alteration is 
made, or in any way increases his liability as at that date, to 
contribute to the share capital of, or otherwise to pay money 
to, the company : 

Provided that this section shall not apply in any case 
where the member agrees in writing either before or after 
a particular alteration is made, to be bound by the alteration. 

This section corresponds to s. «oA of the previous Act and s. 22 of the English 
Act of 1948. In the proviso the words “a particular alteration” have been substi- 
tuted for the words “the alteration” so as to bring out the meaning dearly — Notes 
on Clauses. This was originally cl. 33 of the Bill. The words “whether directly or 
indirectly” therein after “at that date” have been deleted by the Joint Committee as 
being unnecessary ( vide J. C. R., para 22). 

This section provides that without the consent of a member he cannot be asked 
to subscribe for more shares, and his liability in respect of existing shares cannot be 
increased by amending the memorandum or articles. 

27 U Scope : — This section, in so far as it provides that a member; is not 
bound by an alteration made in the articles after the date on which he became a 
member unless he has agreed in writing to be bound thereby, is limited to two things: 
(1) where the alteration requires him to take or subscribe for more shares than the 
number held by him at the date of the alteration, and (2) where it increases his 
liability to contribute to the share capital of, or otherwise to pay money to, the 
company (82). . ' \ 

(82) Hindusthan C. Insurance Society v. Nathuvinayak [1946] N.L.J. 128.* 
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1 •! .39. Copies of memorandum and articles etc. to be 
given to members. — (1) A company shall, on being so 
required by a member, send to him within seven days of 
the requirement and subject to the payment of a fee of 
one rupee, a copy each of the following documents as in 
force for the time being- 

fa) the memorandum ; 

( b ) the articles, if any ; 

(c) the agreement, if any, entered into or proposed 
to be entered into, by the company with any person 
appointed or to be appointed as its managing agent or 
as its secretaries and treasurers ; and 

(d) every other agreement and every resolution re- 
ferred to in section 192, if and in so far as they have 
not been embodied in the memorandum or articles. 

(2) If a company makes default in complying with the 
requirements of this section, the company, and every officer 
of the company who is in default, shall be punishable, for 
each offence, with fine which may extend to fifty rupees. 

This section corresponds to s. 25 of the previous Act and s. 24 of the English 
Act of 1948. Power has been conferred in general terms on any company to reduce 
any fee or charge etc. payable to it (s. 636). Hence the omission of the words "or 
such less sum as the company may prescribe" which occurred in the old Act. In 
sub s. (2) reference has been made to the officer of the company who is in default — 
compare s. 24 (2) of the English Act of 1948 — Notes on Clauses . This was originally 
cl. 34 of the Bill, stib-s. (1) of which has been substantially altered by the Joint 
Committee. 


40. Alteration of memorandum or articles etc. to 
be noted in every copy.— (1) Where an alteration is made 
in the memorandum or articles of a company, in the agree- 
ment referred to in clause (c) of sub-section (1) of section 
39 or in any other agreement, or any resolution, referred to in 
section 192, every copy of the memorandum, articles, agree- 
ment or resolution issued after the date of the alteration 
shall be in accordance with the alteration. 

(2) If, at any time, . the company issues any copies of 
the memorandum, articles, resolution or agreement, which 
are not in accordance with the alteration or alterations made 
therein before that time, the company, and every officer 
of the company who is in default, shall be punishable with 
fine which may extend to ten rupees for each copy so 
issued. 
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This section corresponds to s. 25 A of the previous Act. In sub** (1) nefo^ncc 
to been made to certain resolutions and agreements which haw also to be treated 
in the same Way as articles of the company — Notes on Clauses. 

272. Wilful default In s. 25 A of the previous Act the words used were, 
“who is knowingly and wilfully in default.” ”An act or omission to do an act is 
wilful where the person, of whom wc are speaking, knows what he is doing and 
intends to do what he is doing. But if that act or omission amounts to a breach of 
his duty and therefore to negligence, is the person guilty of wilful negligence ? In 
my opinion that question must be answered in the negative, unless he knows that 
he i$ committing and intends to commit a breach of his duty, or is recklessly careless 
in the sense of not caring whether his act or omission is or is not a breach of 
duty” (83). If the neglect or default aiises from the voluntary acts of the parties, 
either awake or asleep, with reference to their rights and interests, and did not at 
all arise from the pressure of external circumstances over which they could have no 
control, the neglect or default is wilful (84). 

Membership of company 

41. Definition of “member”. — (1) The subscribers of 
the memorandum of a company shall be deemed, to have 
agreed to become members of the company, and on its 
registration, shall be entered as members in its register of 
members. 

(2) Every other person who agrees to become a member 
of a company and whose name is entered in its register 
of members, shall be a member of the company. 

This section corresponds to s. 30 of the previous Act and s. «6 of the English 
Act of 1948. 

272A. “Member” and “shareholder” : — The terms ‘‘member” and ‘‘share- 
holder” have the same meaning in this Act and the latter term has not been used in 
a different sense in the Income-tax Act (85). 

273. Who are members The members of a company are those persons who 
collectively constitute the company. A member is not necessarily a shareholder, for 
an unlimited company or a company Limited bv guarantee may exist either with or 
without share capital (86). But in the case of a company limited by shares the 
terms “member” and “shareholder” are synonymous (87). The word “member” 
includes a deceased member so long as his name is on the register of members (88). 

274. Joint shareholder In the case of a public company every joint 

shareholder is a member. When three or four persons agree to accept shares in a 
company, they do not constitute a single member (89). 

275. Contract of subscriber : — “The contract of the subscriber of a memo- 
randum of association,” said Buckley J., ‘is of a very peculiar kind. Down to the 

(83) City Equitable Fire Insurance Co. [1925] 1 Ch. 407 per Romer J. This view was 
affirmed by the Court of Appeal consisting of Pollock M. K\. Warrington & 
Sargant, L. JJ. 

(84) Elliot v. Turner [1843] 13 Sim. 477 at p. 485. 

(85) Hindusthan Investment. Corpn. v. Comr. of Income-tax [1953] C. 432. 

(86) South London Fish Market Co. [1888] 39 Ch. D. 324 (C.A.). 

(87) Palmer, 13th cd., p. 97. 

(88) James v. Buena Ventura See. Syndicate [1896] \ Ch. 456. 

(89) Narandas v. Indian Manfg. Co. [1953] B, 433. 
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moment when the memorandum and articles are taken to Somerset House to be regis- 
tered there is no contract at all, because the company does not exist, and any con 
tract by the signatories must be with the corporation. At the moment of registration 
two things take place by force of the Companies Act, 1862 ; the company springs, into 
existence, and the subscribers to the memorandum of association become by virtue 
of s. 2$ of that Act (the present section), members of the company. There is no 
executory contract which* is subsequently executed. There is no contract at all until 
the moment when the corporation and the character of membership in the signatories 
to the memorandum come simultaneously into existence. I must therefore hold that 
the subscriber to the memorandum cannot have rescission on the ground that he was 
induced to become a subscriber by the misrepresentation of an agent of the com 
pany" (90). Again: “The contract effected by the signature of the memorandum 
and registration of the company is not merely a contract created between the sub- 
scriber and the company. It is a contract whose existence is the basis of the creation 
of the corporation as one of the contracting parties, and every other person who 
becomes a member becomes such on the footing that that contrail exists" (91). 

In the case of a subscriber of memorandum no allotment of shares is necessan , 
nor is the entry of his name on the register of members necessary. He becomes a 
member ipso faclo on the incorporation ol the company and liable as the bolder of 
the share or shares he has subscribed for (92). 

276 . Obligation of subscriber to memo. Each subscriber to the memo- 
randum of association irrevocably agrees to take from the company the number of 
shares placed opposite to his signature (93), and he becomes a member ipso fat to 
whether his name is entered in the register or not (94), unless all the shares of the 
company have been duly allotted to others (95). This obligation is not satisfied by 
the allotment at a subsequent period of nominally fully paid shares (qfi). A person 
who subscribes the memorandum of association for a certain number ol shares is 
bound to take that number of shares from the company and pay lor them, either in 
money or money’s worth ; obtaining shares from a vendor who got them as paid up 
by his direction will not satisfy the obligation, and he would be placed on the list of 
contributories (97). The present of fully paid shares by a third party does not 
satisfy the subscriber’s obligations in this respect. The issue of the certificate does 
not estop the company, so long as the certificate has not passed to a bona fide pur- 
chaser for value (98). When shares are available for allotment, the fact that none 
has been allotted to the subscriber makes no difference, and the liquidator is entitled 
to hold him to the contract (98). A subscriber to the memorandum cannot repudiate 
his subscription on the ground that he was induced to sign by misrepresentation (99). 

(90) Lord Lurgan’s case [1902] 1 Ch. 707. 

(91I Lord Lurgan’s case (supra). 

(92) Collector of Moradabad v. Equity Insurance Co. I1048I O. 107, Luck. 210. 
[1948] O.W.N. 172. 

(93) Alexander v . Automatic Telephone Co. [1900] 2 Ch. tfi ; Drummond’s case ft86o| 
4 Ch. App. 722; Pell’s case [1870] 5 Ch. App. 11. 

( 94 ) J* Chandler & Co. [1926] 48 All. 580, 24 A.L.J. 691, [1926] A. 550 following 

Machine Exchange Co. [1888] 12 Bom. 311 ; Whitehead & Bros. Ltd. [1900] i 
Ch. 804; Lord Lurgan’s case [1902] 1 Ch. 707 ; Vazirmai v. Makran Coast Steam 
Navgn. Co. [1938] $. 187 ; Official Liquidator v. Suleman, infra. 

(95) Madkley’s case [1875] 1 Ch. D. 247 ; Tuffnell'< case [1885] 29 Ch. D. 421 ; Evan’* 

case [1867] 2 Ch. App. 427 ; London P. C. Coal Co. [1877] 5 Ch. D. 525 : 

Naraindas Lahoredas [1934] S. 39, 149 l.C. 8 Gq ; Snell’s case [1889] r, Ch. App. 
22 ; Hall’s case [1870] 5 Ch. App. 707. 

^96) South Blackpool Hotel Co. [1867) 4 Eq. 238. 

( 07 ) Forbes & Judd's case [1870] 5 Ch. App. 270 ; see also Pen-Alt. S. L. Mining Co. 
[1873] 28 L.T. 158. 

(98) Elmore’s case [1889] 13 Bom. 57. 

(99) Lord Lurgan’s case [1902] 1 Ch. 707. 
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Unless otherwise agreed, the subscriber is however only bound to pay when Calls 
are made (1). The first portion of sub-s. (1) lays down a rule of substantive law 
and the second portion a rule of procedure (2). The words “shall be deemed to 
have agreed to become members of the company" mean that the subscribers of the 
memorandum are to be treated as having become members by the fact of the sub- 
scription (3). The first directors arc bound to see that the allotment is made in 
their names. They cannot avoid their liability to pay for the shares by pleading 
their own default or negligence in not making the allotment to themselves (4). A 
subscriber to the memorandum cannot plead that he subscribed it subject to certain 
reservations (5). 

277 * Liability of subscribers : — The statutory liability of a subscriber to the 
memorandum of association commences with the signature, and it is not held in 
suspense until the memorandum is registered. There is no locus penitentics up to 
the date of registration, ami the subscriber cannot, acting independently of the others, 
cancel his signature even on the ground of misrepresentation of the promoter (6). 
He is liable, whether his name has been entered in the register of members or not (7). 
When a subscriber subsequently applies for and receives allotment of a number of 
shares, they may be treated as satisfaction pro tanto of his obligation under the 
memorandum (8). In a Madras case it has been held that even in the case 
of a subscriber to the memorandum of association, liability to pay for the shares does 
not arise, unless and until there is a valid allotment of the shares (9). Blit the 
correctness of the view is doubtful. In a recent Punjab case (10) the last cited case 
has been dissented from confirming the view taken by the author of this book. 

Where the memorandum and the articles of association registered are not a 
true copy of the original signed by a person as subscriber, he is not a member ot 
the company ar a subscriber ; nor is he a member under cl. (2) of the section as the 
agreement referred to therein must be one entered into after the company has been 
registered (11). Where a person after his signature, and before the memorandum 
was registered, gave notice to the promoters of the withdrawal of his signature, he 
was not a member (11). When a person signs a duplicate of the memorandum after 
the registration of the original, he does not thereby become a subscriber (12). But 
such signature may be equivalent to a proposal to take shares, and if accepted, he 
will be regarded as a member and will be liable to calls when entered on the re- 
gister of members (13). He may however withdraw before his name is put on the 


(1) Alexander v. Automatic Telephone Co. (supra). 

(2) J. H. Chandler k Co (supra). 

(3) U. P. Oil Mills v. Jamna Prasad [ 1 983 J A* l 1 2 3 4 5 6 7 8 9 * 11 12 13 9.S.H] A.L.J. 233, followed in 
Official Liquidator v. Su lent an. [1955] M. B. i<>6. 

(4) Naraindas Inhere Das (supra) ; Bcllerby v. Rowland & Marwood's Steamship Co. 
I1902I 2 Ch. 14 at pp. 25, 27 and 32 ; Trevor v. Whiteworth [1887] 12 App. Cas. 
409 ; Va/.imial v . Makran Coast S. Navgn. Co. (supra). 

(5) Sonardih Coal Co, v. Parmanand [1928] 26 A.L.J. 347, 108 I.C. 451. 

(6) Machine Exchange Co. (supra) ; Lord Lurgan’s case (supra) ; Banwari Lai v. 
Kundan Cloth Mills [1937] L. 527. 

(7) Tyddyan &c. Co. [1869] 20 L.T. iojj ; Evan’s case [1867] 2 Ch. App. 427 ; London 
P.C. Coal Co. [1877] 5 Ch. D. 525.' 

(8) Oilman’s case [1886] 31 Ch. D. 420. 

(9) Synemodelux v . Vannamuthu [1938] M. 498, [1939] 1 M.L.J. 534. 

(jg) Universal Transport Co. v . Jagjit Singh [1955] Punj 228 relying on Hall's case 
[1869] 5 Ch. App. 707, Sidney’s case [1871] 13 Eq. 228, Forbes' case [1875] 
19 Eq. 353 and Florence Land & Public Works Co. [1885] 29 Ch. D. 421. 

(11) Guzrati k W. Co. v. Girdharlal [i88t] 5 Bom. 425. 

(12) Bombay Electrical Co. [1888] 13 Bom. 1. ' 

(13) Bombay N. Manufacturing Co. v. Ahmed [1889} 14 Bom. 196 ; see also Bombay 
Electrical Co„ supra, 
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register or an allotment is made to him (14). Acceptance in such a case may be by 
allotment of shares or by, putting his name on the register of members ; it cannot 
be inferred from the circumstances of the case (15). A person who agrees on the 
memorandum can repudiate his consent, if the memorandum itself, or at least a 
true copy of it, is not registered (iti). The present of fully paid up shares by the 
promoter does not satisfy the obligation of the subscriber, nor does the issue of share 
certificate (estop the company, so long as the certificate has not passed to a bona fide 
purchaser for value. The company in such cases can prove non-payment and claim 
the value of the shares (17). When there are shares available for allotment, the fact 
that none has been alloLcd to the subscriber makes no difference (15). 

As the contract is to lake the shares from the company, the obligation of a 
subscriber is not satisfied by taking them from some one else (18). Lapse of time 
will not relieve the subscriber (19). An alteration in the articles made after signature 
and before registration may discharge the subscriber from liability (so). 

A subscriber remains a member of the company until such lime as either he 
validly surrenders the shares or pa\s for the shares and validly transfers them to 
somebody else (si). 

278 . Liability of shareholders for fraudulent misrepresentation of tbeir 
agent, e. g., managing director or managing agent :■ Where the managing director 
of a company was appointed on behalf of all the shareholders to negotiate the sale of their 
shares, they were responsible for any fraudulent icpresentation lie made in the 
course of those negotiations. A principal could not disclaim responsibility for frau- 
dulent misrepresentations made by his agent, which though made before the agency 
commenced, the agent's knowledge continued to influence the other party after the 
former's appointment as agent and finally induced the other party to enter into the 
contract which the agent had been authorised to make, and did make, on behalf of 
the principal ; it was the agent’s duty, having made false representations, to correct 
them before the other party acted on them to his detriment. Where the agent 
continued to conceal the true facts, and so the representations were continuing 
representations, the other party, were entitled to recover (22). 

The general principle of vicarious liability for fraudulent misrepresentation is 
now well settled. “An innocent principal was civilly responsible for the fraud of 
his authorised agent, acting within his authority, to the same extent as if it was 
his own fraud” (23). “Every person who authorises another to act for him in the 
making of anv contract, undertakes for the absence of fraud in that person in the 
execution of the aulhoritv given, as much as he undertakes for its absence in him- 


(14) Imeperial Hour Mills Co. v. Lamb Ji888| 12 Bom. 647 : see Imperial Ice Maim 
facturing Co. [1889] 13 Bom. 415. It was held in this case that where the de- 
fendant signed the duplicate of the memorandum of association he was not to 
be regarded as a shareholder and that ss. 23 (h) and 27 (e'l of the Specific 
Relief Act do not apply to contracts to take shares. 

(15) Nusservanji’s case [1888] 13 Bom. 1. 

(16) Anandji v. Nariacl Spinning 8c Weaving Co. [ 1 876] i Bom. 320. 

(17) See Nicol’s case [1885] 29 Ch. D. 421. 

(18) Migotti’s case [1867] 4 Eq. 238*; Fothergill’s rase [1873I 8 Ch. App. 270; Dent's 
case [1873] 8 Ch. App, 768. 

(19) Levick’s case [1871] 23 L.T. 838; Sydney's case [1872] 13 Eq. 228; Tooth’s case 
fi868] 19 L.T. 599. 

(30) Felgate’s case [1865] 2 De G. J. 8c S. 456; Pell’s case [1867! 2 Ch. App. 674. 

(21) U. P. Oil Mills Co. [1931] A. 701, 133 I.C. 424. 

(22) Briess */.. Woolley (1954I » A.E.R. 909 (H.L.). , 

(23) Per Lord Macnaghfen in Lloyd v. Grace, Smith & Co. [1912) A.C. 735. . •! ; 
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self when he makes the contract (24). “It is elementary law that no person can 
take advantage of the fraud of his agent" (25). 

279. When shares ate deemed to be issued Shares subscribed by the 

signatories to the memorandum of association arc deemed to be issued when the 

company is registered (2G). It is not necessary, to create a liability, that his name 

should be returned to the Registrar of Joint Stock Companies (27). As regards other 
shares, when a person is entered on the register of members as a shareholder, the 
shares are regarded to have been issued to him, although he has not obtained the 
share certificate (28). In the case of subscribers to the memorandum of association, 
neither allotment or entry on the register is necessary (29) ; the only way he can 
possibly escape liability is by showing that all the shares have been duly allotted to 
other persons (30). A subscriber cannot repudiate the shares on the ground of mis- 
representation, for at the time of his signature to the memorandum the company 
was not in existence (31). 

279A. Sub-s. (2) : -Sub-s. (2) contemplates two things: (1) an agreement, 

and (2) entry in the register of members. An agreement alone docs not create the 

status of membership. It is a condition precedent to acquiring such status that 
the applicant's name should be entered in the register of members (32). How the 
name is to be entered in the register of members is laid down in s. 150. No doubt 
it is unnecessary in the resolution allotting shares and also in the letter ol‘ allotment 
to insert the distinctive numbers of the shares allotted. But when it conics to the 
making of an entrv in the register of members in order that liability may attach 
under sub-s. (2), the distinctive numbers of shares should be mentioned (32). 

It is not necessary in produce the order of allotment to prove the validity of 
an entry in the tegister, though it is desirable to do so (33). 

280. Application for shares and allotment : — An application for shares is 

an offer and like any other offer must not only be accepted, but the acceptance 
must be communicated to the person making the offer ; hence a mere entry of a 
shareholder’s name in the company’s register is insufficient to establish that an 
allotment of shares has in fact been made (34). Where the answer to a letter of 
application for shares contained fresh terms, the two letters did not constitute a 
contract to take shares. An application for share certificate, which the person who 
made it never received, did not amount to the acceptance of the fresh terms (35). 
Where an unreasonable delay is made in making allotment and the letter of allot- 
ment is posted juM bclore the company went into liquidation, it was held that the 

(24) Per BramweJI. L.J. in Weir v. Bell [(878! 3 Fvl). 238 quoted hy Lord Mac- 

naghien in Lloyd V. Grace, Smith & Co., supra. 

(2 5) Per Lord Moulton in Mair v . Rio Grande Rubber Estates {1913] A.C. 853 <872). 
(a(>) Dalton Time Lock Co v. Dalton [1892J 6i> L.T. 704 (G.A.) ; Simpson v. Heatons 

Steel 8c Iron Co. [1870] 23 L.T. 511. 

(27) Simpson 8c Heaton’s Stcei 8c Iron Co. , supra. 

(28) See NicoLs case (1885] 29 Ch. D. 421. 

(29) Nicol's case [1883] 29 Ch. D. 421 ; Alexander Automatic Telephone Co. [1900] 
2 Ch. 56. 

(*o) Macklcy's case [187*11 1 Ch. I). 247 ; Evan’s case [1867] 2 Ch. App. 427. Sec 

also Tuffnell’s case f 1 885*] 21 Ch. D. 421. 

(31) Lord Lurgan’s case [1902] t Ch. 707. 

(32) Karachi Oil Products v. Narcndra Singhji [5948] 3 D.L.R. 9 (Bom.). [1950] B. 
149, 51 Bom. L.R. 1012. 

(33) Lakshmi N a rasa v. Official Receiver [1951] M.L.J. 488. 

(34) Bel la ry Electric Suppiv Co. v. Kannirain [1933] ‘M, 320. 84 M.L.J. 130. 1 .4 1 LC. 
120; sec also Univeisal Banking Corpn. [1807] 3 Ch. App. yi Bolling Stock 
Co. of Ireland [1866] 1 Ch. App. 567. 

(35) Beck’s case [1873] 9 Ch. App. 392. 
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applicant for the shares was not a member (56). When' an agent of a company 
asks a person to take shares and the latter signs an application, the proposal 
comes from the company and is accepted by the other party ; thus, there is a complete 
contract under ss. a (a) and (b), 3 and 10 of the Indian Contract Act. Where an 
application for shares is subject to a condition precedent, that condition must be 
fulfilled (37). But where the application is subject to a condition subsequent; such 
as that the applicant need not pay for the shares unless dividend is paid, the liability 
arises, although the condition is never fulfilled. A person who takes shares on the 
condition that “in the event of the company not making a profit, shares were not to 
be paid for at all’’ is a “bogus" shareholder and this is opposed to the whole object 
of the Companies Act (38). As to an application for shares bv an agent, see the cases 
noted below (39). 

In all cases where a condition is in dispute, the Court should look at the in- 
tention of the party applying for the shares and decide, whether it was his intention 
to become a member in prasenti or only in fnturo after the condition had been 
fulfilled (40). 

281 * How membership is constituted A person may become a member or 
a company in the following ways: (1) by subscribing the memorandum of association, 
(2) by agreeing with the company to take a share or shares and being placed on 
the register of members : (3) by taking a transfer of 11 share or shares and being 
placed on the register of members ; (4) by registration on succession to a deceased 
or bankrupt member ; (5) by allowing his name to be on the register of members 
or otherwise holding himseli out or allowing himself to he held out as a member (41). 

In order to constitute membership, entry in the register of members under 
section 150 is necessary (42), except in the case of signatories to the memo- 
randum. or where there is a subsisting contract to take shares capable of 
being specifically enforced (43). A person who is not entered on the register will 
be liable if he has agreed to become a member, for the register can be rectified by 
placing his name on it. On the other hand, a person whose name is wrongfully 
removed from the register remains a member (44). if a person who has not agreed 
to take shares is put on the register, he does not become a member (45). The entry 
of a person’s name on the register casts the onus on that person to prove that he 
was not duly a member of the company (46). Upon winding up of the company 
he will be put on the list of contributories if he knew that he was entered in the 
register of mcmlicrs and took no steps to have his name removed (46). 

082 / Liability of member : — The purchaser of shares is governed by the 
same Taw as the purchaser ol goods. Kvery person who has agreed to be a member 
is liable to pay the price of the share in accordance with the articles of association, 
unless such person is induced to cnlci into the contract by fraudulent misrepresen 


(36) Radhc Sham Beopar Co. v. Prabh Dyal [1936] L. 16, 161 l.C. 294 ; Ramsgate 
Hotel Co. v. Montcfiorc ft 866] 13 L.T. 715. 

(37) Mahendra v. Lathman [1913] 35 All. 538 : Indian Merchants Bank t>. Jogindra 

' l r 01 r - . . . . n t ir» ' . _ V . * * a 


192 ; Ibid v. Anup Chand [1928] L. 236, 107 f.C. 492. 
36 Bom. 55 7, i| Bom. L.R. 648. 

J & S, 200 ; National Coffee Palace Co. [1883] 24 

Corpora led Bank (1955) N.IJ.C. 3634 (Ass.) 

Equity Insurance Co. [1948] O. 197, 23 Luck. 210, 
see also Karachi Oil Products v. Narendra Singh [1948] 3. 


Singh [1928] L. 234, 108 l.C. 

(38) Motilal v. Thakorelal [191 2] 

(39) Bird’s case 1 1 8O4 1 4 Do G. 

Gh, D. 36 7. 

(40) Malialuxini Bank %/. Assam 

(41) Collector of Moradabad 7 
[1948] O.W.N. i 72 
D.L.R. 9 (Bom.). 

(42) Mac Donald, Sons & Co. fi 89 T] 1 Ch. 89 (C.A.). 

(43) Winsfone’s case [1879] 12 Ch. D. 239; Arnot’s case | 

(44) Barton v. London & N. W. Ry. Co. [1890] 24 Q.B.D. 

(45) Ormerode's case [1894] 2 Ch. 474. 

(46) Amar Singh v. Khalsa Bank [1933] L. 108, 


1887] 36 Ch. 

77 - 


D. 702, 707. 
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Cation in which case he is entitled to rescind the contract provided he does so within 
a reasonable time. The misrepresentation must be of a material fact, the share- 
holder must have been induced by it and he must plead and prove it (47). 

283* Oral application and withdrawal :~An oral application tor shares is 
as effectual as a written application (48). Withdrawal may also be made by word of 
mouth (49). If a person applies for shares verbally and pays what is necessary and 
has the shares allotcd to him, lie becomes a shareholder (50)* Withdrawal by post 
is not effective unless it reaches the company before the notice of allotment is 
actually posted (51). An applicant foi shares can withdraw at any time before his 
offer has been accepted (51’)- An offer is deemed to be accepted as soon as the allot* 
ment letter is posted (53). If the allotment letter contains any term which was not 
in the application, there is no contract (54). If after the application an allotment 
is not made within a reasonable time, the applicant is not bound to accept the 

shares (55). The application may be made to the company’s agent (56). 

284. Authority “coupled with interest" ■ An agent is held out as having 

authority and he can apply for shares in the principal’s name (57) ; and if the 
shares are allotted in the principal’s name, he becomes a shareholder (58). Where 
a company makes allotment of shares on the written authority of a person, he may 
be estopped from saying that the authority was limited by private instructions (59). 
But an application by a person not having authority docs not make the supposed 
principal a member (60). An authority coupled with an interest, e.g,, given for 

valuable consideration, is irrevocable and an underwriting letter containing authority 
for some person to apply in the name of ihe underwriter, when duly accepted, can- 
not be revoked (61). 

285. Contracting without authority A person who purports to contract as 

agent for another, not having authority, does not himself become a member, but is 
liable to the company in damages for breach of warranty of his authority (62). There 
is no contract where an agent applies by mistake in the name of the principal in the 

(47) Shiromani Sugar Mills v. Dcbi Prasad [1950] A. 508. 

(48) Cockney’s case [1859] 3 De G. Sc J. 170; BloxanVs case [1864] 4 Dc G. J. & S, 
447 ; Lfevita'i: case [1867] 3 Ch. App. $f» ; Olympic Re insurance Co. [1920] 1 Ch. 
38a, on appeal 2 Ch. 341. 

(49) iruman’s case [1894] 3 Ch. 27a. 

(50) New Theatre Co. [1814] 33 Bcav. 529. 

(51) Byrne & Co. v. Van Tienhoven [1880] 5 C.P.D. 344; Henthorn v. Fraser [1892] 

2 Ch. 27. If the letter is posted to some one else, not an agent, it is not 

effective ; see Hebb’s case [1867] 4 Eq. 9. 

(52) Ritso's case [1877] 4 Ch. D. 774 ; Wilson’s case [1889] 20 L.T. 962 ; Dickinson v. 

Dodds [1876] 2 Ch. D, 463 ; PellattVs case [1867] ? Ch. App. 527, 535 where Lord 

Justice Cairns said : 41 Where an individual applies for shares in a company, 

there being no obligation to let him have any, there must be a response by the 
company ; otherwise there is no contract.” But where the applicant has a right 
to allotment, the application makes the contract : see Tucker’s case [1874] 

41 L.J. Ch. 157; Adam’s rase [1872] 13 Eq. 474. 

(53) Household Fire &c. Insurance Co. v. Grant [1879] 4 Ex. D. 21ft. 41 L.T, 298. 

(54) Duke v. Andrews [1848] 2 Ex. 290. 

(55) Carmichael’s case [1896] 2 Ch. 643; Ex p. Bailey f 1 868] 3 Ch. App. 592. 

(56) Forget v. Cement Products Co. [1916] W.N. 259. 

(57) Levita’s case [1870] 5 Ch. App. 489 *, Duff’s Executor's case [188(1] 32 Ch. D. 301 ; 
Henry Bentley & Co. [1893] ^9 L.T. 204. 

(r,8) F-x p. Harrison [1893] (>9 L.T. 204, fiHflb] 2 Ch. 643 ; Hindlcy’s case [1896] 2 
Ch. 121. 

(59) Henry Bentley & Co. (supra). 

(60) Coventry's case [1891] 1 Ch. 202. 

(fit) Ex p. Harrison (stipra) ; Hindley’s case (supra) ; Olympic Re insurance Co. [1920] 
2 Ch. 341. 

(62) National Coffee Palace Co. [1883] 24 Ch. D. #>7. 
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wrong company, or where by the fraud of the company (45) or of its agent the appli- 
cant is led to believe that he is contracting with a different company ((>3). 

286* Infant’s agreement : —In England an infant’s agreement to lake shares 
is voidable at his election on his attaining majority (64). But if the shares afe regis- 
tered in his name, and alter attaining majority he acts as shareholder (65), or docs 
not within a reasonable time repudiate the shares, he cannot afterwards do so (66). 
Under the Indian Contract Act an infant’s contract is however altogether void (67). 
But a transfer in favour of a minor is not void (68) although a contract to take share 
on behalf of a minor cannot he specifically enforced either for or against him (69). 
So it. appears that a minor may become a shareholder if shares are transferred to him 

(65) ; but the company may refuse to accept him as a shareholder (70). Even where 
after the transfer, the minor’s name was placed on the register in ignorance of his 
minority, the official liquidatoi could refuse to accept him as a shareholder, although 
after coming of age the minor was willing to confirm the transfer (71). Where a 
director procured an allotment to his infant children who were at the time of wind- 
ing up of the company still minors, he was held liable to make good the loss caused 
to the company by its inability to enforce calls (72) ; for a transferee is liable for the 
unpaid balance on his shares (73). It has been held that a minor could be a member 
under Act VI of 1882 (74). If he intentionally permits the company to believe him 
to be a shareholder and in that belief to pay him dividends since he attained majo- 
rity, he is estopped by his conduct from denying that he is a shareholder (74). If 
the minor repudiated his shares on attaining majority, he could not recover any sum 
he had paid to the company in respect of the shares (75) ; but he could not, even 
while an infant, retain the shares without accepting the burdens, c.g., the liability 
tor calls (76). 

287. Application in a fictitious name If a person apply for shares in a 
fictitious name and shares are allotted in that name, he will be liable as a member (77). 
The same result follows where the application is made in the name of a person in- 
capable of accepting the shares (78). In these cases however there must be an 
intention of contracting (79V A person who agrees to place shares docs not become 
a member (80). 


(63) International Society of Auctioneers, Baillic’s case [1898] 1 Ch. no. 

(64) Hamilton v. Vaughan Sherrin 8cc. Co. [1894] 3 Ch. 589 ; Laxon & Co. [1892] 

3 555. 

(65) Lumsdcn's case [1868] 4 Ch. App. 31 ; it was held in this case that a transfer 
to an infant is not void but voidable. 

(66) Ebctt’s case [1870] 5 Ch. App. 302. 

(67) Mohori Bibi v. Dharmadas Chose [1903] 30 Cal. 539, 30 I. A. 114. 

(68) Raghava v. Srinivasa [1917] 40 Mad. 308 (F.B.) ; Madhab v. Baikuntha [1919] 4 

Pat, L.J. 682 ; Ulfat v. Gouri Sanker [1911] 33 All. 657 ; Narain Das v. Musst. 

Dltania [1916] 38 All. 154 : Munni Kunwar v. Madan Gopal I1916] 38 All. 62 ; 
Hari Mohan v. Mohini (1916] 22 C.W.N. 130. 

(69) Mir Sarwarjan 7;. Faklmiddin [1912] 39 Cal. 232 (P. C.b 59 I. A. i. 

(70) Symon’s case f 1 870] 5 Ch. App. 298. 

(71) Symon’s case (supra). 

(72) Crenver &c. Co., exp. Wilson [1873] 8 Ch. App. 45. 

(73) Weickcrsheim’s case [1873] 8 Ch. App. 831. 

(74) Fazlbhoy v. Credit Bank [1914] 39 Bom. 331 ; sec abo Yoland Consols Ltd. [1888] 
58 L.T. 922. 

(75) Steinberg v. Sea la (Leeds) Ltd. [1923] 2 Ch. 452. overriding Hamilton v. Vaughan 
Sherrin &c. Co. (supraL 

(76) North-West Railway Co, v. M’ Michael 11850] 5 Ex. 114. 

(77) Klondyke Gold Co. [1899] W.N. 1. 

(78) Pugh & Shaman ’* case [1872] 13 Ex. 5 66. 

(79) Gundy v. Lindsay [1878] 3 App. Cas 459 ; Coventry’s case [1891] 2 Ch. 202 (C.A.). 

(80) Gorrissen's case [1873] 8 Ch. App. 507. 
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2$8« A company becoming member of another company : — A company 
may become a member of another company, if the former is authorized by its memo, 
randum of association to take shares, or if it takes the shares in payment of a debt 
by way of compromise (81). But, a company cannot acquire its own shares, even if 
expressly authorized so to do by its memorandum (82). A partnership firm is not a 
“person*' (83), and the partners have no right to be registered as members in the 
firm name (84). 

289. Mortgagee of shares : - A person, who lends money to a company on :i 
mortgage of its shares, may become liable as a member in respect of those shares, if 
he takes the shares on condition that upon repayment the shares will be transferred 
to a nominee of the company (85). 

290. Contract to take shares In the case of an ordinary member of the 
public, the contract to take shares is complete when an application has been sub- 
milted and allotment on the ft Kiting of that application has been made and the 
notice of the allotment lias been coinmunkaled to the applicant (88). In the case of 
a director the company is tinder obligation to allot shares. In such cases it often 
happens that the company is regarded as making an offei to the dueclor to take 
shares; the director’s subsequent application for shares is an acceptance ol that offer, 
and when the application is made, the contract is complete (87).. Where a director 
has been given shares, or shares hu\c been transferred to him as qualification for his 
directorship, it makes the transferee a member of the company. And if such person 
hold out that he is a shareholder, lie is estopped from denying his membership, 
where the company goes into liquidation, on the ground that the transfer was a 
mere colourable transaction (88;. Wheie a person who consents to become a share- 
holder on condition that his suggestions will be included in the memorandum and 
articles of association, and despite the promoters' failure to carry out the suggestions 
he signs the usual application for shares and becomes a shareholder, it is nor open 
to him subsequently to object to his being a shareholder on the ground of the condi- 
tions aforesaid not having been fulfilled. The proper time to raise the objection 
was at the time of incorporation of the company (89). A valid executory contract 
for the allotment of shares is constituted by offer and communicated acceptance 
before allotment is made. 11 howe\er, the only facts are that there is application 
l^r shares and nothing further is done by the company but allotment, there is no 
conclusive contract until the allotment is communicated to the applicant (90). The 
general rule is that thete can be an acceptance of an offer by the communication of 
the assent of the person to whom the offer is made or by his doing some act or by 
his accepting performance itself of the acr constituting the offer. But mere silence 
cannot amount to an assent nor docs it amount to any representation on which a 
plea of estoppel may be founded. It is only wh w n there is a duty to disclose some 
fact or to do some act that deliberate silence may amount to a representation (91). 

If there was in fact no contract to take shares, the supposed member can at any 
time (i.e., before the rights of creditors have intervened on winding up) have his 

(81) Lands Allotment Co. f 1B94] 1 Ch. 616. 

(82) Trevor 1/. Whitworth f 1 887] 12 App. Cas. 409 ; s. 77. 

(83) Sadler v. Whiteman frqioj 1 K.B, 888 at p. 889. 

(84) Vagliano A. Collieries [1910] W.N. 187, 103 L.T. an ; but see Weikcrshoim’s 

case (supra). 

(85) Addison's case [1870] 5 Ch. App. 294. 

(88) Shi roman i Sugar Mills v. Held Prasad 1 1950] A. 508. 

(87) Sadiq Hasan v. Mumtaz Bank 11929] L. 858. 123 I.C. 92. 

(88) Mulk Raj v. Peoples Bank of Northern India [1938] L. 480. 

(8q) In re East Bengal Sugar Mills [1941 1 C. 143. 1*94*1 2 1 7- r » * 

(90) Bai Mangu v. Bharat Khaud Cotton Mills Co. j*93°] P-8. *34* S 2 Bom. L.R. 812, 
32 C.W.N. 585, 51 C.L.J. 439; Gunn's case [1887] 3 Ch App. 40. 

(91) Bank of India v' Rustom Fakirji l* 0*>5] B- 4*0. 57 bom. L.R. 850. 
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nunic removed from the register, for he was never really a member (9*), A share- 
holder cannot have his <011 tract to take shares set aside after the commencement of 
winding up proceedings, unless lie has repudiated and taken proceedings to repudiate 
them before such commencement (93). Where a shareholder contracts to contribute 
a certain amount to be applied in payment of the debts and liabilities of the com- 
pany, it is inconsistent with his position as a shareholder, when he remains as such, 
to claim back any of that money on the plea that the managing director falsely told 
him that the shares were sold (94). The repudiation or avoidance of a contract to 
lake shares on the ground of undue influence, fraud or misrepresentation, must be 
made by the shareholder within a reasonable time and before the commencement of 
the winding up proceedings (95). Mere placing the name on the share register is 
not sufficient to fasten liability on a person who had no knowledge (96). A few 
months before the decision in Oakrs v. Tttrqmnd {97 ) it was decided by the House 
of Lords that where a person was induced to take shares by fraudulent misrepresenta 
tion, he was never a member and was entitled to repudiate and treat as null and 
void all which he was induced to do (98). But this case was distinguished in Oakes v, 
Turquand (97) on the ground (hat the former was a case between a shareholder and 
the company, and it had no application 10 a case where the question was between a 
shareholder and the creditor (99). 

The rule that to make a binding contract to take shares there must be applica- 
tion, allotment and communication of allotment to the allottee, applies as strongly 
to a person who applies as a trustee as to one who applies on his own behalf (1). 

When a person contracts to take shares, equity will enforce the contract, and 
compel him to do acts which are necessary under the Act to make him shareholder 
at law (a). 

Although the contract under which a person took shares could not have been 
enforced against him, but where he had, with knowledge that his name was on the 
register, dealt with them as if he had been a member and assented to keep them, he 
was liable to pay the whole amount of the shares in cash notwithstanding his 
misapprehension as to the legal effect of the contract he had originally entered 
into (3). A contract to take shares cannot be vitiated because a collateral agreement 
happens to be unenforceable in law (4). Motive can never be enquired into in con- 
sidering the validity or otherwise of a contract (5). But where it is impossible to 
sever the contract from an illegal contract for the payment of the purchase price, 
the two documents in fact constituting one contract, the company is not entitled to 
recover the price of the shares (6). 

One partner can accept shares so as to bind the firm (7). 

When shares are subscribed by a person on a certain condition, if that condition 
is not fulfilled, he cannot be regarded as a member bur may be a creditor (8). 


(9a) Oakes v. Turquand [1867] L.R. 2 H.L. 325; Alabaster’s rase [1869] 7 Eq. *73. 

(93) Hakim Rai i'. Kharak Singh [1917] 46 I.C. 21, 42 P.L.R. 1918. 

(94) Narottam v. Indian Specie Bank I1917J 42 Born. 284. 

(95) In re Jagannath Prasad [1938] A. 193. 

(96) Alabaster’s case (supra). 

(97) Oakes v. Turquand [1867] L.R. 2 H.L. 325; Alabaster’s case [1869] 7 Eq. 273. 

(98) Venezuela Ry. Co. v. Kisch [1867] L.R. ? H.L. qq. 

Zoo) Oakes v. Turquand (supra) at p. 367. 

(1) Robinson’s Case [1869] 20 L.T. 96. 

(2) New Brunswick &c. Land Co. v, Muggeridge f 18O0] 1 Dr. Sm. 363. 

(3) Railway T. T. Publishing Co. [1889] 42 Ch. D. 98. 

(4) Dehra Dun Mussorie Electric Tramways Co. [1930] A. 357. 52 All. 406, [1930] 
A.L.J. 139* 

(5) Ibid ; Thomas v. Thomas [1877] 2 Q.B. 358. 

(fj) Kenyon v. Darwen Cotton Manfg. Co. [1936) 2 K.B. 193. 

(7) Weikewheim’s case [1873] 8 Ch. App. 831. 

(8) Mahendra v. Lachman (1913] 15 A ”- 5S 8 - 
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Two separate applications lor membership made by two intending members do 
not give rise to a contract between them but result, on acceptance by the company, 
in two distinct contracts between the company and each of the applicants (9). 

291. Specific performance of contract for shares : — The Court has jurisdic- 
tion to decree specific performance of a contract by a person to take or by a company 
to allot, shares, but the matter is one of judicial discretion. Where the suit is 
brought after a great delay, the Court in its discretion would not decree specific 
performance, though the suit is within the period of limitation (10). 


292 . Inchoate title .—Where a person has neither a complete legal ^tide to 
the shares, nor as between himself and the company an unconditional right to be 
registered as a shareholder, his title being inchoate only, it is not sufficient to defeat 
the pre-existing equitable title of another person (11). 

293 . Illegal contract : — “No Court"! observed Lord Justice IJndley, "ought 
to enforce an illegal contract or allow itself to be made the instrument of enforcing 
obligations alleged to arise out or a contract or transaction which is illegal, if the 
illegality is duly brought to the notice of the Court, and if the person invoking the 
aid of the Court is himself implicated in the illegality. It maud's not whether the 
defendant has pleaded the illegality or whether he has not. If the evidence adduced 
by the plaintiff proves the illegality, the Court ought not to assist him" (12). 

294 . Making market for shares : An agreement between two or more per- 
sons to purchase shares in a company, in order to induce persons who might there- 
after purchase shares in such company to believe, contrary to the facts, that there 
was a bona fide market for its shares, and that the shares were at a real premium, is 
an illegal transaction, and may be made the subject of an indictment for conspiracy, 
and no action can be maintained in respect . of such agreement or purchase of 
shares (is). 

295 . Cesser of membership : —Cesser of membership takes place by the sale 
of the share and entry on the register of members the name of the purchaser, and 
valid surrender or forfeiture of the share. The membership of a mutual benefit fund 
is not terminated by the mere appropriation of the share capitals of a member 
towards the amount dne by him to the fund in the absence of forfeiture (tg 1 ). Where 
persons holding fully paid up shares in a bank surrendered their shares, after the 
bank had gone into voluntary liquidation, to another company and in lieu thereof 
received preference shares in the said company which meanwhile, by an arrangement 
evidenced by an instrument that had not been registered, had taken over the assets 
of the bank in liquidation, it was held that those persons had ceased to be members 
of the bank and that any meeting convened or proceedings taken by them as share- 
holders or contributories of the bank were imalid and inoperative (14). 

$ 96 $ Rights of a member The rights of a member are— (t) statutory, ( 2 ) 
giveiPfiy the memorandum and articles of association and (3) given by the general 
law, especially that relating to contracts and members of corporations: The statu- 
tory right cannot be taken away or modified by anv provision in the memorandum 
or the articles (15). [ 


(9) Khusiram v. Hanutmal fi 949] 53 C.W.N. 505, 

(10) Karachi Oil Products I.td. v. Narcndrasinghji [1950] B. 149, r>» Bom. L.R. 1012. 
hi) Roots v. Williamson f 1888) 3ft Ch. D. 485. . 

(12) Scot v. Brown, Flooring, Me Nab St Co. [1892] 2 O.B. 724 : Reg. v. Axpinall [187b] 
36 L.T, 297, 

(13) Venkatesam v. Rama Rao [1936] M 97. 

h 4) Hunter v. Damodar Das [1924] 22 A.L.J. 719. 

(15) Peveril Gold Co. [1898] 1 Ch. 122 (C.A.). 
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A member has (tie right of claiming injunction to restrain the company from 
acting on an ultra vires resolution, even if he has himself been a party io the passing 
of tiie resolution and has assented to previous illegal acts done under it (16). 

A minority of the members has a right to sue a shareholder for misappropriation 
of the company's goods, even though the majority approved of his acts (17), No 

shareholder has any right to any item of the company’s property (18). 

As to the position of a person who has been induced to take share by the mis- 
representation of the company or its agents, see notes to ss. 5b and 62. 

For the right of a beaver of share warrant to be regarded as a member, see s. 115. 

For cases relating to allotment of shares, see notes to s. 69, 

297. Expulsion of mpmber : Where a company by resolution expels a 

member from the membership of the company, and the articles of association do not 
empower such expulsion so as to deprive the expelled member of his share, the reso- 
lution of expulsion has no effect, inasmuch as while the expelled member remained 
a shareholder, he must also remain a member (19). 


42. Membership of holding company. — (1) Except in 
the cases mentioned in this section, a body corporate cannot 
be a member of a company which is its holding company 
and any allotment or transfer of shares in a company to 
its subsidiary shall be void. 

(2) Nothing in this section shall apply — 

(a) where the subsidiary is concerned as the legal 
representative of a deceased member of the holding 
company ; or 

(i b ) where the subsidiary is concerned as trustee, 
unless the holding company or a subsidiary thereof is 
beneficially interested under the trust and is not so interes- 
ted only by way of security for the purposes of a transac- 
tion entered into by it in the ordinary course of a business 
which includes the lending of money. 

(3) This section shall not prevent a subsidiary from 
continuing to be a member of its holding company if it was 
a member thereof either at the commencement of this Act 
or before becoming a subsidiary of the holding company, 
but, except in the cases referred to in sub-section (2), the 
subsidiary shall have no right to vote at meetings of the 
holding company or of any class of members thereof. 

(4) Subject to sub-section (2), sub-sections (1) and (3) 
shall apply in relation to a nominee for a body corporate 


(lfl) Moseley 7/. Koffyfontcin Mines 1 1 9 1 o j 2 Clh. 382. 

(17) VaUilal v. Maneklal JiciarJ B. 188, 49 Horn. 291. 27 Bom. I..K. 48. 

(18) Macauni v* Northern Assurance Co. [1925] A.C. 619, fh$r t . 

(19) Madhava v. Canara Banking Corpn. (1941] M. [1941] M.W.N. 28, [1940] a 
‘ M.L.J. 937* 
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which is a subsidiary, as if references in the said subjections 
(1) and (3) to such a body corporate included references to a 
nominee for it. 

(5) In relation to a holding company which is either 
a company limited by guarantee or an unlimited company, 
the reference in this section to shares shall, whether or not 
the company has a share capital, be construed as including 
a reference to the interest of its members as such, what' 
ever the form of that interest. 

This was originally cl. 37 of the Bill, sub s. (3) of which has been substantially 
altered by the Joint Committee. 

298 . This section is new and corresponds to s. *7 of the English Act of 1948 
which has been incorporated in accordance with the C. L. C.'s recommendation in 
para. 40 of their Report — Notes on Clauses. * ‘Under this section of the English Act, 
no subsidiary or its nominee can in future become a member of its holding company, 
except as a personal representative or a trustee. In the iatier case, neither the hold- 
ing company nor the subsidiary may have any beneficial interest under the trust 
except by way of security for the purpose of a transaction entered into in the ordinary 
course of a business, which includes the lending of money. In regard to subsidiaries, 
which are already members of their holding companies, they are permitted to retain 
their membership but can exercise no voting rights in future, except where they arc 
personal representatives or trustees. Further, any allotment or transfer of shares in 
a company to its subsidiary is declared to be void. These salutary provisions consti- 
tute an attempt to maintain the separate operational identity of a holding company 
and its subsidiary and thereby to preserve the respective shareholders* control over 
them. In the absence of any such provision the affairs of a holding company and its 
subsidiary may, in the hands of unscrupulous company managers, become inextricably 
involved and confused to the serious detriment of shareholders’ *--C. L. C. R.. 
para 40. 

299 . Legal representative : — The expression “ legal representative ” has 
neither been defined in the present Act nor in ihc General Clauses Act, 1897. It has 
been defined in the Code of Civil Procedure, s. a (11) as “a person who in law 
represents the estate of a deceased person, and includes any person who intermeddles 
with the estate of the deceased and where a party sues or is sued in a representative 
character the person on whom the estate devolves on the death of the party so suing 
or sued.*' The last portion of this clause is wide enough to cover a coparcener who 
gets property by survivorship (2 o). 

In England the primary meaning of the expression was '‘executors” or "adminis- 
trators” in their official capacity (21), but it may be controlled by context and 
generally means "next of kin" when the individuals so indicated are to take bene- 
ficially (22). 

In India after many conflicting decisions the meaning of the expression was 
extended to include heirs and also persons who in law represent the estate of the 
deceased person (23). 

(20) Gyan Datt v. Sada Nand [1938] A.L.J. 56 ; Ganesh v . Narayan [1931] 55 Bom. 

709 ; Jamburao v. Annappa [1940] 42 Bom. L.R. 1066. But sec contra Ghuni Lai 

v. Ba) Mani [1918] 42 Bom. 504 ; Atui v. Nandanji [1935] 14 Pat. 732. 

(21) Price v. Strange [1882! 6 Madd. 159. 

(22) Bridge v. Abbot 3 Br. C. C. 224 ; Cotton v . Cotton 8 L.J. Ch. 349. 

Dina Moni v. FJahadut Khan 8 C.W.N. 843, See also Amarchandra v. Sebak 

Chand j x C.W.N. 593. 34 Cal. 64* (F.B.). 
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Private companies 

43 . Consequences of default in complying with com 
ditions constituting a company a private company. — Where 
the articles of a company include the provisions which, under 
clause (iii) of sub-section (i) of section 3, are required to be 
included in the articles of a company in order to constitute it 
a private company, but default is made in complying with any 
of those provisions, the company shall cease to be entitled to 
the privileges and exemptions conferred on private companies 
by or under this Act, and this Act shall apply to the company 
as if it were not a private company : 

Provided that the Court, on being satisfied that the 
failure to comply with the conditions was accidental or due 
to inadvertence or to some other sufficient cause, or that 
on other grounds it is just and equitable to grant relief, 
may, on the application of the company or any other person 
interested and on such terms and conditions as seem to 
the Court just and expedient, order that the company be 
relieved from such consequences as aforesaid. 

This aiul the following section correspond lo s. 154 of (he previous Act and 
ss. 29 and 30 respectively of the English Act of 191#. They have been placed here 
in accordance with the arrangement in the English Act- Notes on Claus*! s. 

For the privileges etc. of a private (orupany see Notes 112 and 113 ante. 

300. Conversion of a private company into a public company and 
vice versa : — By complying with the provisions of this section a private com- 
pany can be converted into a public company. Bui there is no corresponding 
provision for converting a public company into a private company cither in this Act 
or in the English Act. In England, it appears, a considerable number of existing 
companies have, by altering their articles, become private companies under the 
Mat utc (24). “In order to convert an existing company into a private company’, it 
is necessary to pass a special tesohuion altering the company’s articles so as to limit 
the number of members, to prohibit anv invitation to the public to subscribe for its 
shares, debentures or stock, and impose? restrictions on the transfer of its shares: 
These alterations will satisfy the statutory definition but they are not the only altera- 
tions requisite. The articles generally must be considered, for there tnav be other 
provisions inconsistent with those indicated, and they must be aliered accordingly. 
For example power to issue share warrants to bearers must be struck out” (25). See 
s. 3 (1) (iii) and notes thereto. 

In this connection see the decision of the Patna High Court in Radiant 
Chemical Co., Ltd. (aiV), where it was held as follows: S. 154 (of the old Act) was 
based on the assumption that the conversion of a private company into a public 
company could be made bv proper alterations in the articles of the company. The 
purpose of s. 154 was to ensure that when the company had been converted from a 
private company lo a public company, certain information must be sent to the 


(24) Gore Browne, #ilh ed., p. 456. 

(25) Palmer, i»th ed., p. 39*; Hals. (Ilaibli.) ed. [1932] p. 133. 

(26) [1943] P. 278, 22 Pat. 204— per Harris C. J. & Brough ). 
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registrar of joint-stock companies, and if such was not done, certain penalties were 
provided. There was nothing in s. 154 from which it could be inferred that a public 
company could not !>e converted into a private company, by alteration of its articles. 
There was no need for a specific section to deal with such conversion, because the 
information which s. 154 required to be sent to the registrar need not be sent where 
the conversion was from a public company into a private one. In short where such 
a conversion took place, there was no need for a section corresponding to s. 154. It 
was not necessary to wind up the company and reconstitute it. By reason of s. 8a (of 
the old Act) the registrar was bound to file the amendments made in the articles of 
association of the company. 

The absence of a provision corresponding to this section does not debar the 
conversion of a public* company into a private company, and such conversion is per- 
missible and valid (27). A resolution to convert a public company into a private 
company, if bona fide and in the interest of the company as a whole and consistent 
with the objects in the memorandum, binds the dissentient shareholders (*8). 

44. Prospectus or statement in lieu of prospectus to 
be filed by private company on ceasing to be private 
company. — (i) If a company, being a private company, alters 
its articles in such a manner that they no longer include the 
provisions which, under clause (iii) of sub-section (i) of sec- 
tion 3, are required to be included in the articles of a company 
in order to constitute it a private company, the company — 

(a) shall, as on the date of the alteration, cease to 
be a private company ; and 

(b) shall, within a period of fourteen days after 
the said date, file with the Registrar either a prospectus 
or a statement in lieu of prospectus, as specified in 
sub-section (2). 

(2) (a) Every prospectus filed under sub-section (1) shall 
state the matters specified in Part 1 of Schedule II and set 
out the reports specified in Part II of that Schedule, and 
the said Parts I and II shall have effect subject to the provisions 
contained in Part III of that Schedule, 

(b) Every statement in lieu of prospectus filed under 
sub-section (1) , shall be in the form and contain the 
particulars set out in Part I of Schedule IV, and in the 
cases mentioned in Part II of that Schedule, shall set 
out the reports specified therein, and the said Parts I 
and II shall have effect subject to the provisions contained 
in Part III of that Schedule. 

(c) Where the persons making any such report as is 
referred to in clause (a) or (b) have made therein, or have, 


f* 7 ) Bai Rambha v . Master Silk Mills [1955] N.lf.C. 907 (Sail.). 
(«8) Ibid relying on [1927] a K.B. 9. 
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without giving the reasons, indicated therein, any such ad- 
justments as ate mentioned in clause 32 of Schedule II or 
clause 5 of Schedule IV, as the case may be, the prospectus 
or statement in lieu of prospectus filed as aforesaid, shall 
have endorsed thereon or attached thereto, a written state- 
ment signed by those persons, setting out the adjustments 
and giving the reasons therefor. 

(3) If default is made in complying with sub-section (1) 
or (2), the company, and every officer of the company who is 
in default, shall be punishable with fine which may extend to 
five hundred rupees for every day during which the default 
continues. 

(4) Where any prospectus or statement in lieu of pros- 
pectus filed under this section includes any untrue statement, 
any person who authorised the filing of such prospectus or 
statement shall be punishable with imprisonment for a term 
which may extend to two years, or with fine which may extend 
to five thousand rupees, or with both, unless he proves either 
that the statement was immaterial or that he had reasonable 
ground to believe, and did up to the time of the filing of the 
prospectus or statement believe, that the statement was 
true. 

(5) For the purposes of this section- 

fa) a statement included in a prospectus or a state- 
ment in lieu of prospectus shall be deemed to be untrue 
if it is misleading in the form and context in which it 
is included ; and 

(b) where the omission from a prospectus or a state- 
ment in lieu of prospectus of any matter is calculated to 
mislead, the prospectus or statement in lieu of prospectus 
shall be deemed, in respect of such omission, to be a pros- 
pectus or a statement in lieu of prospectus in which an 
untrue statement is included. 

(6) For the purposes of sub-section (4) and clause (a) of 
sub-section (5), the expression “included” when used with 
reference to a prospectus or statement in lieu of prospectus, 
means included in the. prospectus, or statement in lieu of 
prospectus itself or contained in any report or memorandum 
appearing on the face thereof, or by reference incorporated 
therein. 

See notes to the last section. The new sub-s. (6) has been inserted by the Joint 
committee to clarify the meaning of "included" as used in different places of this 
section ( vide J.C.R., para 2$). 
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' 4ft sub*. (3) after the words “five hundred rupees” the words ‘'for every day 
during which the default continues” have been inserted by the l^>k Sabha. 

Reduction of Number of Members below Legal Minimum . 

45. Members severally liable for debts where 
business carried on with fewer than seven, or in the case 
of a private company, two members. — If at any time the 
number of members of a company is reduced, in the case of a 
public company, below seven, or in the case of a private com* 
pany, below two, and the company carries on business for 
more than six months while the number is so reduced, every 
person who is a member of the company during the time 
that it so carries on business after those six months and is 
cognisant of the fact that it is carrying on business with fewer 
than seven members or two members, as the case may be, 
shall be severally liable for the payment of the whole debts 
of the company contracted during that time, and may be 
severally sued therefor. 

This section corresponds to s. 147 of the previous Act and s. 31 of the English 
Act of 1948. It has been thought best to place it here— Notes on Clauses. 

300 A. If the number of members is reduced below the requisite number, the 
company may also be wound up by the Court (*9). 

The representatives of a deceased or bankrupt member and past members should 
not be counted in estimating the number of members (30). 

Contracts and deeds, investments, seal etc. 

46. Form of contracts.— (1) Contracts on behalf of a 
company may be made as follows : — 

(a) a contract which, if made between private persons, 
would by law be required to be in writing signed by the 
parties to be charged therewith, may be made on behalf of 
the company in writing signed by any person acting under 
its authority, express or implied, and may in the same 
manner be varied or discharged *, 

(b) a contract which, if made between private persons, 
would by law be valid although made by parol only and 
not reduced into writing, may be made by parol on behalf 
of the company by any person acting under its authority, 
express or implied, and may in the same manner be varied 
or discharged. 


4 SS> <*• («*)• 

(go) Fide Bowling & Welby’s Contract [1895] 1 Ch. 663. 
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(2) A contract made according to this section shall bind 
the company* 

This section corresponds to s. 88 of the previous Act and s. 3a of the English 
Act of 1948. This was originally cl. 41 of the Bill. In sub-s. (a) the last words "and 
all othcT parties thereto’* have been deleted by the Joint Committee. 

301. Contract how made— without seal : —This section enables a company 
as a general rule, to make a contract without affixing the company’s common seal 
thereto, as is in some cases under the English Act and was the case under the pre- 
vious Indian Act VI of 1882, s. 87. Even under the English Companies Act of 186*, 
it was held that a contract within the object of the company might be made by the 
directors without seal (31). If a document under seal is necessary, then a mere 
defect in the manner of affixing the seal will not render the document invalid (3*). 

The execution of an instrument by or on behalf of the company, where the 

common seal is not required to be affixed thereto, may he done in the following 

form: The instrument may begin with the words. “This instrument is made 
between A. of the one pan and — Company, Ltd., of the other part” and end with 
the testimonium: “As witness the hands of [the aforesaid A (where the instrument 
is executed by both the parties)!, K and M two of the directors (or P, the managing 
director or R, the managing agent) of the said company, on its behalf, have or has 
set their (or his) hands” (33). 

302. Where seal is required to be affixed : — Except in special cases where a 

seal is required by the provisions of the Act or the com pa 10 ’> articles to he affixed to 
an instrument executed by the company, a contract or other instrument may be 
executed on behalf of the company without seal in the manner stated in the previous 
paragraph. The Act provides that a certificate of shares or stock (s. 8|), a share- 
warrant (a. 114), a power of attorney for execution of deeds (s. 48) a power of 

attorney authorising a person to use its official seal at a place outside India (s. 50) 

and au instrument of proxy executed by a body corporate [s. 17b (5) (b)J should be 
under the common seal of the company or the body corporate, as the case may be. 

303. How teals are affixed and by whom : — A person having power to 
manage the affairs of a trading company has implied power to affix the seal (34), and 
the right to use the seal of the company for the purposes of its business is usually 
vested in the directors who under s. 291 can exercise all the powers of the 
company (35). 

Where the articles make special provisions (as in reg. 84 of Table A) as to the 
affixing of the seal, these pro\isions must he strictly followed. But if the instrument 
is, on the face of it, regular, the outsiders who deal with the company have a right 
to presume that the seal has been duly affixed, that the directors were duly appointed 
and that their signatures duly made ; and the hut den of proving the contrary rests 
on those who allege it (36). 

Under the English law, a deed to he effectual must he sealed and delivered, but 


(31) South of Ireland Gnllicrv Go. v. Waddle [i8h8] 3 C.P. 4G3. 

(32) Dehra-Dun Mussooric E. Tramway Co. r. Jagamandar f 19^2 1 A. 141, 1 1 93 1 ] 
A.L.J. J038, 134 LG. 244. 

(33) See Palmer’s Company Precedents. 15th ed , Vol. I, p. 306. 

(34) Biggerstaff v. Rowan's Wharf [1896] 2 Ch. 93. 

(35) See also Barncd’s Banking Co. [1867] 3 Ch. App. 105. and Palmer’s Company 
Precedents, 15th ed. f Vol. 1 , p. 73. 

(38) Palmer’s Company Precedents, 15th cd., Vol. I, p. 74. 
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in the cape of a corporation, the affixing of the seal imports delivery* Therefore, 

instead of the words “signed, sealed and delivered in the presence of ”, in 

the case of a company the following words at the end of an instrument are sufficient, 
namely, “the common seal was affixed in the presence of . . . and . . . Prima 
facie if the common seal is duly affixed to a deed it becomes operative (37). 

Where reg. 84 of Table A is adopted in. or not excluded from, the articles of a 
company, the resolution of the directors may be in the following form : “That the 
seal of the company be affixed to the instrument submitted to this meeting and 
expressed to lie made between A of the one part and the company of the other part 
in the presence of X and Y, two directors and Z. the secretary of the company who 
shall sign the instrument.” 

In such a case the testimonium clause may run thus : “In witness whereof the 
company has caused its common seal to be hereunto affixed the day and the year first 
above written. The common seal of the company was affixed to the within written 


instrument in the presence of— 



(Signatures) 

V \ 

Directors 

Y J 

• 

7 . 

Secretary.' 


304 . Attestation ’ — Where a mortgage deed is executed on behalf of a company, 
it is required to be attested bv at least two witnesses (s. 59 of the Transfer of Property 
Act. 1882). In such a case the instrument should be attested by two outsiders, and 
the signatures of the two directors and the secretary arc not sufficient (38). 

305 . Contract before incorporation : A company cannot be bound by auy 
contract made on its behalf before it comes into existence, nor can it, subsequent to 
its formation, ratify such a contract. Hut this need not prevent a contracting party 
under certain circumstances from becoming a trustee for the company in respect of 
agreement which such party has made for the company's benefit (39). Where the 
plaintiff who was the promoter and prospective director of a limited company entered 
into a contract witli the defendants to supply goods to them before incorpora- 
tion of the company and signed the contract as “Leopold (Newbornc) Ltd. and the 
plaintiff’s name “Leopold Newbornc” was written underneath, it was held that the 
contract was made not with the plaintiff, whether as agt'ni or principal, but with a 
non-existent limited company. Therefore it was a nullity, and the ’plaintiff could 
not adopt it as his contract (40V 

306 . Contracts made by manager :*-A company which has appointed a 
manager of its business is bound by contracts made by him in the usual course of 
business, although sufficient powers have not been delegated to him (41). Where 
goods are supplied to the orders of unauthorized persons, the company is liable if 
the goods arc received and used for the purposes of its trade (sec the last case). 
Where in a suit to enforce a contract entered into by the managing agent, the 
plaintiff joins both the managing agent and the principal, only one of them can 
be held liable ; hut if the agent stands alone as agent for an undisclosed principal 
both would be liable (4*). 


(37) Ibid. pp. 74-75- 

(38) Defcll v. White [1866] L.R. 2 C.P. 144 (14b). 

(39) Wcame Bros.. Ltd. v. Russa Engineering Works f 1928] 7 Rang. 144 (P.C.). 

(40) Ncwborne v. Sen sol id (G.B.) Ltd, [1953] 1 A.F..R. 708 (C.A.). 

(41) Smith 11. Hull Gas Co. [1852] u G.B. 897 ; sec also Royal British Bank v . Tur- 
quand[i8$6] 6 E. k B. 327: Overend. Gurney & Go. [1869] 4 Ch. App. 460. 

(42) Pattinson v. Bindhya Debi [1933] P. 198, 12 Pat. aiO. 
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307. Personal liability : —Where an agreement to borrow, money was not 
sealed with the seal of the company, nor countersigned by the secretary pursuant to 
the articles of association, nor did the directors who signed the agreement express 
that they signed on behalf of the company, it was held that the directors were per- 
sonally liable to repay the money (43), See notes to the next section. 

308. Tort : — But as regards tort the position is different. “In a sense, every 
tort is ultra vires, for no corporation is formed for the purpose of committing wrongs 
but a company is not thereby exempted from liability ex delicto. It is liable for torts 
such as for instance malicious prosecution, libel or fraudulent misrepresentation 
committed by its agents, although no express command or privity of the company 
is proved. It may sometimes be liable for the acts of its liquidators*' (44). 

309. Power to borrow : — A trading or commercial company, but not a literary 
or scientific society, has an implied power to borrow and to mortgage or charge all 
or any part of its property (45), and the contract need not be under seal (46). Where 
the chairman of a company as principal officer, while carrying on business of the 
company, executed a declaration creating a lien on the company’s property in res* 
pect of a loan sanctioned by the board, but the articles of association were silent as 
to the authority of the person entering into agreement on behalf of the company, 
it was held that the chairman had implied authority to execute the declaration (47). 
Any other company may also borrow, if so authorised by its memorandum (48). If 
there is no power to borrow, a loan is irrecoverable as a debt, and any security given 
for the debt is void (49). But where the lender is a company without power to 
lend and the borrower is a company without power lo borrow, the latter by borrow- 
ing is a party to a breach of trust, and the money lent is recoverable (50). 

An overdraft at a company’s bankers is a loan (51). 

310. Ultra vires payment : — A payment which is ultra vires is a breach of 
trust and the directors or other persons making the payment are liable to make good 
the money (52). 

311. Where borrowing power is limited Where the borrowing powers of 
a company are limited, any security given for any amount lent to the company be- 
yond the limit is void, even though the limit is subsequently increased (53). Where 
the borrowing powers of directors are limited to a certain amount, they cannot borrow 
beyond that amount, so as to bind the company (53). If however the borrowing is 
not in excess Of the powers of the company, it may be ratified by the company in a 
general meeting (54) by an ordinary resolution (55). 

312. Ultra vires contracts : — It may be generally stated that a contract ultra 
vires the company is wholly void and cannot be enforced (56) ; and a contract not 

(43) McCollin v. Gilpin [1880] 5 Q.B.D. 390. 

(44) Hals, (Hailsh.), p. 432 and the cases collected there. 

(43) Rc Badger, Mansell v. Cobham [1905] 1 Ch. 568. 

(46) South of Ireland Colliery Co. v. Waddle f 1 868] L.R. 3 C.P. 463, on appeal 4 
C.P. 617 ; Lawford v. Billerica y &c. Council [*903] 1 K.B. 772. 

(47) Indus Film Corpn. [1939] S. 100. 

(48) Re Badger. Mansell v. Cobham [1905] 1 Ch. 568. 

(49) Troup’s case [ 1 8(>o] 29 Beav. 353. 

(50) Kmest v. Croysdill [1860] 2 Dc G. F. fc J. 175; Moxham v. Grant [1900] 1 Q.B. 
88 ; Hardy v. Metropolitan Land Co. [1872] 7 Ch. App. 427. 

(51) Cunliffe Brooks 8c Co. v . Blackburn 8cc. Society [1884] 9 App. Cas. 857. 

{52) Re Sharpe [1892] 1 Ch. 154. 

(53) Fountain v . Carmarthan Ry. Co. fj868] 5 Eq. 3 l6 - 

(54) Irvine v. Union Bank of Australia [1877] 2 App. Cas. 366 (P.C.). 

(55) Grant v. U. K. S. Rys. Co. [1888] 40 Ch. D. 135. 

(kfi) Ashbury Ry. Carriage Co. v. Riche [1875I 7 H.L. 653 ; Attorney General v. 
Great Eastern Ry. Co. [1880] 5 App. Cas, 473 ; Undon County Council v. A. G, 
[1902] A.C. 165, 
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ultra . vires the company, but ultra vires the directors, may be ratified by the share- 
holders <57). But if the company ratifies the contract without knowledge of the fact 
that it was entered into by the directors ultra vires, the company will not be hound 
by it (58), In England a contract made before the incorporation of a company -by 
some person professing to act on its behalf cannot be ratified by the company after 
incorporation (59). The Indian law is different (see notes to s. 34). There is nothing 
however to prevent the company from entering into a new contract to carry into effect 
the terms of the pre-incorporation contract (60). Mere acting on the old contract does 
not make it binding on the company (61), not taking benefit under the same (6a). 
A public company cannot make a binding contract until it is entitled to commence 
business complying with the provisions of s. 149. 

313. Manager’s powers : — If the directors appoint a manager or other official, 
he may be given authority by some resolution of the board or by an instrument under 
the company's seal (63). The mere appointment of a manager under a power for 
that purpose, will only operate as a delegation to such manager of the ordinary 
commercial business of the company (64). 

314. Contract by agent A person signing a contract in his own name, with- 
out qualification, is not exempted from liability on the contract by merely describing 
himself in the body of the contract as agent for a named principal without words 
expressly or by necessary implication showing that he only signs as agent 65). See 
notes to the next section. Where a contract was within the scope of the business of 
the company, the contract, though not executed in accordance with the terms of 
the deed of settlement of the company was held to have been ratified, if not 
authorised by the company (66). 

After the death of a director of a bank, its accountant sold certain property of 
the bank on its behalf without having any powei of attorney. The transferee was 
familiar witli the character of the bank from its inception : held dial the sale was 
not binding on the bank (67). 

314A. Oral contracts: — Where the contract with the company is of such a 
nature that it could be made orally between private individuals, the absence of a 
writ ten agreement does not vitiate the tout ran (tin). Moreover if the execution ol 
such an agreement is not a condition precedent to the coining into force of the 
rights and obligations of the parties, and it is stipulated that the working of the 
coin ran .would begin from a paiiietilar date, the contract in valid (68). 

314B. Construction of contract : -The construction of a document cannot. tie 
controlled by any subsequent declaration or conduct of the patties, a fortiori by one 


(57) Cranl v. lb K. S. Rvs. do. [1888] 40 Ch. D. 135. 

(58) District Board Kistna ‘ v. Kettcrn Lakshmayya M. 227, [1938] 1 M.L.j. 391. 

(59) Bagov Pneumatic Tyre Co. v. Clipper Pneumatic Tyres Co. [190a] 1 Ch. 146; 
..Natal Land fee. Co. ?/. Pauline Syndicate [1904] A C. 120 (P.C.j ; North Sydney 

fee. Co. v. Higgins {1%9'j A.C. 363 (P.C.). \ / 

(60) Howard v. Patent Ivory Co. [1888] 38 Ch. D, 156 ; Natal Land fee. Co. v. Pauline • 
C. Syndicate (supra)/ 

(61) Northumberland Avenue Hotel Co. [1886I 33 Ch. D. 16. — 

(ба) National Motor Mail Coach Co., Clinton's Claim [1908] a Ch. 515. overruling 
the decision in English fe Colonial Produce Co.J [1906] a Ch. 435, 

(63) Beer v. London & Paris Hotel Co. [1875] 20 Eq. 41a ; Land Credit Co. [1869] 4 
Ch. App. 460. 

(64) Carttnelrs case [1874] 9 Ch. App. 691 at p, 696. 

(65) Paice v. Walker [1870] L.R. 5 Exch. 173. , 

(бб) Reuter v. Electric Telegraph Co. [1856] 6 E. & B. 341. 

(67) Anand v , Dinshaw fe Co. [194a] O. 417, [194a] O.W.N. 319, aoo I.C. 485. 

(68) Mahesh Co. v. Oil Mills Ltd. L 1 955] N-U.C. 3376 (AH.). 
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of ilie parties, though where the words are ambiguous, they may he explained by 
the previous or contemporaneous conduct of the parties (69). 

MS. Enforcement of contract : - Now of course/* said Cotton, L. J„ "as a 
general rule, a contract cannot be enforced except by a party to the contract ; and 
either of two persons contracting together can sue the other, if the other is guilty 
of a breach of, or does hot perform, the obligations of that contract. But a third 
person— a person who is not a party to the contract — cannot do so. That rule, 
however, is subject to this exception : if the contract, although in form it is with A, 
is intended to secure a benefit to B, so that B is entitled to say he has a beneficial 
right as cestui que trust under that contract, then B would, in a Court of Equity, 
be allowed to insist upon and enforce the contract” (70). There is nothing in the 
Conti-art Act which prevents the recognition of a right in a third party to enforce a 
contract made by others which contain a provision for his benefit. Such third party 
may be held directly to be entitled under the contract (71). 

As to the rights of a party under an executory contract when the other party 
repudiates it and refuses to perform his pan of the contract see Transport Co v. 
Tinmeveli M. B. Service Co. (#$1.55) N.U.C. 3186 (Mad.). 

316 . Where company is undisclosed principal : -—If an agent of a company 
other than a private company which is not subsidiary of a public company enters into 
a contract in which the company is the undisclosed principal, he must make a 
memorandum in writing of the* terms of the contract and other particulars and file 
it in the office of the company, and the memorandum shall be laid before the 
directors at the next hoard meeting (7*). 

317 . Termination of contract : - Tlieie is no ground 111 law for saying that 
where a written contract has been made which required a written notice on either 
side before it could be terminated, it cannot lie terminated by word of mouth by 
mutual agreement between the parties, and it makes no difference* if the contract 
of service is one between a company and its directors (73). 

Once the rights of parties dealing with a company have become fixed by a contract, 
the company cannot by a resolution subsequently passed bv it alter those rights (74). 


. 47* Bills of exchange and promissory notes. — A bill 
of exchange, hundi or promissory note shall be deemed to 
have been made, accepted, drawn or endorsed on behalf of a 
company if drawn, accepted, made, or endorsed in the name 
of, or on behalf or on account of, the company by any person 
acting under its authority, express or implied. 

This section corresponds to 8. 89 of the previous Act ami s. 33 of the English Act 
of 1948. 

318 . Power of company to accept bills See. : —Whether a company can make, 
accept, indorse or issue bills of exchange, promissory notes and other negotiable 
instruments depends on its object^ as stated in. the memorandum of association. It 

(69) Bank of India v . Kustotn Fakirji [1955] B. 419, 57 Bom. L.R. 850. 

(70) Candy v. Gandy [1884] 30 Ch. D. 57 at pp. 66*67. 

(71) Khirod v. Mangobinda [1933} 38 C.WN. 68a. 

(7«) S. 416. 

(73) Latchford P. Cinema v. Ennion [1931] 145 L.T. 672. 

(74) Tanjore Life Assurance Co. v. Euppana Rau [1920] 43 Mad. 333 ; Conjeeveram 
Hodgson pet v. Kandaswamy [1915] 28 I.C. 847. Sec also Bailey v. British Equi- 
table Assurance Co. [1904] i Cli. 374 and Peare Lai v. Dewan Singh [1930] A. 661, 
[1930] A.L.J. 777. 



COMPANIES ACT, 1956 


171 


S. 41 ] 


cannot 4o any such thing unless it has express or implied power under the memoran- 
dum (75). Where the memorandum of association stated that one of the objects of 
the company was to make promissory notes, and in the articles power was given to 
the managing agents to make contracts and sign receipts on behalf of the company, it 
was held that the managing angent was not liable on such notes (76). 

319. Implied power to borrow In the case of a trading company there is 
an implied power to borrow (77) and accept and issue bills and notes ; and there are 
other commercial concerns which may also have an implied power (78), but a railway 
company cannot accept or indorse bills of exchange (78). 

3 19 A, Negotiable instruments ‘. —The fundamental principle underlying the 
law of negotiable instruments is that as they pass from hand to hand 
persons dealing with them should have no doubt as to who is liable under 
them, and although the same principle is enunciated in s. 57 of the Nego- 
tiable Instruments Act XXVI of 1881, the present section emphasises that principle 
and makes it clear that a company will not be bound in respect of a negotiable 
instrument unless that instrument on the face of it and according to its tenor makes 
it dear that it is made, drawn or endorsed by the company itself (78a). 

There is a sharp distinction between a case where a company is sought to be made 
liable on a negotiable instrument and a case where a company is seeking to recover 
money already paid by a bank on cheques drawn upon the bank (78a). In order 
to protect the bank it is necessary that the bank should act bona fide and that the 
person drawing the cheque and the person honouring it must intend that the cheque 
was to operate on a certain account. Where these conditions are satisfied the bank 
is protected although the cheque did not comply with any particular formality (78a). 

320. Company’s liability on bills etc. and endorsements :-The question as 
to the liability of a company on a particular indorsement on a bill is in every case 
one of construction. If on the true construction the bill or note is that of the 
company, it will be liable upon the bill, and not the individuals whose names appear 
on it. On the other hand if on the true construction the bill or note is not the bill 
or note of the company, the persons whose names are on it will be liable whether 
they intended to be so or not. (79). It is of the utmost importance that the name 
of a person or (irm to be charged upon a negotiable instrument should be dearly 
stated on the face or back of the document, so that the responsibility is made plain 
and can be instantly recognized (80). In order to make the company liable on a bill 
or note it must appear on the face of such bill or note that it was intended to he 
drawn, accepted or made on behali of the company (81). 

Where the indorsement was “M. k Sons, Managing Agents of L. A. Co. Ltd.**, 
it was held by Sanderson C. J. and Rankin )., that it would not necessarily be dear 


(75) Peruvian Rvs. Co. v. Thames kc. Co. 1 18(17] 2 Clh. App. <>17 ; Bateman r. Mid* 
v Wales Ry. Co. fi 866 J L.R. I.C.P. 499 : sce iilsi > B r !c * 011 Bills » 7 th P- * 4 - 
(7*5) Jhandu Mai v. Debra-Dun Mussoorie E. Tramway Co. [ 1 f> 3°1 A- 77 *** 5 * All. 883. 
[1950] A.L.J. 105a, 128 I.C. 758. 

(77) Bank of Australasia v. Breillat [1847! Moo. 195. 

(78) Dickinson v. Valpy [181*9] 10 B. k C. 128; Steele v. Warmer [1845] ij M. & W. 
831; Bateman v. Mid-Wales Ry. Co. [1886] L.R. I.C.P. 499 : see Bramah r. 
Roberts [1837] 3 Bing. N.C. 963. 

(78a) Bombay Mercantile Bank v. Oriol Industries Ltd.[ 195(1] B. 57, r, 7 Bom. Lk. 
1039, (1955) Bom. 107a relying on Mahony v. East Hojyford Mining Co. [1875] 

(79) Srcelal v.^Lister Antiseptic Dressing Co. [19*5] 52 Cat. 802, 29 C.W.N. 828. fol- 


lowing Chapman v. Smethurst [1909I1 K.B. 927 (C.A.). See also Jhandu Mai v * 
Debra-Dun Mussoore E. Tramway Co. [1930] A. TjS f 52 All. 883- r , f 
* r M -- 663 (P.C.), 23 C.W.N. 937, 29 C.L.J. 


(80) Sadasukh v, Kissen Pershad [1918] 46 Cal 
340 (P.C.). 

(81) New Fleming & Weaving Co. [1880} 4 Bom 
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to any one that the responsibility of L. A. Co. Ltd. was involved, and that L. A. Co.' 
Ltd. was not therefore liable (79). The words “managing director" or “director" 
may be treated as words of description only (8s). In such cases the Court is entitled 
to look at the surrounding circumstances under which the bill is signed (8a). “We 
ihe directors of X, Y. & Co. do promise to pay" &c. sighed by the directors will 
make them personally liable (83). A promissory note ran as follows : “We promise to 
pay .... or order the sum of ... . value received" and it was signed by two direc- 
tors and below the signatures were given their description as directors. Below these 
signatures were the signature of the managing agents and the promissory note also 
bore the seal of the company : held that the note did not bind the company (84). 

Where the managing agent of a company, who is authorised to borrow money 
for the company, borrows money by executing a promissory note in his name alone, 
and not on behalf of the company, the laucr cannot be held liable having regard to 

the provisions of this section. The facts that the money was borrowed for the com- 

pany, that the company benefited by it and the creditor knew for what purpose the 
money was being borrowed, arc not by themselves sufficient to bind the company, as 
the note was not executed by or on behalf of the company (85). 

A bill of exchange directed to a company was accepted thus: “Accepted payable 
at .... C.M. directors of" the company, such acceptance being countersigned by the 
secretary. The directors were in Fact authorized to accept bills. In an action against 
C. & M. personally, it was held that the acceptance Iwnind the company (86). Where 
one of the secretaries, treasurers and agents of a company signed a promissory note in 

his own name, but it was written on a form of letter of the company and bore a 

rubber stamp impression of the company, it was held that the note was signed on 
behalf of the company who purchased and used the 'machinery for which the promis- 
sory note was given (87). 

The defendant bank negligently and contrary to instructions paid cheques of 
their customers, the plaintiff company, which had been signed by one director only. 

The cheques were drawn in favour of the trade creditors of the company. In an 

action by the company for money had and received it was held that as the liabilities 
of the company had not increased by reason of the payment of the cheques, the 

defendants were protected from liability on equitable grounds, and were entitled to 

stand in the shoes of the creditors whom they had paid (88). 

If the directors of a company, which has no power to accept bills, purport to 
accept them on behalf of the company, they will be personally liable (89). 

321. Indorsement "per pro” •* — Where an agent accepts or indorses ‘per pro’, 
the taker of the bill or note so accepted or indorsed is bound to inquire as to the 
extent of the agent's authority. Where the agent has such authority his abuse of 
it does not affect a bom ffde purchaser lor value (90). 

322. Personal liability of agents : If the company is liable on a bill, its 
authorized agents are not personally liable, although using words apparently 
sufficient for that purpose, such as “I promise" or “we promise" (91). provided that 


(8s) Elliot v. Bax-lromide [1995] 2 K.B. 301. 

(83) Dutton v. Marsh [1871] 6 Q.B. 361, 94 L.T. 470. 

(84) Tajodia Cotton Mills [1997] C: 61a, 31 C.W.N. 683. 

(85) Mangal Bahu v. jaitley & Co. [1946] A.L.W. 70, [ 1 946] O.W.N. (H.C.) 70, 993 
I.C. 311. 

( 86 ) Okell v. Charles [1876] 34 L.T. 829. 

(87) Poona Chitrashala fcc. Co. [1923] B. 29. 24 Bom. L.R. 355. 67 I.C. 941. 

(88) B. Liggett (Liverpool) Ltd. v. Barclays Bank [1928] 1 K.B. 48. 

(89) West London Commercial Bank v. Kitson [1884] 13 Q.B.D. 360. 

(90) Bryant v. La Banque du Peuplc [1893] A C. 170. 

(91) Chapman v. Smethurst (supra). 
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the signatures are expressed to be on behalf of a principal or in a representative 
capacity (9s). Words describing them as being officers of the company may not 
themselves exempt them from the liability (93) ; but where the name of the signatory 
appears as a director, or managing director, he is not personally liable (91). Directors 
ate however personally liable on a bill which does not state the name of the corn- 
party correctly (94). 

Where the chairman of a co-operative society did not exclude his personal 
liability by signing on behalf of or on account of the society, he was held personally 
liable, although he described himself as chairman (95). 

323 . Managing director’s power If the managing director could have been 
authorized under the articles to draw and accept a bill of exchange, a holder in due 
course is entitled to assume that lie had authority and the holder is not bound to 
inquire into the internal management of the company or to prove an actual 
authority (96). 

324 . Manager’s power : — The manager of a bank has authority to make a 
valid transfer of a negotiable instrument on behalf of the bank (97). 

325 . Power of delegation :--In a suit by the holders of a bill of exchange 
in due course it was held following Houghton b Co. v. Not hard , Lawn & Wills (96) 
that as it did not appear that the plaintiff knew of the existence of the power of 
delegation contained in the defendant's articles of association, they were not entitled 
to rely upon its supposed exercise (99). It was further held that the bills of 
exchange were forgeries and, therefore, applying Ruben v. Great Fingall Consoli- 
dated (1), it was held that the plaintiffs could not in any event invoke the principle 
that they would not be bound to enquire into the indoor management of the 
defendant company (99). 

As to the inode in which authority to accept bills may be given, see Overend , 
Gurney & Co. (2). 

Where a resolution of the directors required hills of exchange to be signed by a 
director and the secretary, it was held that a bill signed by a director only was not 
binding on the company, even in the bands of a holder who did not know of the 
resolution (3). 

326 . Party to suit : — Where a promissory note, executed in favour of a bank 
which went into liquidation, was indorsed in favour of another bank, the lattci in 
a suit on the promissory note might properly ask for permission to make the bank 
in liquidation a party to the suit (4). 

See notes to the previous section. 


(?is) 

( 93 ) 

( 94 ) 

( 95 ) 


(97) 

( 98 ) 


Alexander v. Sizer [1869] 1 .R. | Kxch. 101#. 

Courlauld v. Saunders 1 18(19] i(>. I„ T. rfix (C.A.). 

Atkins k Co. v. Wardle [ 1 889] 61 1 ..T. 23, on appeal 5 I.L.R. 734 1 Nassau 
Steam Press v. Tyler [1894] 70 L.T. 37b. 

Damodar v. Ramnath (1932] 34 Bom - 1 R * ' 3 * 7 - rti . , , . . « . „ 
Dev v. Pullinger Engineering Co. [1921] 1 K.B. 77 [Premier lndustual Bank v. 
Carlton Mnfg. Co. (1909) 1 K.B. 106 not followed]. Bui see Houghton k Co. v. 
Nothard, I.owe k Wills [1927] i K.B. 246 (C.A.). o.rr 

Hindustan Assurance Society n. Gurdit Stngh [1924I I- 462, b L.I .J. 183, 80 l.u 
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48. Execution of deeds* — (1) A company may, by 
writing under its common seal, empower any person, either 
generally or in respect of any specified matters, as its attorney, 
to execute deeds on its behalf in any place either in or out* 
side India. 

(2) A deed signed by such an attorney on behalf of the 
company and under his seal where sealing is required, shall 
bind the company and have the same effect as if it were under 
its common seal. 

This section corresponds to s. 90 of the previous Act and s. 34 of the English 
Act’ of 1948. 

Scope : — Under this section a company can, by a power of attorney executed 
under its common seal, empower the attorney to execute deeds on its behalf 
either in or outside India or Pakistan, as the case may be, and where scaling is* 
required the attorney is empowered to use his own seal for the purpose. 

As to the use of the common seal, see notes to ss, 46, 48, 84, 114 and reg. 84 of 
Table A. 


49. Investments of company to be held in its own 
name. — (l) Save as otherwise provided in sub-sections (2) 
to (5) and subject to the provisions of sub-sections (6) 
to (8),— 

(a) all investments made by a company on its own 
behalf shall be made and held by it in its own name ; and 

(b) where any such investments are not so held at 
the commencement of this Act the company shall, within 
a period of one year from such commencement, either 
cause them to be transferred to, and hold them in, its own 
name, or dispose of them. 

(2) Where the company has a right to appoint any person 
or persons, or where any nominee or nominees of the company 
has or have been appointed, as a director or directors of any 
other body corporate, shares in such other body corporate to 
an amount not exceeding the nominal value of the qualifica- 
tion shares which are required to be held by a director thereof, 
may be registered or held by such company jointly in the 
names of itself and of each such person or nominee or in the 
name of each such person or nominee expressly described as 
a nominee of the company. 

(3) A company may hold any shares in its subsidiary in 
the name or names of any nominee or nominees of the 
company, if and in so far as it is necessary so to do, to ensure 
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that the number of members of the subsidiary is not reduced, 
where it is a public company, below seven, and where it is a 
private company, below two, 

(4) Sub'section ( 1 ) shall not apply to investments made 
by a company whose principal business consists of the buying 
and selling of shares or securities. 

(5) Nothing in this section shall be deemed to prevent a 
company — 

(a) from depositing with a bank, being the bankers 
of the company, any shares or securities for the collection 
of any dividend or interest payable thereon ; or 

( b ) from depositing with, or transferring to, any 
person any shares or securities, by way of security for the 
repayment of any loan advanced to the company or the 
performance of any obligation undertaken by it. 

(6) The certificate or letter of allotment relating to the 
shares or securities in which investments have been made by 
a company shall, except in the cases referred to in sub-sections 

(4) and (5), be in the custody of such company or with a 
Scheduled Bank, being the bankers of the company. 

(7) Where, in pursuance of sub-sections (2), (3), (4) or 

(5) , any shares or securities in which investments have been 
made by a company are not held by it in its own name, the 
company shall forthwith enter in a register maintained by it 
for the purpose — 

(a) the nature, value, and such other particulars as 
may be necessary fully to identify the shares or securities 
in question; and 

(b) the bank or person in whose name or custody 
the shares or securities are held. 

(8) The register kept under sub-section (7) shall be open 
to the inspection of any member or debenture holder of the 
company without charge, during business hours, subject to 
such reasonable restrictions as the company may, by its 
articles, or in general meeting, impose, so that not less than 
two hours in each day are allowed for inspection. 

(9) If default is made in complying with, any of the 
requirements of sub-sections (l) to (8), the company, and 
every officer of the company who is in default, shall be 
punishable with fine which may extend to five thousand 
rupees. 
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(10) If any inspection required under sub-section (8) is 
refused, the Court may, by order, direct an immediate inspec- 
tion of the register. 

Nothing in this sub-section shall be construed as prejudi- 
cing in any way the operation of sub-section (9). 

(11) In this section, “securities” includes stock and 
debentures. 

This section is new and “is based on the Company Law Committee's recom- 
mendation at page *96 (?) of its Report ”— Notes on Clauses. 

This was originally cl. 44 of the Bill which has been recast by the Joint Com- 
mittee with the following observations: — “The Committee consider that this clause 
which requires a company to hold all investments in its own name should not apply 
to an. investment company whose business consists of the buying and selling of shares, 
stock, debentures or other securities. Deposits of securities in a bank for the collec- 
tion of dividend or interest and deposits or transfers by way of security are permitted. 
In the case of investments held by a company at the commencement of this Bill, the 
period of six months allowed by the Bill as introduced for compliance with the pro- 
visions of this clause has been increased to one year. The Committee have also 
provided for the keeping of a register of all securities belonging to, but not held 
by, a company in its own name” (1 vide J.C.R., para 24). 


50. Power for company to have official seal for use 
outside India. — (1) A company whose objects require or 
comprise the transaction of business outside India may, if 
authorised by its articles, have for use in any territory, district 
or place not situate in India an official seal which shall be a 
facsimile of the common seal of the company, with the addition 
on its face of the name of the territory, district or place where 
it is to be used. 

(2) A company having an official seal for use in any such 
territory, district or place may, by writing under its common 
seal, authorise any person appointed for the purpose in that 
territory, district or place to affix the official seal to any deed 
or other document to which the company is a party in that 
territory, district or place. 

(3) The authority of any agent authorised under sub- 
section (2) shall, as between the company and any person 
dealing with the agent, continue during the period, if any, 
mentioned in the instrument conferring the authority, or if 
no period is there mentioned, until notice of the revocation 
or determination of the agent’s authority has been given to., 
the person dealing with him. 

(4) The person affixing any such official seal shall, by 
writing under his hand, certify on the deed or other document 
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to which the seal is affixed, the date on which and the place 
at which, it is affixed. 

(5) A deed or other document to which an official seal 
is .duly affixed shall bind the company as if it had been sealed 
with the common seal of the company. 

This section is based on s. 91 of the previous Act and s. 35 of the English Act of 
1948 — Notes on Clauses . 

As to the use of the common seal, see ss. 46, 48, 84 and 114 and reg. 84 of 
Table A, and notes thereto. 


Service of Documents 

51. Service of documents on company^— A document 
may be served on a company or an officer thereof by sending 
it to the company or officer at the registered office of the 
company by post under a certificate of posting or by registered 
post, or by leaving it at its registered office. 

Ss. 51 and 52 arc based on ss. 148 and 149 of die previous Act — Notes on Clauses. 
Verval changes in 1 his section have been made by the Joint Committee. 

In the heading (top) for “ Notices etc.” the word "Documents 5 * 7 * 9 * has been substi- 
tuted by the Lok Sabha. The word “officer” lias been added in the section (ibid). 

327 . Service of documents etc.:*- A notice or order of Court, if served on 
the directors at the registered office of the company is gocxl service, provided that it 
is addressed to the company and not to the directors (5). 

It has been held in England that a postal service on a company under the cor- 
responding section [s. 437 (i)| may be effected by cither ordinary or registered letter 

(6) . Q. & Co. Ltd. was the registered owner of a motor car which was involved in 
a road accident. The police sent a notice of intended prosecution by registered post 
to Q. 8c Go. at the company’s registered address instead of Q. & Co. Ltd. The 
notice was received and accepted by the company: held that notwithstanding the 
omission of the word “Limited” from the company’s name in the notice, the notice 
was valid (7). 

328 . Summons how served : A summons to appear before n Magistrate 
can be served in the way provided in this section (8). A foreign corporation carrying 
on business in England (9), even for a short time, is liable to be sued in an English 
Court and may be served in the same manner as au English company (10). 

52. Sendee of documents on Registrar. — A document 
may be served on a Registrar by sending it to him at his office 
by post under a certificate of posting or by registered post, or 
by delivering it to or leaving it for him at his office. 

See notes to s. 51. 

(5) Benahn 7;. William Jav fe Partners, Ltd. (1941] i Ch. 52. 

((]) T, O. Supplies (London) Ltd. v. Jerry Creighton, Ltd. [1951! * A.F..R. 992. 

(7) Spr ingate r». Quest ier [1952] 2 A.fc.R. 21. 

(H) Pearks. GuiisUm & Tee v. Richardson [1902] 1 K.B. 91. 

(9) As to what amounts to carrying on business in England see cases cited in Buckley, 
loth ed. p. 276 note (i). 

(to) Buckley, 10th ed. p. 276 fie cases cited there ; Naamloosc fee. Wokar f 194(5} 1 Gh, 
98, 174 L.T. 101. 
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53. Service of documents on members by company* — 

(1) A document may be served by a company on any membet 
thereof either personally, or by sending it by post to him to 
his registered address, or if he has no registered address in 
India, to the address, if any, within India supplied by him to 
the company for the giving of notices to him. 

(2) Where a document is sent by post,— 

(a) service thereof shall be deemed to be effected by 
properly addressing, prepaying and posting a letter contain- 
ing the document, provided that where a member has 
intimated to the company in advance that documents 
should be sent to him under a certificate of posting or by 
registered post with or without acknowledgement due and 
has deposited with the company a sum sufficient to defray 
the expenses of doing so, service of the document shall not 
be deemed to be effected unless it is sent in the manner 
intimated by the member ; and 

(b) unless the contrary is proved, such service shall 
be deemed to have been effected — 

(i) in the case of a notice of a meeting, at the 
expiration of forty-eight hours after the letter contain- 
ing the same is posted, and 

( it ) in any other case, at the time at which the 
letter would be delivered in the ordinary course 
of post. 

(3) A document advertised in a newspaper circulating in 
the neighbourhood of the registered office of the company 
shall be deemed to be duly served on the day on which the 
advertisement appears, on every member of the company who 
has no registered address in India and has not supplied to the 
company an address within India for the giving of notices 
to him. 

(4) A document may be served by the company on the 
joint-holders of a share by serving it on the joint-holder named 
first in the register in respect of the share. 

(5) A document may be served by the company on the 
persons entitled to a share in consequence of the death or 
insolvency of a member by sending it through the post in a 
prepaid letter addressed to them by name, or by the title of 
representatives of the deceased, or assignees of the insolvent, 
or by any like description, at the address, if any, in India 
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supplied for the purpose by the persons claiming to be. so 
entitled, or until such an address has been so supplied, by 
serving the document in any manner in which it might have 
been served if the death or insolvency had not occurred. 

This section is based on regulations 112 to 115 of Tabic A in the First Schedule 
to the previous Act, which were all compulsory regulations [see s. 17 (2) of the old 
Act], They have therefore been incorporated into the body of the Act as suggested 
by the C.L.G .—Notes on Clauses. Sub-s. (3) has been recast by the Joint Committee. 

In this section the word “document” has been substituted for the word "notices” 
at several places, and in sub*s. (2) (a) the words after "containing the” have been 
added by the Lok Sabha. 

329. Notice in the case of a deceased member: — Where under the articles 
notice of a general meeting was to be given to “members” and such notice might be 
served upon any "member” either personally or by sending it prepaid by post 
addressed to "such member” at his registered address, it was not necessary, in the case 
of a deceased member, cither to send a notice addressed to him at his registered 
address or to serve his legal representative, unless they had themselves become 
"members” by formal registration (11). 

Where the company through its oificers has actual knowledge of the death of a 
shareholder, it cannot however rely upon a notice addressed to the deceased member 
for basing upon it a resolution forfeiting unclaimed dividend ; for such resolution 
must be strictissima juris (12). But if the company has no knowledge of his death, a 
notice served on him in the manner prescribed is effective (13). 

330. Notice sent by post : — For ordinary purposes a notice sent by post will 
be deemed to have been served (14), even if in fact it never reached the addressee. 
But making over a letter to a postman outside the pillar box is not posting (15), The 
regulation however docs not apply so as to affect the member with notice of a 
misrepresentation (which notice was in fact given by the document), if the document 
does not reach his hands (16). 

331. Date of service Provisions in the articles regulating the date on which 
a notice is deemed to be served was to be considered ; but an article, which provided 
that the day of service of a notice was to be counted in the relevant number of days 
must be disregarded (17). 

332. Substituted service: — An article like this docs not validate an order for 
substituted service of legal proceedings on a member, if the registered address is not 
in fact his residence or place of business (18). 

333 . Presumption : — The words "unless the contrary is proved” in sub-s. (2), 
cl. (b) made the presumption a rebuttable one (19). 


(u) Allen v. Gold Reefs of West Africa [1900] Oh. 656, 670; Tricumdas Mills Co. 
Haji Saboo [1902] 4 Bom. L.R. 215. 

(12) Ward* v. Dublin &c. Co. [1919] 1 I.R. 5. * 

(13) James ?/. Buena Ventura Syndicate [1896] 1 Ch. 456; New Zealand Gold Co. v. 
Peacock [1894] 1 Q.B. 622. 

(14) Ramdas v. Cotton Ginning Co. [1887] 9 All. 366. 

(15) London 8c Northern Bank [1900] l Ch, 220. . 

(16) London 8c Staffordshire Fire Insurance Co. [1883] 24 Ch. D. 149. 

(17) Hector Whaling Ltd. {1936] 1 Ch. 208, 154 L.T. 342. 

(18 ) Ex. p. Chatteris [1875] 10 Ch. App. 227. 

(19) Ring v . Westminster Unions [1917] t K B. 832. 
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333 A. Notice by advertisement A notice given by advertisement will be 
deemed to have been given at the time of the publication of the advertisement ($0). 

Authentication of Documents and Proceedings 

54. Authentication of documents and proceedings. — 
Save as otherwise expressly provided in this Act, a document or 
proceeding requiring authentication by a company may be 
signed by a director, the managing agent, the secretaries and 
treasurers, the manager, the secretary or other authorised officer 
of the company, and need not be under its common seal. 

This section is based on. s. 150 of the previous Act and s. 36 of the English Act 
of 1948— -JVctfcs on Clauses. The words “the secretaries and treasurers” have been* 
inserted by the Joint Committee. 

In the headings the words “and proceedings ' ' have been added by the Tok 
Sabha. 


PART III 

PROSPECTUS AND ALLOTMENT, AND OTHER MATTERS RELATING 
TO ISSUE OF SHARES OR DEBENTURES 

Prospectus 

It is considered desirable to pul the provisions relating to prospectuses, allot- 
ment of shares, and the issue of shares at a commission or discount etc. in a separate 
Part. The place assigned to these provisions in the Act corresponds to the place 
which has been assigned to them in the English Act. The provisions relating to 
prospectuses and allotment are mostly based on the drafts suggested by the Company 
Taw Committee at pages 37 5 to 389 of the Report. These in their turn arc largely 
modelled on the ptovisions of the English Act (sections 37 to 5 2) -Notes on Clauses. 

55. Dating of prospectus. — A prospectus issued by or 
on behalf of a company or in relation to an intended company 
shall be dated, and that date shall, unless the contrary is 
proved, be taken as the date of publication of the prospectus. 

This section is based on s. 92 of the C. L. C.’s draft and s. 37 of the English 
Act of 1948 — Notes on Clauses. 

334. “Proipectu*” : — For the definition of * 'prospectus" in every part of this 
section the Court must go back to s. a, sub-s. (i), cl. (14) of the old Act. To hold 
that a prospectus was a prospectus only if it conformed to the terms of s. 93 of the 
old Act would mean that in regard to s. 9a thereof the penalty for failure to file 
the prospectus could be avoided by allowing it to lack any of the requisites laid 
down by s. 93 (21). 

(20) Mercantile Investment Co. v. International Co. of Mexico. [1893] 1 Ch. 484 n., 
488 n. 

(21) Shunmttgam v. Ranga Rama [1934] M fi/p, 67 M.L.J. 437. 152 I.C. 703. 
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335* How l*r contract : -Ordinarily the prospectus in not relevant in any 
matter touching the contract between the shareholders and the company. U is not 
the contract, but only a matter which induces the contract. It would be relevant in 
an action for rescission based on misrepresentation or fraud, or in an action for 
deceit, but not in a matter of contract. The contract proper is to be found in the 
application for allotment of shares and in the articles. But where the application 
stipulates that the shares are to be subject to certain special conditions found in the 
prospectus, that portion of the prospectus must be read into the contract (112). 

336. Meaning of ^issuing to the public 1 *:— A circular placed in the hands 
of friends of the proposed directors, even to the number of forty and intended to be 
shown to their friends, has been held to be not an invitation to the public (23). It 
has also been held that printing of 200 copies of a prospectus and circulation thereof 
by the directors and promoters among their friends is not such an invitation (24). It 
has however been held that an offer to a limited class may be an offer to the 
public (25). A proof prospectus circulated before incorporation may not amount to 
an issue of the prospectus (26). 

In this connection the observations of their Lordships in Nash v. Lynde (27) are 
interesting: “In my judgment it is .sufficient in order to bring s. 81 (of English Act 
of 1908 corresponding to s. 93 of the previous Indian Act) into operation that the 
prospectus in question should be proved to have been shown to any person as a 
member of the public and as an invitation to that person to take some of the shares 
referred to in the prospectus on the terms therein set out” (28). 

Lord Sumner however observed: “Though literally it is true that the issue is 
not expressly said in the section to be an issue to the public, I think that it must be 
so in substance, otherwise any private letter, written by a person engaged in forming 
a company and advising his correspondent to take shares, would become an issued 
prospectus if other letters were issued by him asking others to do the same” (29). 
Then again: “The point is that the offer is such as to be open to any one who 
brings his money and applies in due form, whether the prospectus was addressed to 
him on behalf of the company or not* 1 (29). “In the present case*', observed Lord 
Sumner, “all that constituted the ‘issue* was that one of the directors, in the course 
of a general endeavour to find money, was furnished with some copies of these lype- 
wiilten documents, and gave one of them to a friend who, as requested, passed it on 
to a friend of his own. I cannot believe that any one in business would call this 
the issue of a prospectus* ’ (30), 

Lord Buckmaster made the following observations on the point. “The first thing 
necessary to notice is that s. 81 (of the English Act of 1908 corresponding to s. 93 of 
the previous Indian Act) contains no reference of any issue to the public. It is suffi- 
cient that the prospectus should be issued. The question of what does or does not 
amount to an issue is a question of fact in each case and is not capable of a rigid and 
exact definition ; but in my opinion it certainly does not necessarily involve a general 
application impartially made to all members of the public. A distribution of a 
prospectus among a well defined class of the public would be an issue within the 
meaning of s. 81** (31). 

(22) Hindusihan C. Insurance Society v. Nathuvinayak [1946] N.L.J. 128. 

(23) Sleigh v. Glasgow 8 c Transvaal Options [1904] CL of Sess. fi Fraser ,<20. 

(24) Sherwell v. Combined I. M. Syndicate [1907] W.N. no, 23 T.L.R. 482. 

(25) South of England Natural Gas Co. [1911! 1 Ch. 573. 

(26) Baty v. Keswick [1901] W.N. 167, 85 L.T. 18. 

(27) [i929l A.C. 158. 

(28) Per Lord Hailsham L. C. in Nash v. Lynde [1929] A.C. 158 at pp. 164-55. 

(29) Ibid, per Lord Sumner at p. 169. 

(30) Ibid, per Lord Sumner at p. 168. 

(31) Nash v . Lynde {1929] A.C. 158 at p. 170. 
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Then again: “A prospectus, the distribution of* which was so limited* would 
none the less be issued and this is the meaning of the statute is, 1 think, made plain 
by considering that sub-s. (7) of s. 81 [sub-s. (3) of s. 93 of the previous Indian Act)] 
excludes from the application of the section a circular ittviting existing members of 
a company to subscribe for shares. This would he unnecessary if an issue to such 
limited class were not prirna facie included. The definition gives rise to greater 
difficulty. A document is not prospectus unless it is an imitation to the public, but 
if it satisfied this condition it is not the less a prospectus because it is issued to a 
defined class of the public*' (5a). 

In ihe case of a reconstruction, shares issued to the membets of the old company 
arc not in the same position as shares issued to the public. The circular offering 
them would appear not Lo be a prospectus within the meaning of this section (33). 

" Invitation to the public ” : —For meaning of this expression sec s. (17 post. 

337 . Prospectus when false • — In a prospectus no mis statement or conceal- 
ment of any material fact or circumstance is allowed (34). A prospectus may be false 
in "material particulars" within the meaning of s. 8 of the English Larceny Act, 1861, 
if by a number of statements a false impression with regard to the financial position 
of a company is intentionally conveyed, although each statement taken by itself is 
true (35). 

Where a prospectus described a contract for the construction of a railway line as 
entered into it at "a price considerably within the available capital of the company" 
and the facts were thai from the nominal capital of £500,000 was lo be deducted 
£50,000 as the price of purchasing the concession Lo make the railway and the con 
tract price for making it was £4*0,000, the representation was held to be untrue and 
deceptive (36). The phrase "available capital of the company" was not a true but 
a deceptive description of capital which might be raised under the borrowing powers 
conferred on the directors (36). 

Where no shares were allotted on the faith of the fiist prospectus, the directors 
were not bound by the statements contained therein (37). 

338 . Remedies of allottees : — In respect of the liability incurred by a person for 
issuing a prospectus, the remedies open to an allottee of shares are : (1) rescission of 
the contract ; (2) defence of misrepresentation or fraud in an- action for call ; (3) 
rectification of the register of members and consequential relief ; (4) damages in 
an action of deceit ; (5) damages under the statutory provisions and (6) criminal 
proceedings. 

339 . Effect of fraud and 'misrepresentation A person who has been mis- 
led by misrepresentation and whose shares have been forfeited for non-payment of 
calls, ceases to be a shareholder. As a debtor to the company he stands on a different 
footing and may repudiate the contract and defend an action for calls on the ground 
of fraud (38). When a material omission in the prospectus rendered the prospectus 
fraudulent under the statute, it was held that the shareholder had his remedy 
against the person making the omission, but could not have his name removed from 
the register of shareholders (39). 

(3s) Ibid at p. 171. 

(33) Sec Booth v . New Afrikander ft. M. Co. [1903] 1 Ch. *95. 

(34) Eaglesficld v. Londonderry [1876] 4 Ch. D. 693 (C.A.), on appeal [1878] 38 I..T. 
S03. 

(35) Rex v . Lord Kylsant [193*] 1 K.B. 44* [Lord Halsbury's observations in Aaron’s 
Reefs v . Twiss (1896) A.C. *73 at p. *81 were relied on]. 

(36) Central Ry. Co. of Venezuela V. Kisch [1867] L.R. 2 H.L. 99, 

(37) A. M. Wood's Ship's Wooditc Protection Co. [1890] 62 L.T. 760. 

(38) Aaron's Reefs v. Twiss [1896] A.C. 273. 

(39) Gover's case {1875] 1 Ch. D. 182. 



COMPANIES ACT. 1956 


1S5 


S. 85] 

340* Rescission of contract to take share# -The contract to take shares 
may be rescinded on the ground of misrepresentation made by the company's 
directors or agents acting within the scope of their authority (40), but not by un- 
authorized persons making promises purporting to be made on its behalf (41). For 
examples of misrepresentation and non -disclosure entitling a shareholder to rescission 
see the cases noted below (44). 

If the managing director and other directors commit any breach of rules, the 
shareholders may have other remedies against them, but not that of rescinding the 
contract of purchase of shares. They might have acted dishonestly or inefficiently and 
filed false declarations before the Registrar, but even that would not entitle the 
shareholders to rescind their contract (43). So long as ihc contract of purchase of 
shares from the company is not rescinded, the liability on the shareholder to pay 
their price remains (43). 

After resolutions had been passed for the voluntary winding up, a shareholder in 
ignorance thereof commenced ati action against the company and the directors to 
have his name removed from the register, for a rescission of his contract to take 
shares on the ground of misrepresentation in the prospectus, and to obtain repay- 
ment of all moneys already paid and an indemnity against future liability in respect 
of his shares : held that the relief asked for was nor inconsistent with the winding 
up (44). But a person who before registration of a company applies for shares on 
the faith of a prospectus, ought to be treated as ha\ing become aware of any varia- 
tion between the prospectus and the memorandum of association at the earliest 
practicable time (45). 

341. Defence to action for rescission : - Where there is a material mis- 
representation, it is no defence to an action for rescission of the contract that the 
person to whom the representation wa •> made had the means of discovering, and 
might with reasonable diligence haw discovered, that ii was untrue (46). It is no 
defence to such an action that the person made a cursory and incomplete inquiry 
into the facts, for if a material misrepresentation is made to him, he must be taken 
to have entered into the contract on the faith of it, and in order to take away his 
right to have the contract rescinded, it must be shown either that he had knowledge 
of facts which showed it to be untrue, or that he stated in terms or showed clearly 
by liis conduct that he did not rel\ on the representation (46). 

342. Forfeiture after rescission : — After proceedings for rescission have com 
mewed, forfeiture of the shares for non payment of calls will be restrained until trial, 
on the plaintiff giving an undertaking as to damages and paying the amount of calls 
with iiUeiesl into the Court (47). 

(40) Adam v. New Biggin [t888] 13 App. Cas. 308. 

(41) U. K. Shipowners’ Co. [1865] 11 1..T. 613 (C.A.) ; Newlands v. National E. A. 
Assn. [1885] 54 I.J. (Q.B.) 428 (C.A.). 

(4a) Central Ry. Co. of Venezuela v. Kisch f 18O7] L.R. 2 H.L. 99; Ross i». Estates 
Investment Co. f 1 808J 3 Ch. App. fi 82 ; Kent v. Freehold Land Co. [1868] 3 Ch.’ 
- App. 493 ; Henderson v. Lacon [1867] 5 F.q, a 49 ; Arnison v. Smith [1889] 

41 Ch. D. 37 2 ; Reese River &c. Co. v. Smith [1869! I..R. 4 H.L. 64 : London 8c 
loeds Bank (1887] 56 L.T. 115 ; London & Staffordshire &c. Co. [1883] 24 Ch. D. 
149; Blake’s case [18(15] 34 Beav. 639; Wain wright’s case [1890] 63 L.T. 429; 
Glascir v. Rolls [>889] 42 Ch. I) 436; Mount Morgan (West) Gold Mine (1887] 
r,( i L.T. 622 ; Scott v. Snyder &c. Co. [1892] 67 L.T. 104 ; Lodwkk v. Perth 

[18841 * t.l.r. 76. 

(43) Shiromani Sugar Mills v. Debi Prasad [1950] A. 508. 

(44) Hall v. Old T. I, Mining Co. [187O] 3 Ch. D. 749. 

(45) Peel’s case [18117] 2 Ch. App. (174. 

(4(1) Redgrave v. Hurd [1881] 20 Ch. I). 1 , (C.A.) : Central Ry. Co. of Venezuela v. 

Kisch [1887] L.R. 2 H.L. 99. 

(47) Lamb v. Sambas 8cc. Co. [1908] 1 Ch. 845. 
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343. Claim for react* if on and damages :~~A person may combine in the 
same action his claim for rescission and damages for deceit or compensation under 
the Act against the directors and other persons {48). Where a prospectus contains a 
false representation as to a matter of fact made in order to induce a person to act 
thereon, and acting on sitch representation he sustains damage, it may be recovered 
from the directors or promoters who authorized the issue of the prospectus (49). The 
false statement must be as to matter of fact and not of law (50). But a statement as 
to something expected to happen in the future is generally a matter of opinion (50). 
The plaintiff must prove that the defendant was responsible for the prospectus (51). 
If the false statement is made in the honest belief that it is true it is not fraudulent 
and docs not give ground for an action of deceit (52) ; but see s. 6s and notes. 

344. Damages -A shareholder cannot retain his shares and bring an action 
tin damages against the company (53). He must show that he has repudiated the* 
shares and has not ac ted as a shareholder after discovciitig the misrepresentation (54). 
rhe right of icscission is lost by delay in repudiating the shares within a reasonable 
Him:, as well as by the commencement of winding up (55). 

345. Measure of damages : — The plaintiff must piove actual damage to him- 
self (56) and the measure of damages is the difference between what the shareholder 
paid for the shares and what they were worth when the shares were allotted to 
him (57). 

The right of action for deceit survives to the personal representatives of the 
aggrieved person (58). The compensation should be estimated with reference to the 
loss sustained and does not resemble a penalty (r,cj). 

346. Director’s liability : — A director is not liable in respect of false repre- 
sentation in a prospectus issued by his co-directors or any other agent of the company 
unless he has expressly authorized or tacitly permitted its issue, nor is a promoter 
liable if the misrepresentation is not made with his consent or by his agent (60). 

Where a prospectus fulfilling all requirements of law was filed with the register, 
but subsequently a prospectus was issued in Bengali which did not contain certain 
particulars required by s. 93 of the previous Act and was not a verbatim translation 
of the English prospectus filed with the Registrar, it was held that the person issuing 
the Bengali prospectus was liable to be convicted under sub-section (5) of s. 9a of 
the previous Act (61). 

56* Matters to be stated and reports to be set out in 
prospectus. — (1) Every prospectus issued — 

(a) by or on behalf of a company, or 

(b) by or on behalf of any person who is or has been 
engaged or interested in the formation of a company, 

(48) Frankcnburgli ?». Great Horseless Carriage Co. 1 190*1] 1 Q .B. 504 (C.A.). 

(49) Arnison v. Smith (1889) 41 Gh. I). *548 (C.A.). 

(50) Beattie v . Kbury | j 87a* | 7 Ch. App. 777. on appeal I1H74J I..R. 7 H.L. 102. 

(51) Watts v. Atkinson [189*4] 8 T.L.R. *35 (G.A.). 

(5*) Derry v. Peek [1889] 14 App. Cas. 337. 

(53) Houldsworth v. City of Glasgow Bank [1880] 5 App. ('.as. 317. 

(54) Bvvlch y-Plwm Lead Mining Co. v. Baynes |i8t>7] 2 F.xch. 324. 

(55) Overend. Gurney & Go. [1867] 2 ILL. 325 sub tit mi. Oakes v. Turquatid. 

(56) Hyde v, Buhner |i868] 18 L.T. 293. 

^7) Arkwright v. No whole! |iH8i| 17 Gh. 1 ). 301 (G.A.) : Stevens v. Hoarc* | i<km 1 
T.L.R. 407. 

(r t 8) Twvcross v. Grant [1878) 4 G. 1 M). 40 (G.A.). 

(59) Thomson v. Glanmorris 1 1900] 1 Gh. 718 (G.A.). 

((>0) Keighley. Mnxtcd & Co. v. Durant [1901] A.C. 240. 

(61) Emperor v. Bengal Salt Co. [1936] G. 33, 40 C.W.N. 320, 37 Gr. L.J. 379. 



COMPANIES ACT, 1956 


S- 5«j 


1S5 


shall state the matters specified in Part I of Schedule 11 and 
6et out the reports specified in Part II of that Schedule ; and 
the said Parts I and II shall have effect subject to the provi- 
sions contained in Part III of that Schedule. 

(2) A condition requiring or binding an applicant for 
shares in or debentures of a company to waive compliance 
with any of the requirements of this section, or purporting to 
affect him with notice of any contract, document or matter 
not specifically referred to in the prospectus, shall be void. 

(3) No one shall issue any form of application for shares 
in or debentures of a company, unless the form is accompanied 
by a prospectus which complies with the requirements of 
this section : 

Provided that this sub-section shall not apply if it is shown 
that the form of application was issued either — 

(a) in connection with a bom fide invitation to a 
person to enter into an underwriting agreement with 
respect to the shares or debentures ; or 

(b) in relation to shares or debentures which were 
not offered to the public. 

If any person acts in contravention of the provisions of 
this sub-section, he shall be punishable with fine which, may 
extend to five thousand rupees. 

(4) A director or other person responsible for the pros- 
pectus shall not incur any liability by reason of any non-com- 
pliance with, or contravention of, any of the requirements of 
this section, if — 

(a) as regards any matter not disclosed, he proves 
that he had no knowledge thereof ; or 

(b) he proves that the non-compliance or contraven- 
tion arose from an honest mistake of fact on his part ; or 

(c) the non-compliance or contravention was in 
respect of matters which, in the opinion of the Court 
dealing with the case, were immaterial, or was otherwise 
such as ought, in the opinion of that Court, having regard 
to all the circumstances of the case, reasonably to be 
excused : 

Provided that no director or other person shall incur any 
liability in respect of the failure to include in a prospectus a 
statement with respect to the matters specified in clause 18 of 

*4 
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Schedule II, unless it is proved that he had knowledge of the 
matters not disclosed. 

(5) This section shall not apply— 

(a) to the issue to existing members or debenture 
holders of a company of a prospectus or form of application 
relating to shares in or debentures of the company, whether 
an applicant for shares or debentures will or will not have 
the right to renounce in favour of other persons ; or 

(b) to the issue of a prospectus or form of application 
relating to shares or debentures which are, or are to be, 
in all respects uniform with shares or debentures previously 
issued and for the time being dealt in or quoted on a 
recognised stock exchange ; 

but, subject as aforesaid, this section shall apply to a prospectus 
or a form of application, whether issued on or with reference 
to the formation of a company or subsequently. 

(6) Nothing in this section shall limit or diminish any 
liability which any person may incur under the general law or 
under this Act apart from this section. 

This section is based upon s. 93 of the Cl. L. (Vs redraft and s. 38 of the English 
Act of 1948 — Notes on Clauses. 

347. Prospectus not to be misleading :--It is very important to remember' 
that a prospectus should never be misleading. It should reveal the facts in their 
true colour, as men puL their money in the company on the faith of its prospectus. 
Where a prospectus was issued which purported to invite persons to become share- 
holders in an old established business, but money was really being asked to feed and 
supply an ambitious gamble, it was held that the prospectus was false in material 
particulars. “To advertise that business,” observed Lord Hewart C. J., ”as a 
normal business seeking development when money is really being asked to feed and 
supply an ambitious gamble, is merely deceit. The argument is not that in this 
or that particular this prospectus is true ; the argument is that its whole purpose 
and effect were to deceive” (pa). For the penalty for issuing a false prospectus see 
s. 628. 

348. Meaning of “address” : —Address generally means residence ; is is not 
sufficient to state the place of business (63). 

349. “Founders’ or management shares* * -^Founders* shares are generally 
few in number and of small nominal value. They are generally created for and 
appropriated to the remuneration of the founders or promoters of the company, they 
undertaking to pay the preliminary expenses and guarantee the placing of the shares 
which are offered for public subscription (64). Founders* shares arc usually given a 
right to a share, sa> one-third of the surplus profits of the company, after paying a 
fixed dividend (say, seven per cent, per annum) on the other shares ; and the reason 

(fia) R. v . Bishirgian [1936] 154 L.T. 499 C.A. at p. 502. 

(63) Story v . Rees [1890124 Q.B.D. 748. 

(64) Palmer's Company Precedents, 15th ed. (1938), p, 533 
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why the founders’ shares attain such high prices in some cases, is that such share of 
surplus profits, though not very large in itself, may, when spread over a few founders’ 
shares, amount to a very large percentage (65). The founders’ or management shares 
are ordinarily deferred shares receiving no dividend until the preference and ordinary 
shares have been paid a fair dividend, the amount varying according to agreement. 
These shares are generally used to remunerate the promoters or founders of the 
company or the underwriters of the share capital. They are few in number and 
when surplus profits are large, these shares become very valuable (66). In the case, 
noted below (67), there was only one management share in respect of which no 
dividend was payable, but it gave the holder thereof a majority of one over all other 
votes which could on any poll be cast by all other shareholders present in person 
or by proxy, so that the holder of the share had complete control of the voting 
power. The management share also conferred a right on a return of capital in a 
winding up to one-half of any surplus assets remaining after making provision for 
the claims of the preference shareholders. At a later date the management share 
was renamed reversionary share and its voting rights altered so that upon a poll on 
any special or extraordinary resolution (except a resolution for removing an elected 
director) the holder should have such a number of votes as should (together with 
any other votes exercisable by him) exceed by one-third the total votes which could 
be cast by all the other shareholders present in person or by proxy. 

It is not lawful to exchange the founders’ (68) or deferred shares for a larger 
amount of ordinary shares, as this may be in the nature of issuing the ordinary shares 
at a discount (69). Where additional shares are issued at a premium (70), the 
founders often claim the premium to be profit and demand their proportionate share, 
for it appears that the premium’ may be regarded as profit and may be applied in 
paying dividend (71). But see now s. 78. 

It is to be noted that the present Act piohibits the issue of shares with dispro- 
portionate rights. See ss. 88 and 89 post. 

350 . Remuneration of directors If the remuneration of directors is pro- 
vided for in the articles, it cannot be changed without a special resolution (7a). If 
the articles provide for the remuneration, it may be paid out of capital, in case 
there is no profit (73). Directors however may waive their remuneration, and if they 
du so, they cannot claim it again (74). Directors cannot get their travelling expenses, 
unless this is expressly provided for in the articles (75). For fuller notes see those 
under s, 252 and reg. 65 of Table A. 

351 . What is sufficient statement Under the old Act when the amount of 
the minimum subscription stated in the prospectus and the memorandum or the 
articles of association had been subscribed within one hundred and eighty days after 
the first issue of the prospectus, and the sum payable on application had been paid 
and received in cash or by cheque, the company might proceed to allotment (76). 
Ten per cent, of the shares offered was held to be a sufficient statement of the 


(65) Ibid, p. 534. 

(66) Gore-Browne, 36th ed. p. 3s ; Hals. p. 90. 

(67) Investment Trust Corpn. v. Singapore Traction Co. [1935] Ch. 615, (C.A.). 

(68) Story v. Rees (supra). 

(69) Development Co. of C. & W. Africa [1902] 1 Ch. 547 ; Anglo-French Exploration 
Co. [1902] 2 Ch. 845. 

(70) Greater Britain Re-Insurance Co. [1921] 124 L.T. 194. 

(71) Hoarc & Co. [1904] 2 Ch. 208. 

(72) Boschoeck Proprietary Co. v. Fuke [1906] 1 Ch. 148. 

(73) Lundy Granite Co. [1872] 26 L.T. 673, 

(74) West Yorkshire Darracq Agency v. Coleridge [1911] 2 K.B. 326. 

(75) Young v. Naval, Military &c. Ltd. [1905] 1 K.B. 687. 

(76) S. tot. Now see s, 69. 
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amount (77). The statement of the minimum subscription must be an express state- 
ment and not one which can be implied from other statements in the prospectus (78). 
Now see s. 69. 

A person is entitled to revoke his application for shares when, before the date 
of allotment, the prospectus is changed in material particulars, e.g., the minimum 
subscription is reduced from Rs. 40,000 to Rs. 10,000 (79). 

352 . “Subsequent offer 1 ' : --Where although the first prospectus was headed 
“for private circulation only”, but contained a statement that it had been filed with 
the Registrar, it was held that this circulation of the first prospectus was an offer 
10 the public, and consequently the second prospectus was a “subsequent offer” and 
that the first offer ought to have been stated (80). The remedy of the allottee in 
such a case is in damages against the person responsible for the prospectus, and not 
by rescission (81). The term “friends” used in a prospectus includes business 
friends (8a). 

353. Instalment • — If the prospectus names the days upon which instalments 
of the shares are payable, the company cannot call up the amount more rapidly. Bui 
a general statement that “it is anticipated that no further call will be made” does 
not prevent the company calling up the whole unpaid amount, and an arrangement 
between the company and its members as to the times at which calls shall be made 
is not binding on the liquidator in winding up (83). 

354 . Fully paid up shares : — A contract to issue shares as fully paid up will 
not protect the allottee from having to pay up the whole amount of the shares unless 
there was good consideration for the contract, e.g., either an existing debt which 
was extinguished, or a promise to make over properly or to do future work (84). 

355 . Requirement of the section : “Where the company purchases the benefit 
of an existiug contract, it will be necessary to state both the price paid for such 
benefit and the price payable under the contract (85). But this section docs not 
require that the prospectus should, in the case of a completed purchase, disclose 
the amount of the purchase money paid by the vendor upon his acquisition of tlu* 
property. As to the disclosure of the name of the vendor’s vendor, the test seems 
to be whether any of the cash paid by the company is paid to the original vendor 
or not (85). 

For the meaning of the word “cash” see notes to s. 159. 

As to the commission that may be paid to the underwriter see notes to s. 76. 

If the terms of the prospectus arc afterwards altered, the underwriting agree- 
ment may become void (86). See notes to s. 76. 

356 . What are preliminary expenses : — Powers arc generally taken in the 
memorandum of association to pay flic preliminary expenses comprising preparation, 
printing, circulating and advertising the prospectus, and the preparation and print- 

(77) West Yorkshire Darracq Agency [ic)o8| W.N. 236. 25 T.L.R. 77. S. 101(2) of 

the old Act. Bui now see sub s. (1) of s. 69 and Sch. II of the present Act. 

(78) Rousell v. Burnham [1909] 1 Ch. 127. 

(79) Rajagopala v. South Indian Rubber Woiks [iqja] M. 656. 1 1 94 s | 2 M.L.J. 228, 
[1942] M.W.N. 475, 203 f.C. 243. 

(80) South of England Natural Gas* Co. [1911] j Ch. 573; Wimbledon Olympia Lid. 
[1910] 1 Ch. 630. 

(81) Ibid (South of England fee.). 

(82) Bansidhar 1/. Tata Power Co. [1925] B. 272, 27 Bom. L.R. 330. 87 I.C. 547. 

(83) Cordova Union Gold Co. [1891] 2 Ch. 380. 

(84) Eddystone Marine Insurance Co. [1893] 3 Ch. 9. 

(85) Brooks v. Hansen [1906] 2 Ch. 129. 

(86) Warner International Co, v. Kilbum, Browne fe Co. [1914] W.N. fit, 110 L.T, 
456.. 
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ing of the memorandum and articles of association as well as the fees, stamps and 
registration expenses. But even without the powers a company may pay the prelimi- 
nary expenses including commission for placing the shares (87). A promoter however 
cannot recover them if the company refuse to pay, even where there is a provision 
in the memorandum or the articles in this behalf (88) ; for provisions thereof cannot 
be taken advantage of by the outsiders or even by the members in any other capa- 
city than that of the members (89). A statement in the articles of association that 
the company shall pay the preliminary expenses of forming the company docs not 
give the promoters or the solicitor a right 10 be paid the expenses incurred by 
them (90). 

357* Notice of contents of contracts A prospectus, which merely specifies 
the dates of and names of parties to contracts, docs not give notice of circumstances 
contained in the contracts which are material to be known, and the omission causes 
the prospectus to give a false impression (91). The mere statement in the prospectus 
of the dates and parties to the agreement under which the promoter took a secret 
profit not being a sufficient disclosure to the shareholders, he was liable as a pro- 
moter who had received a secret profit (92). Where a director issued a prospectus 
which omitted to disclose a material contract, he “knowingly issued" the prospectus 
where he had a general knowledge of the existence of contracts which might fall 
within the section and be made no inquiries into these contracts, but relied upon 
the assurance of the company’s solicitor that the prospectus disclosed all such 
contracts (93). "In my opinion," said Swinfen Eady “the contract .... was a 
material contract and should have been disclosed in the prospectus, and as it appears 
from the minutes that all the directors were aware of this contract they were all 
liable under s. 38 of the Act of 1867 to such of the plaintiffs as took shares on the 
faith of the prospectus" (94). 

358 . *' ‘Material con tract” : A material contract under this section appears to 

be one which, upon a reasonable construction of its purport and effect, would 
assist a person in determining whether he would become a shareholder in the com- 
pany (95), or one which is calculated to influence persons in making up their minds 
whether or not they will apply for shares (9O). T11 this connection sec also 

Gluck stein v. Barnes (97). 

A contract may be material all hough it lias been wholly carried out. A mistaken 
view in this respect is no answer to an action based on non disclosure, however 
honest the directors might have been (98). 

359. Construction— -estoppel Where a clause in a prospectus refers to an 
agreement and purports to set out its effect with the knowledge and acquiescence 
of the other contracting party or his duly authorised agent, the latter is thereby 
(.‘stopped from setting up any other construction of the agreement (99). 

(87) Metropolitan C. O. Assn, v . Scrimgeour [1895) » O.B. G04 ; Licensed Victualler’ 
M. T. Assn, [1889) 42 Ch. D. 1. 

(88) Rotherham Alurn Chemical Co. I1883] 23 Ch. 1 ). 103. 

(89) Biownc v. La Trinidad [1887] 37 Ch. D. 1. 

(90) English & Colonial Produce Co. [190b] 2 Ch. 435. 

(91) Aaron’s Reefs v. Twiss 1 189b] A.C. 273. See also J. Sc P. Coates, Ltd. v Crossland 
1 1904] 20 T. 1 ..R. 800. 

(92) Sale Hotel Sec. Co. [1897] 77 L.T. 681, 

(93) Tail v. Macleay [1904] a Ch. 631. 

(94) ]. Sc P. Coates, Ltd. v. Crossland, supra. 

(95) Sullivan v. Mitcaifc [1880I 5 C.P.I). 435 at p. 465. 

(96) Twycross v. Giant [1877] a C,P.D. 469 at p. 485 ; Broome v. Speak f 1 90*5] 1 Ch. 
586, 619 Sc 677 affirmed sub nom. Shcpheard v. Broome [1904] A.C. 342. 

(97) [>!K»1 A.C. *40. 

(98) Shepheard v. Broome (supra). 

(p 9) De Tchihatchce v. Salemi Coupling Ltd. [193a] 1 Ch. 330, 
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360 . Effect of noinllfcloaure : — If the contract is not disclosed, any person 
who has taken shares on the faith of the prospectus can claim damages suffered by 
him (i) ; but he must prove that if he had known the undisclosed contract, he would 
not have become a shareholder (a). Where there is no fraud in fact and the non- 
disclosure is owing to an honest mistake, a subscriber of shares, who has agreed to 
waive any fuller compliance with the section than is contained in the prospectus, 
cannot maintain an action for damages (2). 

361 . Effect of failure to comply with the provisions : — Under this sec- 
tion a company is not absolved from the liability under s. 6s (3). The failure to 
comply with the provisions of this section may in some cases give a right to rescind 
the contract to take shares, or to damages against the directors ; but to establish 
such a right it is necessary to prove more than mere omission of one or more of the 
particulars (4) and in such a case the remedy is not against the company in rescission 
or damages but against the persons responsible for the omission (5). 

362 . Liability— for breach of a statutory duty : — The law of liability for 
breach of a statutory duty has thus been stated by Fletcher-Moulton, L. J. : “If 
by a statute a duty is laid on any person, every member' of the public has a right 
to have the duty performed. The breach of it does not give every member of the 
public a right of action, because damage is an essential part of such cause of action ; 
but it is settled law that where damage has accrued to any person through breach of 
statutory duty by another person the latter is liable*' (6). 

363 . Loss a§ a natural result of default : — It will be necessary for the com- 
plaining party to show that his loss has arisen as a natural result of the defendant's 
default in complying with his statutory duty. He must satisfy the Court that if the 
proper statements had been contained in the prospectus, he would not have taken 
the shares (7). But the party alleging misrcpiescn rations will be pinned down to the 
misrepresentations alleged in his pleadings (8). 

364 . Misrepresentation in prospectus : — No misrepresentation or canccal- 
ment of any material facts or circumstances will be permitted in a prospectus. The 
public arc entitled to have the opportunity of judging of everything material 
to a knowledge of the true character of the undertaking (9). Where a person has 
been, by the fraudulent misrepresentations of directors or by their fraudulent con- 
cealment of facts, drawn into a contract, to purchase shares in a company, the directors 
ernnot enforce the contract against him, and he may rescind it (10). A contract in- 
duced by fraud is not void but voidable, and therefore though the persons who by 
their fraud induced it may not enforce if, other persons may, in consequence of it, 
acquire interests and rights which they may enforce against the party who has been 
so induced^ to enter into it (10). Under the exception in s. 19 of the Indian Con- 
tract Act the contract, even if caused by misrepresentation, would not be voidable, 
if the defendant had the means of discovering the truth with ordinary diligence. 

(1) Wimbledon Ohmpia [1910] 1 Ch. 630; Nash v. Calthorpe [1905] 2 Ch. 237; sec 
also Macleay vl Tait [1906] A.C. 24 ; Marshall v. Morrison [1907] W.N. 29 *; Watts 
v. Bucknall [1903] 1 Ch. 766, 773. 

(2) Capcl 8c Co. v, Sim*s S. C. Co. # [1888] 58 L.T. 807 ; Macleay v . Tait (supra). 

(3) Shunmugam v. Ranga Rama [1934! M. 641, 67 M.L.J. 437, 152 LG. 703. 

(4) Wimbledon Olympia Ltd. [1910] 1 Ch. 630. 

(5) South of England Natural Gas Co. (supra). 

(6) David v. Britannic - Merthyr Coal Co. [tgoqj 2 K.B. 14G at p. 157. 

(7) Nash v. Crlthorpe [1905] 2 Ch. 237 : Macleay v. Tait [1906] A.C. 24. 

(8) Mohun Lai v. Sri uungaji Cotton Mills Co. [1900] 4 C.W.N. 369. 

(9) Central Ry. Co. of Venezuela v. Kisch [1867] L.R. 2 H.L. 99. 

(10) Oakes v. Turquand [1867] L.R. 2 H.L. 325 ; Jagannath v. Official Liquidator 
[1938] All. 301, [1938] A. 193. 
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The application of thal exception is not restricted to cases where the party is fixed 
with constructive notice of the true state of affairs (8). 

The statements made in a prospectus arc the representations of the company, 
and where there are misrepresentations, the allottee is entitled to have his contract 
set aside and to be repaid the amount of his deposit money (11). If there is a 
material mispresentation in the prospectus upon which a shareholder relied when 
applying for shares, he is entitled, provided he seeks relief within a reasonable time 
after learning the truth and before the company is in liquidation, to have his name 
removed from the register and the amount paid upon the shares returned with in- 
terest (12). Only original subscribers and not the purchasers of shares can obtain 
damages (13), unless the prospectus was issued with a view to induce persons to 
become purchasers (14). As to what should be proved to obtain rescission of the 
contract to take shares and to establish the company’s responsibility, see the cases 
noted below (15). A variance between a prospectus and the memorandum of asso- 
ciation will not, necessarily and as a matter of course, relieve a member from his 
liability as a contributory (16). 

A shareholder’s contract to purchase shares from the company is only voidable and 
not void on account of misrepresentation in the prospectus (17). But he has 
not unlimited time within which to rescind the contract. He must rescind it 
promptly, that is within a reasonable lime of his becoming aware of the fraud giving 
him the right to rescind (17). 

The aggrieved party cannot, as against the company, retain the shares and claim 
damages (18). The relief can be claimed even after the shares have been forfeited 

(19). Where the forfeiture h not complete the Court will restrain the company 
from forfeiting the shares pending an action for rescission, usually requiring the 
plaintiff to pav into Court the amount of the call (20). The aggrieved party need 
not show that the statement in the prospectus was made fraudulently or was known 
to the person making it to be untrue (21). 

If the statement is true at the time it is made and becomes untrue before 
allotment of the shares, as for instance, if a director named in tin* prospectus has 
meanwhile resigned, it will be a good ground for rescission (22). 

365 . What may amount to misrepresentation Omission of material facts 
mav amount to a misrepresentation (23). But “in an honest prospectus many facts 
and circumstances may be lawfully omitted, although some subscribers may be of 
opinion that these would have been of materiality as influencing the exercise of their 
judgment” (24). On “tlic other hand, if by a number of statements you intentionally 

(n)Romanalh Gossain’s Case [1KO7] 2 Ind. Jur. N.S. 296. 

(12) Scottish Petroleum Co. [1883] -3 Ch. D. 413; Metropolitan Coal Consumers' Asso- 
ciation, Karberg s case [1892] 3 Ch. 1 ; Mohun Lai v. Sri Gungaji kc. Co. (supra) ; 
Central Ry. Co. of Venezuela v. Kisch [1867] L.R. 2 H.L. 99. 

(13) Peek v. Gurney [ l8 7$[ 6 H.L. 377. 

(14) Andrews v. Mockford [i8o6[ 1 Q.B. 372. 

(15) Redgrave v. Hurd [1881] 20 Ch. D. 1 ; Karberg’s case (supra) ; Lagunas Nitrate 
Co. v. Lagunas Nitrate Syndicate [1899] 2 Ch. 392 at p. 423 and Lyndc v. Anglo. 
Italian Hemp Spinning Co. [1896] 1 Ch. 178. 

(16) Oakes v. Turquand [1867] L.R. 2 H.L. 325 ; Jagannath v. Official Liquidator 

[1938] All. 301, [1938] A. 193. r A 

(17) Shiromani Sugar Mills v. Devi Prasad [1950] A. 508. 

(18) Houldsworth v. City of Glasgow Bank [1880]. 5 App. Cas. 317. 

(19) Aaron’s Reefs v. Twiss [1896] A.C. 273 at p, 287. 

(20) Lamb v. Sambas Rubber &c. Co. [1908] 1 Ch 845, 

(21) Lagunas Nitrate Co. v. Lagunas Nitrate Syndicate [1899] * Ch* 39 *- 

(22) Scottish Ptroleum Co. [1881^17 Ch. D. 373; Scottish Petroleum Co. [1883] 23 
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give a false, impression and induce a person to act upon it, it is not the less false, 
although if one takes each statement by itself there may be a difficulty in showing 
that any specific statement is untrue” (35). The prospectus must be taken as a 
whole, for “everybody knows that half a truth is no better than a downright false- 
hood” (*6). 

366 . Estoppel : — Where a party having a right to rescind his contract, after 
having knowledge of such right does any act affirming his contract, he cannot 
afterwards set up his right to avoid the coniract (37). T herefore any act by a share- 
holder recognizing his position as a member after knowledge of the misrepresenta- 
tion such as selling or trying to sell his shares, attending meetings, signing proxies, 
paying calls or accepting dividends will prevent him from obtaining rescission, even 
though done under a mistake as to his rights (38), unless he has meanwhile definitely 
elected to rescind the contract as by commencing proceedings (39). 

367 * Aggrieved party must seek relief within a reasonable time : — The 

complaining party should come within a reasonable time (30), as the rights and in- 
terests of other persons may intervene. ‘‘Where a person has contracted to take 
shares in a company and his name has been placed on the register, it has always 
been held that he must exercise his right of repudiation with extreme promptness 
after discovery of fraud or misrepresentation” (31). He must also seek relief, while 
the company is a going concern, for upon the commencement ol liquidation, 
voluntary or otherwise, the creditors ami shareholders are interested in retaining 
his name on the register, and against them he lias no claim to set aside the bargain 

(33). But where a counter claim foi rescission of the contract to lake shares was 
delivered alter the petition and before the winding up order was made, the share- 
holder was not too late to apply for relief (33). 

It is true that a shareholder cannot be relieved from his shares after a winding 
up application. But if he has started active proceedings to he relieved of his shares, 
the passing of a winding up order during their pendency would not prevent his 
getting the relief (34). The reason why a shareholder cannoL throw back his shares 
upon the company after a winding up is that the rights of third parties have inter- 
vened, and equities which would be sufficient as between the shaieholder and the 
company cannot be set up as against the creditois or the contributories (34). 

It ts not enough to serve the company with a notice of rcpuliation. The 
aggrieved parly must either procure the company to remove his name from the 
register, or commence proceedings to compel it to do so (35). 

368 . Where no right of rescission .‘—'Where there is omission to stale some 
fact which ought under this section to be slated, and the omission does not falsify 
that which is stated, there is no right of rescission (36). “Where parties are con- 

(35) Ibid, per Halsbury L. C. at p. 381. 

(sG) Pei Lord Macnaghlen in Giuckstein v. Barnes [1900] A.C. 340 at pp. 350 51. 
(37) Clough v. London Sc N. W. Ry. [1871] L.R. 7 Ex. s(i. 

(28) Dunlop T. Cycle Co. [1895] 75 L.T. 385. 

(39) Tomlin’s case [1898] j Ch. 104. 

(30) Oakes v. Turquand infra ; Jagannath t. Official Liquidator (supra). 

(31) Per Lord Davey in Aaron’s Reefs v . Twiss I1896] A.C. 373 at p. 294 ; see Scottish 
Petroleum Co. [1883] 23 Ch. D. 313 and Central Ry. Co. v. Kisch [1867] L.R. 

2 H.L. 99. 

(3 2) Oakes v. Turquand [1867] L.R. 2 H.I.. 325 ; Tcnnent v. Glasgow Bank [1879] 4 
App. Cas. 615 ; Scottish Petroleum Co. (supra). 

(33) Whiteley’s case [1900] 1 Ch. 365. 

(34) Shiromani Sugar Mills v. Debi Prasad [1950] A. 508. 

(35) Thompson’s case [1898] 5 Mans. 282. 

(36) Whimoledon Olympia Ltd. [1910] 1 Ch. 630 ; South of England Natural Gas Co. 
[1911] 1 Ch. 573 ; see also Twycross v. Grant (supra) ; Broome v. Speak (supTa) ; 
Shepheard v. Broome (supra) ; Watts v. Bucknall (supra). 
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trading with one another, each may, unless there is a duty to disclose,, observe 
silence in regard to facts which he believes would be operative upon the mind of 
the other’' (37). “Simple reticence does not amount to legal fraud" (38). An in- 
nocent misrepresentation in a prospectus may however be a ground for rescission 

(39). In the following cases there is no right of rescission for misrepresentation and 
non-disclosure in the prospectus : Where the allottee subscribed for the shares 
before he saw the prospectus (40) : where the prospectus itself showed that the state- 
ments made therein were based on hearsay and were 10 be verified later on (41) ; 
where the allottee did not rely on the statements, but made investigations himself 
(4a) ; where he is a man of such experience that he is not likely to be misled by 
the statements in the prospectus (43). 

369. Remedy of person taking shares from an allottee: — A person who 
lakes shares not from the company, but from a person to whom they were allotted, 
has no remedy against the company (44). But this rule does not apply where the 
prospectus is intended and used to induce purchasers in the market to buy the shares 
(45). The statutory liability created by this section is cumulative and not in subs- 
titulion of the law of deceit (4ft). 

For statement of principles as to (1) fiduciary relationship between promoters and 
shareholders, (2) validity of contracts between a company and its directors as pro- 
moters. (3) non liability of directors for losses when acting intra vires and honestly, 
(4) voidability of a contract for misrepresentations, and (5) impossibility of rescind- 
ing a contract after change of position, see the case noted below (47). 

As to a shaieholder’s right against the directors or other persons who have issued 
a false prospectus, see notes to s. 62. 

370 . Penalty : — See s. 59. As to the civil liability for misstatements in pros- 
pectus see s. 62 and as to the criminal liability, sec s. 63. 

371 . Sub»s. (3) : — This sub-section corresponds to sub-s. (2) of s. 96 of the 
old Act which was only a provision for the due compliance with the conditions 
mentioned therein and had no hearing on the contractual relationship between the 
intending shareholder and the company. The only consequence which that sub- 
section contemplated was a penalty on the offending official (48). The mere fact 
thy* the legislature had not included s, 9(1 in s. 102 (of the old Act) could not lead 
to the inference that a contract in contravention of sub s. (2) of s. 96 (of the ok! Act) 
was deemed to be void (48). 


57. Expert to be unconnected with formation or 
management of company. — A prospectus inviting persons to 
subscribe for shares in or debentures of a company shall not 
include a statement purporting to be made by an expert, unless 

(37) Per Fry J. in Davis v. I .on don Provincial M. I. C. [1878] 8 Ch. D. 469 at p. 474 
see also Turner v. Green [1895] 2 Ch. 209. 

(38) Walters v. Morgan (1861) 3 Dc G. F. & J. 718. 

(39) Rees River Silver Mining Co [1867] 2 Ch. App. fio j. 

(40) Smith v. Chadwick [1882] 20 Ch. D. 68. 

(41) British Burmah Lead Co. [1887] I~T. 815. 

(42) Jennings v . Broughton [1854] *3 L-J- 999 - 

(43) Hallows n. Fernie [1868] 3 Ch. App. 467. 

(44) Peek 17. Gurney [1873] I..R. 6 H.L. 377. 

(45) Andrews v. Mockford [1896] 1 Q.B. 372. 

(46) Aaron’s Reefs v. Twiss [1896] A.C. 273. 

(47) Lagunas Nitrate Co. v. Lagunas Nitrate Syndicate [1899] 2 Ch. 39a, 

(48) Mansukhlal v. Jupiter Airways Ltd. [1953] B. 11a, 


*5 
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the expert is a person who is not, and has not been, engaged 
or interested in the formation or promotion, or in the manage- 
ment, of the company. 

This section is new. It has been inserted by the Joint Committee with the 
following remarks: — “The Committee are of the view that no person who is con- 
nected either with the formation or with the management of a company should 
function as an 'expert* , This is provided in clause 56 (now s. 57). The penalty 
clause has, as a consequential change, been removed from clause 57 (now s. 58) and 
placed as clause 58 (now s. 59) which will apply both to clause 57 (now s. 58) and 
to new clause 56 (now s. 57)“ (vide J. C. R., para 25). 


58* Expert’s consent to issue of prospectus containing 
statement by him.— A prospectus inviting persons to subs- 
cribe for shares in or debentures of a company and including 
a statement purporting to be made by an expert shall not be 
issued, unless — 

(a) he has given his written consent to the issue 
thereof with the statement included in the form and con- 
text in which it is included, and has not withdrawn such 
consent before the - delivery of a copy of the prospectus 
for registration ; and 

( 1 b ) a statement that he has given and has not with- 
drawn his consent as aforesaid appears in the prospectus. 

This section is new. If is based on redraft of s. 94 by the C.L.C. and s. 40 of 
the English Act of 1948. Only some verbal improvements have been sought to be 
effected — Notes on Clauses. See notes to s. 57. 

372 . Report of expert : If the prospectus is based upon the report of an 
expert which contains false statements of fact, a person who applied for shares rely- 
ing on the report may rescind the contract, unless the directors had clearly warned 
the public that they did not vouch for the accuracy of the report (49). Concealment 
in a prospectus may amount to fraud (50). 


59. Penalty and interpretation. — (1) If any prospectus 
is issued in contravention of section 57 or 58, the company, 
and every person, who is knowingly a party to the issue 
thereof, shall be punishable with fine which may extend to 
five thousand rupees. 

(2) In sections 57 and 58, the expression “expert” includes 


(49) Mair v. Rio Grande Rubber Estate. [1913] A.C. 853 at p. 872 ; Pacaya Rubber 
&c. Co. [1914] 1 Ch. 542. 

(i>o) Sec Christenville Rubber Estates [1911] W.N. 21b, 28 T.L.R. «8. Shepheard v. 
Broome [1904] A.C. 342 * Pacaya Rubber He c. Co., supra ; Mair v. Rio Grande 
Rubber Estates, supra. 
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an engineer, a valuer, an accountant and any other person 
whose profession gives authority to a statement made by him. 

This section has been inserted by the Joint Committee. See notes to s. 57 ante. 


60 . Registration of prospectus. — ( 1 ) No prospectus 
shall be issued by or on behalf of a company or in relation to 
an intended company unless, on or before the date of its 
publication, there has been delivered to the Registrar for 
registration a copy thereof signed by every person who is 
named therein as a director or proposed director of the com- 
pany or by his agent authorised in writing, and having endorsed 
thereon or attached thereto— 

(a) any consent to the issue of the prospectus required 
by section 58 from any person as an expert ; and 

( b ) in the case of a prospectus issued generally, also — 

(i) a copy of every contract required by clause 16 
of Schedule II to be specified in the prospectus, or, in 
the case of a contract not reduced into writing, a 
memorandum giving full particulars thereof ; and 

( ii ) where the persons making any report required 
by Part II of that Schedule have made therein, or have, 
without giving the reasons, indicated therein, any such 
adjustments as are mentioned in clause 32 of that 
Schedule, a written statement signed by those persons 
setting out the adjustments and giving the reasons 
therefor. 

(2) Every prospectus to which sub-section (1) applies 
shall, on the face of it, — 

(a) state that a copy has been delivered for registra- 
tion as required by this section ; and 

( b ) specify any documents required by this section 
to be endorsed on or attached to the copy so delivered, or 
refer to statements included in the prospectus which specify 
those documents. 

(3) The Registrar shall not register a prospectus, — 

(a) unless it is dated and the copy thereof signed in 
the manner required by this section and unless further it 
has endorsed thereon or attached thereto the documents 
(if any) specified as aforesaid ; and 
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(b) in case the prospectus names any person as the 
auditor, legal adviser, attorney, solicitor, banker or broker 
of the company or proposed company, unless also it is 
accompanied by the consent in writing of the person so 
named, to act in the capacity stated. 

(4) No prospectus shall be issued more than ninety days 
after the date on which a copy thereof is delivered for registra- 
tion ; and if a prospectus is so issued, it shall be deemed to be 
a prospectus a copy of which has not been delivered under this 
section to the Registrar. 

(5) If a prospectus is issued without a copy thereof being 
delivered under this section to the Registrar or without the 
copy so delivered having endorsed thereon or attached thereto 
the required consent or documents, the company, and every 
person who is knowingly a party to the issue of the prospectus, 
shall be punishable with fine which may extend to five thou- 
sand rupees. 

This section is based on s. 92 of the old Act, redraft ol s. 95 bv the C.L.C. 
and s. 41 of the English Act of 1948. A few drafting changes of no great consequence 
have been made — Notes on Clauses. 

, Sec notes to s. 55. 

61. Terms of contract mentioned in prospectus or 
statement in lieu of prospectus, not to be varied. — A com- 
pany shall not, at any time, vary the terms of a contract referr- 
ed to in the prospectus or statement in lieu of prospectus, 
except subject to the approval of, or except on authority given 
by, the company in general meeting. 

This section corresponds to s. 99 of the previous Ad. It is based on s. 96 of 
the C.L.C.’s redraft and s. 4* of the English Act of 1948. Ii may be noted that the 
C.L.C.’s redraft makes the provisions applicable to all companies whether or not 
they have a share capital and the exemption contained in s. 4 2 (a) of the English 
Act in regard to private companies has also been omitted. This section in both res 
pect follows the C.L.C.’s redraft — Notes on Clauses. 

The words “or except on authority given by", have been inserted by the Joint 
Committee. 


62. Civil liability for mis-statements in prospectus. — 
(1) Subject to the provisions of this section, where a prospec- 
tus invites persons to subscribe for shares in or debentures of a 
company, the following persons shall be liable to pay compen- 
sation to every person who subscribes for any shares or deben- 
tures on the faith of the prospectus for any loss or damage he 
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may have sustained by reason of any untrue statement included 
therein, that is to say,— 

(a) every person who is a director of the company at 
the time of the issue of the prospectus ; 

(b) every person who has authorised himself to be 
named and is named in the prospectus either as a director, 
or as having agreed to become a director, either immediate- 
ly or after an interval of time ; 

(c) every person who is a promoter of the company ; 
and 


(d) every person who has authorised the issue of the 
prospectus : 


Provided that where, under section 58, the consent of a 
person is required to the issue of a prospectus and he has 
given that consent, or where, under clause ( b ) of sub-section (3) 
of section 60, the consent of a person named in a prospectus is 
required and he has given that consent, he shall not, by reason 
of having given such consent, be liable under this sub-section 
as a person who has authorised the issue of the prospectus 
except in respect of an untrue statement, if any, purporting to 
be made by him as an expert. 

(2) No person shall be liable under sub-section (1), if he 
proves — 

(a) that, having consented to become a director of the 
company, he withdrew his consent before the issue of the 
prospectus, and that it was issued without his authority or 
consent ; 

(b) that the prospectus was issued without his know- 
ledge or consent, and that on becoming aware of its issue, 
he forthwith gave reasonable public notice that it was 
issued without his knowledge or consent ; 

(c) that, after the issue of the prospectus and before 
allotment thereunder, he, on becoming aware of any untrue 
statement therein, withdrew his consent to the prospectus 
and gave reasonable public notice of the withdrawal and of 
the reason therefor ; or 

( d ) that — 

(i) as regards every untrue statement not purpor- 
ting to be made on the authority of an expert or of a 
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public official document or statement, he had reasona- 
ble ground to believe, and did up to the time of the 
allotment of the shares or debentures, as the case may 
be, believe, that the statement was true ; and 

(ii) as regards every untrue statement purporting 
to be a statement by an expert or contained in what 
purports to be a copy of or an extract from a report or 
valuation of an expert, it was a correct and fair repre- 
sentation of the statement, or a correct copy of, or a 
correct and fair extract from, the report or valuation ; 
and he had reasonable ground to believe, and did up 
to the time of the issue of the prospectus believe, that 
the person making the statement was competent to 
make it and that that person had given the consent re- 
quired by section 58 to the issue of the prospectus and 
had not withdrawn that consent before delivery of a 
copy of the prospectus for registration or, to the defen- 
dant’s knowledge, before allotment thereunder ; and 

(iii) as regards every untrue statement purporting 
to be a statement made by an official person or contain- 
ed in what purports to be a copy of or extract from 
a public official document, it was a correct and fair 
representation of the statement, or a correct copy of, 
or a correct and fair extract from, the document : 

Provided that this sub-section shall not apply in the case of 
a person liable, by reason of his having given a consent 
required of him by section 58, as a person who has authorised 
the issue of the prospectus in respect of an untrue statement 
purporting to be made by him as an expert. 

(3) A person who, apart from this sub-section, would, 
under sub-section (1), be liable by reason of his having given 
a consent required of him by section 58 as a person who has 
authorised the issue of a prospectus in respect of an untrue 
statement purporting to be made by him as an expert, shall 
not be so liable, if he proves— 

(a) that, having given his consent under section 58 
to the issue of the prospectus, he withdrew it in writing 
before delivery of a copy of the prospectus for registra- 
tion ; 

( b ) that, after delivery of a copy of the prospectus for 
registration and before allotment thereunder, he, on be- 
coming aware of the untrue statement, withdrew his 
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consent in writing and gave reasonable public notice of the 
withdrawal and of the reason therefor ; or 

(c) that he was competent to make the statement 
and that he had reasonable ground to believe, and did up 
to the time of the allotment of the shares or debentures, 
believe, that the statement was true. 

(4) Where— 

(a) the prospectus specifies the name of a person as 
a director of the company, or as having agreed to become 
a director thereof, and he has not consented to become 
a director, or has withdrawn his consent before the issue 
of the prospectus, and has not authorised or consented to 
the issue thereof *, or 

( b ) the consent of a person is required under section 
58 to the issue of the prospectus and he either has not 
given that consent or has withdrawn it before the issue of 
the prospectus ,* 

the directors of the company excluding those without whose 
knowledge or consent the prospectus was issued, and every 
other person who authorised the issue thereof, shall be liable 
to indemnify the person referred to in clause (a) or clause (b), 
as the case may be, against all damages, costs and expenses to 
which he may be made liable by reason of his name having 
been inserted in the prospectus or of the inclusion therein of 
a statement purporting to be made by him as an expert, as the 
case may be, or in defending himself against any suit or legal 
proceeding brought against him in respect thereof : 

Provided that a person shall not be deemed for the pur- 
poses of this sub-section to have authorised the issue of a 
prospectus by reason only of his having- given the consent 
required by section 58 to the inclusion therein of a statement 
purporting to be made by him as an expert. 

(5) Every person who, becomes liable to make any pay- 
ment by virtue of this section, may recover contribution, as in 
cases of contract, from any other person who, if sued separately, 
would have been liable to make the same payment, unless the 
former person was, and the latter person was not, guilty of 
fraudulent misrepresentation. 

(6) For the purposes of this section- 

fa) the expression ‘‘promoter” means a promoter 
who was a party to the preparation of the prospectus or of 
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the portion thereof containing the untrue statement, but 
does not include any person by reason of his acting in a 
professional capacity for persons engaged in procuring the 
formation of the company ; and 

( b ) the expression “expert” has the same meaning as 
in section 58 . 


This section corresponds to s. ioo of the previous Act. It is based on s. 97 cf 
the C.L.C.'s redraft and s. 43 of the English Act of 1948. Some minor drafting 
changes have been made — Notes on Clauses. 

In sub s. (5) some verbal alterations have been made by the Joint Committee. 

372A. : This section reproduces the provisoins of the Directors* Liability Act 
passed in England in 1890 for the purpose of strengthening the law as enunciated by 
the House of Lords in Derry v. Peek [1889J 14 App. ('as. 337 in respect of directors’ lia- 
bilities. “Now the Directors’ Liability Act was passed in 1890. the year after Derry 
v. Peek was decided in the House of Lords, and as it seems to me, for the express 
purpose of getting rid of the effect of that decision, so far and so lar only as di- 
rectors and promoters issuing a prospectus on the one hand and persons taking shares 
and debentures on the other hand arc concerned” (51). 

373. Scope:- This section is confined to prospectus issued !>\ or on behalf of 
the company and the directors arc not liable to purchasers from third parties (52). 
But sec s. (14. Where the plaintiff succeeds on a cause of action under this section, 
he would be entitled to such “compensation” as he might prove in addition to any 
damages recovered in respect of fraudulent misrepresentation (53). 

This section has created new statutory liabilities in addition to the general law 
of deceit. 

374. Prospectus ought not to misrepresent facts A prospectus ought not 
to misrepresent actual and material facts or to conceal facts material to be known the 
misrepresentation or concealment of which may improperly influence and mislead the 
mind of the reader ; for if he is thereby deceived into becoming an allottee of shares 
and in consequence suffers loss, he is entitled to proceed against those who thus 
misled him (54). Where a company issues a prospectus, a person contracting to 
take shares on the statement t Herein contained has a right not to be misled by anv 
statement actually false but to be informed of all the facts the knowledge of which 
might reasonably have deterred him from so contracting ; and if the prospectus in 
that sense contains misrepresentation, or the absence of true representation, the 
contract will not be enforced (55). As to what concealment or ambiguity amounts 
to misrepresentation, see the last cited case. But mere non-disclosure of facts, unless 
such non-disclosure had the effect of making the disclosed facts absolutely false, 
would not be sufficient to sustain a proceeding which is really in the nature of an 
action for misrepresentation (56). Delay cannot be set up as an answer to such a 
suit (56). 


(51) Me Connel v. Wright [1903] 1 Ch. 546. 

(52) Urquhart v. Stracey [iga8] N.L 40 affirmed by C.A. [1928] N.I. ifia, on appeal to 
the House of Lords sec Clark v. Urquhart [1930] A.C. 28. 

(53) Ibid. 

(54) Peek v. Gurney [1874] L.R. fi H.I.. 377 pet Lord Cairns. 

( 55 ) New Brunswick &c. Land Co. v , Muggeridge [i8f>o] 1 Dr. Ifc Sm. 3(13. 

(56) Peek v. Gurney (supra). 
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A prospectus may be “false in material particulars" within the meaning of s. 84 
of the (English) Larceny Act, 1861 , if by a number of statements a false impression 
with regard to the financial position of a company is intentionally conveyed, 
although each statement taken by itself is true (57). See notes to s. 6*8 post. 

375. Purpose when exhausted : —The proper purpose of a prospectus is to 
invite persons to become allottees of the shares. When the allotment is completed 
the office of the prospectus is exhausted and a person who has not become an allottee, 
bnt is only a subsequent purchaser of shares in the market, may not be so connected 
with the prospectus as to render those who issued it liable to indemnify him against 
losses suffered in consequence of the purchase (58) ; for the vendee must show some 
direct connection between them and himself in the communication of the prospec- 
tus and its influence upon his conduct in becoming an allottee (58). 

376* Meaning of "subscribe" : — Subscription means application followed by 
allotment, and not subsequent purchase (59). An “untrue statement" is a statement 
in fact untrue, and not a statement in the belief of the directors untrue (60). It is 
immaterial that the statement was not fraudulent (61). 

377. Compensation; — “Compensation" must be estimated and awarded with 
reference to the loss sustained, and does not resemble a penalty (6a). In the case 
of Clark v. Urquhart (5a), supra. Lord Sumner traced the history of the section from 
the decision of the House of Lords in Derry v. Peek (63) and held that the word 
“compensation" had no technical significance. The word was selected because it 
represented the difference between the actual value of the shares or debentures taken 
and the sums paid for them on the face of the prospectus and at the same time 
avoided the invidious association of “damages” with dishonesty in such connection 

(64). On this point their Lordships reversed the judgment of the Court of Appeal 
in Urquhart v. Stracey (65). As to the measure of damages and evidence thereof 
see Stevens v. Hoare. (66). 

378. Meaning of "promoter" “The term ‘promoter’," says Lord Justice 
Bowen (67), “is not a term of law hut of business usefully summarising up in a 
single word a number of business opci aliens familiar to commercial world by which 
a company is generally brought into existence.” ft is a short and convenient way 
of designating those who set in motion the machinery by which the Act enables 
them to create an Incorporated company (08). It involves the idea of exertion for 
the purpose of getting up and starting a company or what is called “floating" it 
(O9), and also the idea ol some duty towards the company imposed by. or arising 
from, the position which the so-called promoter assumes towards it (70). In Twycross 


(57) King v. Kylsant [1932] 1 K.B. 442. 

(58) Peek v. Gurney [1874] L.R. 0 H.L. 377 per Lord Cairns. 

(59) Peek v. Gurney (supra). 

(60) Broome v. Speak [1903] 1 Ch. 586 (C.A.). 

(61) Shepheard v. Broome [1904] A.C. 342. 

(6*) McEwan v. Campbell [1857] 2 Macq. 499. 

(63) [1889] 14 App. Cas. 337. 

(64) Clark v. Urquhart [*93°] A.C, 28, 5 6*57. 

(65) [1928] N.I. 162. 

(66) 11904] T.L.R. 407. ^ ^ 

(67) Whaley Bridge Calico Printing Co. v. Green and Smith [1879] 5 Q.B.D. 109. 

(68) Erlanger v. New Sombrero Phosphate Co. [1878] 3 App. Cas. 1218. 

(60) As to the meaning of “floatation" see Gifford and Willoughby's M. Expedition 
Co. [1899] 15 T.L.R. 24 (C.A.). on appeal [1902] 18 T.L.R. 274, and lorva E. 
Syndicate v. Kelley [1900] 16 T.L.R. 495 (P.C.). 

(70) Emma Silver Mining Co. v. Lewis 8c Son [1879] 4 C.P.D. 396 ; Rc Great Wheal 
Poigooth Co. [1883] 53 L.J. (Ch.) 42, 49 L.T. 20. t 
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v. Grant (71) Cockburn C. J. defined the word “promoter” as being one who 
undertakes to form a company with reference to a given project and to set it going and 
to take the necessary steps to accomplish that purpose. After referring to a number 
of authorities Sri Francis Palmer in his Company Precedents 15th ed. (1938) p. 110 
observes : “It is obvious therefore that a person who originates the scheme for 
the formation of the company, has the memorandum and articles of association 
prepared, executed and registered, and finds the first directors, settles the terms 
of preliminary contracts and prospecLus (if any), and makes arrangement for advertis- 
ing and circulating the prospectus and placing the capital, is emphatically a promoter 
in the fullest sense. He controls the formation and future of the company, and it 
is this control which lies at the root of the fiduciary relation of the promoter to the 
company. Nor is he the less a promoter if all or most of these activities are per- 
formed nominally by a company which he controls. But a person who has done 
much less than this — takes a much less prominent part — may bring himself within 
the meaning of the term and may be held liable as promoter (7a). 

379. Term ambiguous : ~ -The term is however ambiguous and it is necessary 
to ascertain in each case what the so-called promoter really did, before his legal 
liabilities can be actually ascertained (73). The question whether a person is or is 
not a promoter is a question of fact (71). A person who as principal procures or 
aids in procuring the incorporation of a company is generally a promoter thereof 

(74), and he does not escape from liability by acting through agents (75). But per- 
sons who act only professionally, such as counsel, solicitors, accountants, printers 
of prospectus and the like are not promoters (76). 

380 . Promoter : — It is a question of fad hi each case as to at which time a 
person begins or ceases to be a promoter (77). A promoter does not cease to be such 
by reason only of the formation of the company and the appointment of directors, 
but only when the directors take into their own hands what remains to be done 
in the way of forming the company (78). 

381 . Principles governing position of directors and promoters : — The 

principles governing the position of directors and promoters and their acts have 
thus been laid down by Lord Lindley (79) : “The first print iple is that in equity 
the promoters of a company stand in a fidiuian relation to it and to those persons 
whom they induce to become shareholders in it, and cannot in equity bind the 
company by any contract with themselves without iully and fairly disclosing to the 
company all material facts which the tompanv ought to know. Erlanger v. New 
Sombrero Phosphate Co. [1878] 3 App. Gas. 1218 is the leading authority in support 
of this proposition.” • 

“The second principle is that a company when registered is a corporation capable 
by its directors of binding itself by a contract, with themselves if all material facts are 
disclosed. Salomon v. Salomon & Co. (80) is the leading authority for this propo 
sit ion,” 


(7i)Twycross v. Grant [1877] a C.P.D. 469. 

(7a) See also National L. S. Registration Bank v. Vein Mudaliar [1938] Mad. 19a, 
[1938] M. 154. 

(73) Lydney 8c Co. v. Bird [1886I 33 Ch. D. 85 (C.A.). 

(74) Hereford & Co. [1876] a Ch, D. 6a 1 (C.A.). 

(75) Phosphate Sewage Co. v. Hartmonf. [1877] 5 Ch. D. 394 (C.A.). 

(76) Great Wheal Polgooth Co. (supra). 

(77) Ladywell Mining Co. v. Brookes [1887] 35 Ch. D. 400 (C.A.). 

(78) Eden v. Ridsdaie’s Ry. Lamp Co. J1889] 23 Q.B.D. 308 (C.A.). 

(79) Lagunus Nitrate Co. v. Lagunus Nitrate Syndicate [1899] a Ch. 39a at p. 4aa. 

(80) [1897] A. C. 22 . 
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''The third principle is that the directors of a company acting within their 
powers and with reasonable care and honesty in the interest of the company may suffer 
by reason of their mistakes or errors in judgment. Overend, ( lumey t Co. v. Gibb (Si) 
is the leading authority on this head.” 

M A fourth principle not confined to companies, but extending to them, is that 
a contract can be set aside in equity on proof that one party induced the other 
to enter into it by misrepresentations of material facts, although such misrepresen- 
tations may not have been fraudulent. ** 

“A fifth principle is that a voidable contract cannot be rescinded or set aside 
after the position of the parties has been changed so that they cannot be restored 
to their former position. Fraud may exclude the application of this principle, but 
I know of no other exception.* * 

382 . Liabilities of directors and promoters : — A promoter cannot retain 
any profit made out of a transaction to which the company is a parly, without full 
disclosure. The company can affirm the contract and sue for an account and profit 
with interest (8a) or bring an action for rescission of the contract where the other 
contracting party can be restored to its original position (83). The mere statement 
in the prospectus of the date and parties to the agreement under which the pro- 
moters took a secret profit not being a sufficient disclosure to the shareholders, he 
was liable as a promoter who had received a secret profit (84). Whatever secret 
benefit a promoter makes, he is bound to make it good to the company (85). 

A promoter may however make a profit upon a sale to the company, even if he 
is also a director, if he makes full disclosure to the company (86). Whether a pro- 
moter is really acquiring any assets as a trustee for the company or the intended 
company is a question of fact. Where the scheme has throughout been that the 
promoter is to sell to the intended company at a profit the assets he is acquiring, 
the natural inference of fact is that in respect of those assets he is not intending 
to be a trustee for the company, but is intending to occupy the position of vendor. 
The relationship, when completed with promoters, involves certain fiduciary duties, 
but cannot be identified with ordinary trusteeship (87). If there is no intention of 
making a public issue of shares and no such issue is in fact made, the knowledge 
by all the directors and members of the fact will exonerate the promoters even where 
the purchase price has been greatly inflated (88). But promoters cannot relieve them- 
selves of their general equitable obligations by any astuteness in the drafting of the 
articles (87). 

383 Their fiduciary relation : — Persons who purchase property and then create 
a company to purchase from them the property they possess, stand in a fiduciary posi- 
tion towards that company and must fully state to the company (89) the facts which 
apply to the property and would influence the company in deciding on the reason- 
ableness of acquiring it (90). 


(81) [1872] L. R. 5 H. L. .480. 

(82) Gluckstein v . Barnes [1900] A. C. 240 

(83) Lagunas Nitrate Co. v. Lagunas Nitrate Syndicate (supra) ; Cioss v . Mutual 
R. S. Insurance Co. [1904] 21 T. L. R. 15 ; Mutual R. L. I. Co v. Foster [1904] 
*0 T. L. R. 715 (H.L.). 

(84) Sale Hotel fcc. Co. [1897] 77 L. T. 681. 

(85) Anderson v . Spence’s Hotel Co. 1 1866] 1 lnd. Jur. N. S. 295 & 378. 

(86) Erlanger v. New Sormbrero Phosphate Co. (infra). 

(87) Omnium Electric Palaces v . Baines (191 4] 1 Cn. 322. 

(88) Attorney General for Canada v. Standard Engineering Trust Co. [1911] A.C. 498; 
Express Engineering Works [19*0] 1 Ch 466. 

(80) Twycross v. Grant (infra). n ~ 

(00) Erlanger v. New Sombreto Phosphate Co. [1878] 3 App. Cas. tsiB ; Twycross v. 
Grant [1877] * C.P.D. 469. 
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384* Principles of the law of agency and trustee apply Although strictly 
speaking a promoter cannot he considered an agent or trustee for the company, the 
company not being in existence at the time, yet the principles of law of agency and 
trusteeship are applicable to his case and lie is accountable for all moneys obtained by 
him from the funds of the company without its knowledge (91). The fact that the 
promoter is acting as agent for the vendors in getting up a company for the purchase 
of their property does not exonerate him from accounting to the company, when 
formed, for any secret profit made by him (91). In estimating the amount of the 
secret profit the promoter is however entitled to be allowed the legitimate expenses 
incurred by him in forming and bringing out the company, such as those for the 
reports of surveyors, the charges of solicitors and brokers, and the costs of advertise- 
ment, but not a sum of money which he has expended in obtaining from another 
person a guarantee for the taking of shares (99). 

385 * Promoter’s liability to account : — Any profit which the promoter makes 
after he has begun to promote the company and the benefit of any contracts into 
which he enters during that period belongs to the company (93). Where a promoter 
is to account to the company for secret profits, the measure of damages is the amount 
of profit made by the promoter (94) ; but he is allowed to deduct all reasonable 
expenses and is liable only for the net profits made (95). 

Immediately after registration of the company a promoter is under fiduciary 
obligations not only to the company as originally constituted, but also as consisting 
of future allottees and therefore the promoters and directors will not be protected by 
disclosures made before the publis have joined the company (96). Even if all the 
facts are known to all the members of the company at the time the contract is made, 
but a misleading prospectus is subsequently issued by the promoters to the public 
inviting them to join the company, the promoters will be liable (97). 

386 * Personal liability of promoters : — A promoter, even though he expressly 
purports to act as agent or trustee, is personally liable upon all contracts made with 
him on behalf of the intended company (98), until the contract has been performed 
or rescinded by either party under some power in the contract or by the consent of 
all parties or until the company has, with the consent of the other contracting party, 
undertaken the promoter’s liability (99). 

387 * Legitimate expenses when payable: — Although not bound to do so, tlie 
directors may pay a promoter legitimate expenses incurred by him in forming and 
bringing the company out (1). Even where there is a general power to pay pre* 
limirtary expenses to a promoter, payment should not be made without vouchers or 
investigation (a) ; but if the memorandum or articles empower directors to pay a 
specific sum for the costs and expenses of promoters, payment may be made without 
taxation (3). 

Where fully paid up shares were allotted to a promoter on the broad footing that 
he had expended unclaimed sums on the company’s property, partly before and 

(91) Lydney &c. Co, v. Bird [1886] 33 Ch. 1 ). 85 (C.A.). 

(9*) Lydney fee. Co. v. Bird f 1 886 1 33 Ch. D. 85. 

(93) Lady well Mining Co. v. Brooks f 1H87] 35 Ch. D. 400. 

(94) Leeds and Hanley Theatres of Varieties [1902] a Ch. 809. 

(95) Lydney Sec. Co. v. Bird (supra)T. 

(96) Leeds 8c Hanley Theatres of Varieties [190*! 2 Ch, 809 ; Gluckstcin v. Barnes [1900] 
A.C. *40. 

(97) Lagunas Nitrate Co. v. Lagunas Nitrate Syndicate (supra). 

(98) Burton v. Hutchinson [1849] a Car. Sc Kir. 712. 

(99) English Sc Colonial Produce Co. [1906] 2 Ch. 435. 

(1) Meihado v. Porto Alegre Ry. Co. [1874] L.R. 9 C.P. 503. 

(f) Englefield Colliery Co. [1878] 8 Ch. D. 388. 

(3) Croskey v. Bank of Wales [*863] 4 Giff. 314. 
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partly after its incorporation, but no money value was laid on the services rendered 
by the promoter to the company or on the property transferred by the former to the 
latter and the value of the services and the property was not correlated 10 the nominal 
value of the shares allotted, it was held in a very recent case, that the allotment was 
ultra vires the company in that it involved an unauthorized issue of shares at a dis- 
count, and that consequently the allotment was invalid (4). Tn the last cited case it 
was further held that the company was entitled to recover 1500 l. from another pro- 
moter who had been paid the amount as a refund of the money which he had expended 
in connection with the formation of the company and the assignment of the vendor’s 
property (concessions) to the company, because the amount was paid only by the 
de facto directors and without authority from the plaintiff company. It was further 
held that the claim was not statute- barred, because the said promoter was in the 
position of an express trustee and not a constructive trustee (4). Directors may be 
made personally liable for sums improperly paid to promoters (5). 

388 . Promoter’s right of indemnity : —A promoter however has no right of 
indemnity against the company in respect of any obligation undertaken on its behalf 
before its incorporation, stipulating that he shall be paid a certain sum as the pre- 
liminary expenses (1). Thus in spite of such a provision, the solicitor who prepares a 
memorandum or articles of association cannot sue the company for his costs for doing 
so (6), and the promoter or his solicitor who has paid the fees on registering the 
company cannot recover them from the company (7). Nor is the promoter or any 
person employed by him entitled to sue the company in respect of any payment for 
services rendered or expenses incurred before its incorporation, unless after incorpora- 
tion it expressly agrees with him to make such payment or from other facts the Court 
can infer a new contract to reimburse him (8) : for a company cannot ratify an agree- 
ment purporting to have been made on its behalf before its incorporation (9), and 
its acts cannot be evidence of a "new agreement” to re-imburse the promoter if they 
can be shown to have been made with reference to the obligations of the company 
to idemnify a third person (10). Nor is a company hound in equity to pay the pre- 
liminary expenses because it has adopted and derived benefit from services previous 
to incorporation (11). Whether there is a fresh contract between the company and the 
promoters after incorporation is a question of fact (12). See notes to s. 543. 

389. Directors 9 liability : - If the directors of a company agree to publish false 
statements of the company under such circumstances as show a fraudulent intent to 
deceive, they are not only civilly liable to those whom they have deceived and in- 
jured, but may be criminally prosecuted and punished (13). A gift of shares by 
a promoter to a director must be accounted for by the director to the company, and 
the company has the option of claiming the thing given or its highest value when 
held by the director (14). In the case noted below (15) it was held under its circums- 
tances that a certain director was not liable to account for profits in respect of 


(4) 1 intin Exploration Syndicate v. Sandys I1947] * 77 - L.J. (Ch.) 412. 

(5) Anglo-French Co-operative Society [iS8a] 21 Cn. I). 492. 

(6) English 8c Colonel Produce Co. (supra). 

(7) National Motor Mail Coarch Co., Clinton’s Claim [1908] 2 Ch. 513 (G.A.). 

(8) Empress Engineering Co. [1880] 16 Ch. D. 1x5. 

(9) Natal Land &c. Co. v. Pauline Colliery Syndicate [1904] A.C. 120 (P.C.), but see 
notes to s. 34 ante. 

(10) Rotherham Alum Sec. Co. [1883] 25 Ch. D. 103. 

(11) English Sc Colonial Produce Co. (supra). 

(12) Browning t/. Great Central Mining Co. [i860] 5 H. Sc N. 856. 

(13) Burns v. Pennell [1849] 2 H. L. C. 496. 

(14) Eden v. Ridsdale Ry. Lamp Co, [1889] 23 Q.B.D. 308, (C.A.). 

(15) Albion Steel Sc Wire Co, v . Martin [1875] 1 Ch, D. 580, 
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contracts prior .to the incorporation of the company, but only for those after that 
date. See notes to s. 543. 

To escape liability under this section it is incumbent upon the directors to 
establish that the statement complained of was a correct and fair representation of 
what actually transpired (16). 

The liability of a promoter or director may also be enforced in a winding up 
proceeding (17). 

390 . Remedy of aggrieved shareholder : — To obtain damages from the directors 
or promoters an aggrieved shareholder may bring an action after the company has 
gone into liquidation ; but he must show that he has suffered damages, for ' 'fraud 
without damage or damages without fraud will not found an action*' (18). The Court 
will however direct an inquiry as to damages upon proof of the falsity of material 
statements (19). But a person who has been induced to apply for shares by fraudulent 
misrepresentation contained in the prospectus, is not entitled after winding up of the 
company, to rescind his contract to take shares, even if the assets in the hands of the 
liquidators are sufficient to pay in full the whole liabilities of the company together 
with the costs of the winding up (20). If the company failed within a short time 
after the issue of the prospectus, that will be taken as prima facie evidence that the 
shares were not worth par (21). 

If a person who makes a false statement entertains a bona fide belief that the 
statement is true, an action of deceit cannot be maintained against him on the ground 
that he formed his belief carelessly or on insufficient reason. If he had formed no 
belief whether the statement was true or false and made it recklessly without caring 
whether it was true or false, an action of deceit will lie against him. But not so, 
if he carelessly made the statement without appreciating the importance and signi- 
ficance of the words used, unless indifference to their truth is proved (22). 

391. Liability is joint and several : — Promoters arc jointly and severally liable 
in respect of secret profits (*3). When two co-promoters join in the issue of' a pros- 
pectus inviting subscription for shares with knowledge that a statement contained in 
that prospectus is untrue and damages are recovered by a person induced to take 
shares by that statement against one of them, he is entitled to contribution from the 
other (24) under this section. 

392 . Position of co-promoters : — Co-promoters are not partners, nor is one 
promoter necessarily the agent of the others or the act and admission of one evidence 
against the others (25). The death of a promoter docs not release his estate from 
obligations he has undertaken to find capital (2f>), nor from liability in respect of 
breach of fiduciary duties or moneys secretly received and retained by him (27). 

In the absence of an express contract one of several promoters cannot sue another 
for remuneration for his promoting services (28). but a person assisting promoters 


(16) Manavedan v. Amirchand [1944] M. 431, 57 M.L.W, 312. 

(17) Pearson’s case [1877] 5 Ch. D. 336 (C.A.). 

(x8) Pasley v. Freeman 2 $m. L. C. 71 ; Macleav v. Tait [1906] A.C. 24 faff). 

(19) McConnell v. Wright [1903] 1 Ch. 546. 

(20) Hull Sc County Bank [1 880J 15 Ch. D. 507. 

(21) Per Lord Undley in Shepheard* v. Broome [1904] A.C. 342. 

(22) Angus v. Clifford [1891] 2 Ch. 449. 

(23) Gluckstein v. Barnes [1900] A.C. 240. 

(24) Gerson v. Simpson [1903] 2 K. B. 197. 

(25) See Lindley on Companies 6th ed. p. 194 and Reynell v . Lewis [1846] 15 M. & W. 
517 ; Maddick v. Marshall [1864] 16 C. B. (N.S.) 387. 

(26) Re Worthington, ex. parte Pathc Freres [1914] 2. K.B. 299. 

(27) Concha v. Murrdtta [1889] 40 Ch. D. 543. 

(28) Holmes v. Higgins [1822] 1 B. fc C. 74. 
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can sue for remuneration for his services, if there is a contract to pay them (*9). 
Promoters are not, as such, agents or liable for the acts of each other ; but an authority 
to act for each other may be inferred from the terms of a public prospectus or from 
contract (30). 

393 . When a person is not promoter* Company's right of rescission : — A 

man is not necessarily a promoter because at the time he acquires property he con- 
templates that at some future time he may form a company to purchase the property 
(31), and if he does not become a promoter until after the acquisition, his only 
duty is to see that the amount of his profit is known to the purchasing company ; 
otherwise the company may rescind the contract (3s). But if he has disclosed that 
he is making a profit and fails to make known the amount, rescission is the only 
remedy for the company {31). If that has become impossible, the profit cannot be 
recovered nor damages had (31). 

If the purchase is not completed by conveyance of the property, rescission 
may be had, whether the misrepresentation was made fraudulently or innocently 

(33) ; but where the purchase has been completed, rescission can only be ordered 
when fraud is established (34). 

If at the time of acquiring Lhe property the vendor was also a promoter, the 
company can either rescind the contract or retain it reducing the purchase money 
to the amount the promoter actually spent upon the purchase in relation to the 
property (35). 

394 . Remedy again* t vendors : — If the company cannot restore the properly 

in the same state as that in which it was bought, there is no remedy against the 
vendors except by an action ior deceit (36). Lindley, M. R. said : M Fraud may 

exclude the operation of the principle that a voidable contract cannot be rescinded 

or set aside after the position of the parties has been changed, so that they cannot 
be restored to their former position" (37). 

395 . Distinction between motive end intent : — In considering whether a 

statement is misleading, the prospectus must be considered as a whole, and if its 
tendency is 10 deceive, there is no need to point out some one or more statements 
which are absolutely false (38). The motive with which the statement is made is 
immaterial, for a man is liable for a false statement knowingly made, even if he 
had no intent to defraud (39). "If with intent to lead the plaintiff to act upon it 
they put forth a statement which they knew may bear two meanings, one of which 

is false to their knowledge, and thereby the plaintiff pulling that meaning on it 

is misled, I do not think they can escape by saying he ought to have put the 
other" ((40). 

396 . Construction of prospectus The Court ought to consider whether 
the prospectus taken as a whole was not such that it conveyed a meaning which 


(29) Mant v . Smith 1 1859] 4 H. 8c N. 3*4. 

(30) McEwan v. Campbell [1857] * Macq. 499. 

(31) Lady Forest Gold Mine [1901] 1 Ch. 58s. 

(5*) Ladywell Mining Co. v. Brookes [1887] 35 Ch. D. 400. 

(33) Redgrave v. Hurd [1881] *0 Ch. D. 1 ; New Biggin v. Adam [1887] 34 Ch. D. 
58a. 

(34) Seddon v . North Eastern Salt Ltd. [1905] 1 Ch. 3*6. 

(35) Glukstein v. Barnes (supra). 

(36; Sheffield Nickel See. Co. v . Unwin [1877] * Q.B.D. 214. 

(37) Lagunas Nitrate Co. v . Lagunas Nitrate Syndicate [1899] * 89 * at P* 4 * 3 - 

(38) Smith v. Chadwick [1884] 20 Ch. D. 27, on appeal 9 App. Cas. 187. 

g 9) Derry v. Peek [1889] 14 App. Cas. 337; Smith v. Chadwick (supra) at p. aoi. 
o) Smith v . Chadwick (supra) at p. *oi. 
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amounted to a misstatement of fact (41). Lord Lindley said (42) : "If a man uses 
language which taken in its natural sense conveys a wrong impression, he can not 
be heard to say he did not intend to deceive." A man is answerable for what any 
one might reasonably suppose to be the meaning of the words he has used (45). But 
the plaintiff must ‘ prove that he understood the statement in the sense in 
which it is false (44). The prospectus is read as a whole and "people cannot be 

expected/* as pointed out by lord Halsbury l*. C. "to analyze their own mental 

sensation so minutely as to he able to explain what particular statement had in- 
duced them to become subscriber" (45). 

397 . What is a false statement A general commendation however is not 

a false statement even if too highly coloured ; but to say that something is expected 
when in reality it is not, or that the directors have an intention to do something 

when they have not, is a misstatement of fact (46). A statement that property has 

been acquired, which has not in fact then been acquired, will be a ground for an 
action against directors, even if the property is acquired a few days after the allot- 
ment of shares (47). Where the words used in a prospectus were that "economical 
prices would be charged by the Cochin Government** for timber supplied to the 

company, it was held that if the arrangement was that reasonable prices would be 
charged, the description was not misleading or false, much less that it was 

fraudulent (48). 

398 . Representation need not be direct : — It is noi necessary that the re- 
presentation should be direct to the person injured. It is sufficient if ii be made 

to some one with the intenl that it shall be repeated to and acted upon by the 

person who is subsequently injured (49). 

399 . Misrepresentation must be one of fact A misrepresentation, to en- 

title an allottee to relief, must be one of fact (50). Where it was stated that more 
than one half of the first issue of shares had already been subscribed for when in 

fact such subscription was a sham one, this was held to be a misrepresentation 

entitling the applicant to rescission (51). This too was held in the following cases : — 
where it was falsely staled that the surplus assets as appearing by the last balance- 
sheet amounted to upwards of 10,000/ : where it was falsely stated that a particular 
mine was in full operation and making large daily returns (52) ; where it was falsely 
represented that the patented articles were a commercial success (53) beyond the 
experimental stage (54) ; where a promoter who was to get a part of the purchase 
money was untruly put forward as one of the vendors (55) : where it was stated 
untruly that the vendor was to pay all the preliminary expenses (r,f>) ; where it was 

(41) Bentley 8c Co. v. Black [1893] 0 T.I..R. 580. 

(42) Arnison v. Smith [1889] 41 Ch. D. 348 at p. 372. 

(43) Per Cotton L. J. in Arkrighl v. No who Id [1881] 17 Ch. D. 301 at p. 322. 

(44) Smith v. Chadwick [1884] 20 Ch. D. 27, on appeal 9 App. Cas. 187. 

(45) Macleay v. Tait [1906] A.C. 24 at p. 26. 

(46) Karberg’s case [1892] 3 Ch. 1 at p. 11. 

(47) Me Connel v. Wright [1903] 1 Ch. 546. 

(48) Manavedan v. Amirchand [1944] M. 431, 57 M.L.W 312. 

(49) Andrews v. Mockford [1896] 1 Q.B. 372. 

(50) Eaglesfield v, Londonderry [1877] 4 Ch. D. 693 at p. 702. 

(51) Ross v. Estates Investment Co. [1868] 3 Ch. App. 682; Kent v. Freehold Land 
Co. [1868J 3 Ch. App, 493. In this case it was held that a member emild get 
relict after presentation of a winding-up petition. 

(52) Rees River Silver Mining Co. v. Smith [1809*1 4 H.I,. 64 ; see also Lagunas Nitrate 
Co. v. Lagunas Nitrate Syndicate [1899] 2 Ch. 392. 

(53) Stirling v. Passburg Grains Syndicate [1891] 8 T. L. R. 71. 

(54) Greenwood v. Leathershod Wheel Co. [19001 1 Ch. 421. 

(55) Capel 8c Co. r. Sims S. C. Co.[i888} 57 L. J. Ch. 713. 

(56) Re Liberian Govt. Concessions Co. [1892] 9 T. L. R. 136. 
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stated untruly that the company was the sole manufacturer of asbestos in France 
and had a practical monopoly (57) ; where it was stated that no promotion money 
was to be paid, while a large sum was to be paid in this way (58). 

400 , What la fact : — The statement that something will be done is not a state-* 
ment of an existing fact (59) ; but a representation of belief, opinion, expectation 
or intention is a representation of fact, for “the statement of a mail's mind is as 
much a matter of fact as the state of his digestion", ,as observed by Lord' justice 
Bowen (60). “It is often fallaciously assumed," said the same eminent Judge, “that 
a statement of opinion cannot involve the statement of fact. I11 a case where the facts 
are equally well known to both parties, what one of them says to the other is fre- 
quently nothing but an expression of opinion. The statement of such opinion is. 
in a sense, a statement of fact, about the condition of his own mind, but only of 
an irrelevant fact, for it is of no consequence what the opinion is. But if the 
facts are equally well known to both sides, then a statement of opinion by one who 
knows the facts best involves very often a statement of a material fact, for he im- 
pliedly states that he knows facts which justifies his opinion" (61). There is no 
safety in ambiguous statements which in one sense arc true, but in another sense 
are not true- “which keep the word of promise to the ear and break it to the 
hope,” for the rule is that the applicant is entitled to put an; reasonable construc- 
tion 011 such a statement and if according to that construction it is untrue, he is 
entitled to relief (da). But anticipation of results has been held not to be a fact 

(63). In the last cited case at p. 581 Lord Esher, M. R. said : “At the utmost 
it came to this — that the directors calculated there would be certain profits. But 
anticipation of future results was not a statement of fact." 

. 401 , Report of expert : — If lb * prospectus is based upon the report of an 
expert which contains false statements of fact, a person who applied for shares 

relying on the report may rescind the contract, unless the directors had clearly 
warned the public that they did not vouch for the accuracy of the report (64) 

Concealment in a prospectus may amount to fraud (65). 

For meaning of “expert", see sub-s. (si) of s. 59. 

The speeches of a chairman of directors at a meeting of the company 01 reports 

issued to shareholders or furnished by agents of the directors are not however evidence 
against the company (66). 

402 , What Is material statement : — A statement in a prospectus as to the per- 
sons who are to be directors is a material statement, and if untrue, a person 
subscribing on the faith of it is prima fade entitled to rescind (67). So. if before 


(57) Hyde v. New Asbestos Co. [1891] 8 T. L. R. 121. 

(i-,8) Lodwick v. Earl of Perth [1884] 1 T. L. R. 76. 

(59) Beattie v. Ebury [1872] 7 Ch. App. 777 at p. 804 ; Bellairs v. Tucker [1884] 13 
Q. B. D. 562. 

(60) Edgington v. Fitzmauricc [1885] 29 Ch. D. 459 at p. 483. . 

(61) Smith v. Land fc House Properly Corpn. [1884] 28 Ch. I). 7 at p. 15. See also 
Bisset x*. Wilkinson { j 0*7] A. C. 177 at pp. 181-182 tiled under s. 63. 

(62) Hallows v. Fernie [1868] 3 Ch. App. 4O7 at p. 47b ; Arkwright v. Ncwbold 
[1881] 17 Ch, I). 301 ; Smith v. Chadwick [1884] 4 App. Cax. 187 at p. 195. 

(63) Bentley & Co. ?/. Black [1893] 9 T. L. R. 580. 

(64) Mair v. Rio Grande Rubber Estate [1913] A. C. 853 at p. 872 ; Pacaya Rubber 
&c. Co. [1914] 1 Ch. 542. 

(65) See Chrisienvillc Rubber Estates [1911] W. N. 216, 28 T. L. R. 38: Shepheard 
v, Broome [1904] A. C. 342; Pacaya Rubber & Produce Co. [1914} 1 fri* •* 
Mair v. Rio Grande Rubber Estates [1913! A. C. 853. 

(M) Devala P. Gold Mining Co. fi88.3] 22 Ch. D. 593; Djamhi Rubber Estates fiSiv] 
W. N. 192, affd. on appeal 29 T. L. R. 28. 

(67) Scottish Petrolevtpi Co. [1883] 23 Ch, D. 413 ; Kent Country Gas Co. [1913] 1 § 
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the allotment some of the directors mentioned in the prospectus retire and the 
fact of retirement is not communicated to the allottee, he would be entitled to res- 
cind the contract and claim a refund of the money paid by him (68). It is 
misrepresentation to state in a prospectus that share capital has been “subscribed” 
when it has only been allotted in fully paid up shares (69), or that the company has 
contracted for purchase of a property, when in fact there is negotiation only (70). 

403* What is “untrue statement” 1 : — A misleading statement in a prospectus 
is an “untrue" statement and the liability imposed by the section is absolute. Per- 
sons issuing such statements can only escape liability under Lhe statute by proving 
that they had “reasonable ground" for believing and did in fact believe the statement 
to be true. The Court will refuse to give effect, as against a shareholder, to a 
tricky waiver clause in a prospectus or application form (71). “I quite agree in this", 
observed Lord Blackburn, “that whenever a man in order to induce a contract says 
that which is in his knowledge untrue with the intention to mislead Lhe other side, 
and induces them to enter into the contract, that is down right fraud. ... I further 
agree in this, that when a statement or representation has been made in the bona 
fide belief that it is true, and the party who lias made it afterwards come to find 
out (hat it is untrue, and discovers what he should have said, he can no longci 
honestly keep up that silence on the subject after that has conic to his knowledge 
thereby allowing the other party to go on, upon a statement which was honestly 
made at the lime when it was made, but which he has not now retracted when he 
has become aware that it can be no longer honestly persevered in ; that would be 
fraud too. . . . And I go on further still to say what is perhaps not quite so clear, 
but certainly it is my opinion, where there is a duty or an obligation to speak, and 
a man in breach of that duty or obligation holds his tongue and docs not speak, 
and docs not say the thing he was bound to say, if that was done with the intention 
of inducing the other party to act upon the belief that the reason why he did not 
speak was because he had nothing to say, I should be inclined myself lo hold that 
that was fraud also" (72). 

A misstatement of intention is misstatement of fad, and il the allottee was misled 
by it, an action of deceit may be founded on it. Where an allottee has been induced 
lo lake shares or debentures both by his own mistake and In a material misstate- 
ment by the directors, and the former receives injury thereby, the latter may be 
liable in an action for deceit (73). 

404* Notice The provisions in the articles or in Table A apply only to 
notices relating to the ordinary business of the company, and service in the way 
there pointed out is not sufficient for the purpose of fixing a shareholder with 
knowledge of a misrepresentation which would entitle him to repudiate his shares, 
unless he had been guilty of laches after notice of the misrepresentation (74). 

If the prospectus slates the effect or terms of a document and offers il foi ins- 
pection, the intending subscriber is not bound lo inspect it. Jest'd, M. R. observes : 
“When men issue a prospectus in which they make statements of the contracts made 
before the formation of the company, and state that the contracts may be inspected 
at the office of the solicitors, it has always been held that those who accepted these 
false statements as true, were not deprived of the remedy because they neglected to 


(68) Venkataramayya v. Industrial Bank [1930] M. 325, 124 I. C. 193. 

(69) Amison v. Smith [1889] 40 Ch. D. 367. 

(70) Ross v. Estates Investment Co. [i868| 3 Ch. App. 682. 

(71) Greenwood v. Lcathershod Wheel Co/ (supra). 

(72) Brownlie v. Campbell [1880] 3 App. Cas. 925, 950. 

(73) Edging! on v. Fitzmauricc [1885] 29 Ch. D. 459. 

(74) London 8c Staffordshire Fire Insurance Co. [1883] 24 Ch. D. 1^9. 
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go and look at the contracts 0 (75). “It was argued for the company 0 , said Lord 
Watson, “that inasmuch as ihe contracts for the purchase of the concession were 
generally referred to towards the end of the prospectus, the respondent must be held 
to have notice of their contents. This appears to be one of the most audacious 
pleas that ever was put forward in answer to a charge of fraudulent misrepresentation. 
When analysed it means simply that a person who has induced another to act upon a 
statement made with intent to deceive must be relieved from the consequences of his 
deceit, if he has given his victim constructive notice of a document the perusal of 
which would expose fraud 0 (76). 

405. Nondisclosure In the case of non-disclosure however, says Eve J., 
“there must be something more than mere non- disclosure proved before misrepresenta- 
tion is established ; it must, 1 think, be shown that the non-disclosure is the non- 
disclosure of something the disclosure of which would falsify some statement in the 
prospectus*’ (77). 

An underwriter who takes shares relying on the names of the directors cannot 
obtain rescission on ihe ground of defects in the prospectus (78) ; but it is not iteces* 
sary for hint to show that the statement complained of was fraudulently made or was 
known to the directors to be untrue (79). 

406. Effect of director's omission and adoption : — A director who was 
aware that a prospectus was being issued to the public, but did not trouble to read it, 
abstained from inquiry as to its contents and gave no notice under the Act, is res- 
ponsible for the contents of the prospect ns (80) ; and a director who subsequently 
adopted a prospectus lie had not originally approved was also held liable (8»). 

407# Their duty : —If the directors discover a mistake in the prospectus, it is 
their duty to point it out in 11 n ambiguous terms, and not merely to send a new 
prospectus correctly stating 1 lie facts (82). As to the measure of damages, sec the 
cases noted below (83). 

If the misstatement is due to a mistake of law, the fact that the directors took the 
opinion of counsel will not protect them (84). 

Where the directors make a statement to existing shareholders, they have a 
higher duty to such shareholders than to the general public and may come under lia- 
bility for dereliction of that duty in a case falling short of actual fraud (85). 

408. Who can sue : — Those persons who buy in the market cannot, as a general 
rule, sue under this section, nor will false report made by directors to a general 
meeting entitle a person who buys shares on the faith of it from a shareholder to 
rescind his contract (86). But Lhis rule does not apply where it is shown that the 
prospectus was intended and used to induce purchasers in the market to buy the 
shares (87). Where however a person applied for shares on looking at a proof pros- 


(75) Redgrave v. Hurd [1881] 20 Ch. D. 1 at p. 14 ; see also Smith v. Chadwick [1884] 
9 App. Cas. 187, 20 Ch. D. 27. 

(76) Aaron’s Reefs v. Twiss [1896] A. C. 273 at p. 287. 

(77) Christenville Rubber Estates (supra). 

(78) Batey v. Keswick [1901] W. N. 167, 85 L. T. 18. 

(79) Redgrave v. Hurd (supra) ; Karberg's case [1892] 3 Ch. 1 at p. 13; Lagunas 
Nitrate Syndicate [1899] 2 Ch. 392 at p. 423. 

(80) Drincqbier v. Wood [1887] 37 Ch. D. 541 at p. 569. 

(81) Peek v. Derry [1887] 37 Ch. D. 541 at p. 569. 

(82) Arnison v. Smith [ 1 889] 41 Ch. D. 348. 

(83) Ibid p. 363 ; Peek v. Derry (supra) ; Twycross v. Grant [1877] 2 C. P. D. *69. 

(84) Per Lord Lindley in Shephcard v. Broome [1904] A. C. 342. 

(85) Norton v. Ashburton [1914] A. C. 932 at p. 955. 

(86) Peek v. Gurney [1873] 6 H. L. 377. 

(87) Andrews v. Mockford [1896] 1 Q. B. 372. 
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pectus which was subsequently issued, it was held that he could not sue lor loss sus- 
tained by reason of the statements alleged to be untrue, as he had agreed to underwrite 
the shares before the issue of the prospectus (88). 

If one prospectus fulfils the statutory conditions, but another docs not, only 
those who subscribed on the latter are entitled to relief (89). 

409. Joinder of parties A number of persons who subsc ribe on the faith of 
the same prospectus may Join as plaintiffs in one action ; but each must prove separate- 
ly that he was induced to take the shares by the untrue statements in the prospectus 

(90). Claims for rescission against the companv and damages against the directors 
may also be included in one action (91). * 

410* Contribution : —A director who has paid damages for loss arising out 
or misrepresentation in the prospectus can recover contribution from co-directors 
who might have been liable in the first instance (9a). Where the directors know 
that one of their body is obtaining subscription for the shares, the company is res- 
ponsible for representations made by him (93). 

411 Actio personalis frc . — The principle actio personalis moritur rum persona ap- 
plies where no property, proceeds or value of property have been received by the deceased 
director and added to his estate (94). Where a person who has taken shares on the 
faith of a fraudulent prospectus dies, his executors however can commence or con 
finite an action for the loss suffered by his estate (95) ; but where the director or 
promoter charged dies, executors cannot be sued unless his estate has benefited by 
the fraud (96). and the action will fail unless a complete judgment has been obtained 
for an ascertained amount before the defendant’s death (97). 

412. Criminal liability of director Dilectors may be convicted for the 
conspiracy by inducing persons to subscribe for shares or debentures by fraudulent 
statements (98). Statements made to the directors by the vendors or promoters do 
not alone afford reasonable grounds for believing the truth of the matter stated (99). 
If the statement complained of is contained in a report set out in the prospectus, 
the company is responsible if the report was fraudulent on the part of the com- 
pany's agent (1). 

If the directors agree to publish false statements of the affairs of the company 
under such circumstances as to show a fraudulent intent to deceive, they are not 
only civilly liable to those whom they have deceived and injured, but may lie crimi- 
n«dly prosecuted and punished (2). 

The directors of a new company had conspired to deceive the members of the 
committee of the Stock Exchange and to induce them, contrary to the intent of 
certain of their rules, to order a quotation of the shares of the company in the 


(88) Dystcr, Nalder & Co v Leaven [1915! M° L. T. Jo. r,o. 

(89) Rousell v. Burnham [1909] 1 Ch. 127. 

(90) Amison v. Smith [1889] 41 Ch. D. 348. 

(91) Frankenburg v. Great Horseless Carriage Co. [1900] 1 Q. B. 504. 

(92) Gerson v. Simpson [1903] 2 K. B. 197 (C. A.). 

(93) Hilo Manufacturing Co. v. Williamson [1911] 28 T. L. R. 164 (C. A.). 

(94) Geipcl v. Peach [1817] 2 Ch. 108. 

(95) Twycross v. Grant. No. 2 [18*79] 4 C. P. D. 40. 

(98) Peek v. Gurney (supra). 

(97) Phillips v. Horn fray [1883] 24 Ch. D. 439 : see also Davoren v. Wool ton [1900] 
1 I. R. 273. 

(98) Queen v. Aspinall [1876] 2 Q. B. D. 48 (C. A.). 

1 I. R. 273. 

(99) Adams v. Thrift [1915] 1 Ch. 537, affirmed by C. A. in [1915] 2 Ch. 21. 

(1) Mair v. Rio Grande Rubber Estate [1913] A. C. 853. 

(2) Bumes v. Pennell [1849] * H. L. C. 496. 
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official list of the Slock Exchange ami thereby to induce members of llie pul die to 
believe that the said company had complied with the said rules so as to entitle 
it to have shares quoted in the official list of the Stock Exchange : held, the aver- 
ments, if proved, sufficiently supported the charge of criminal conspiracy (3). 

As regards the criminal liability for misstatement in a prospectus, see the new 
provision in the next section. 

413. Effect of mitfeadtag protpeetus : — Where a person applies for shares 
oil the misreading of the prospectus and not on the faith of its representation, he 
is not entitled to resile from the contract (4). A person, who before the registration 
of a company applies for shares on the faith of a prospectus, ought to be treated 
as having become aware of any variations between the prospectus and the memoran- 
dum of association at the earliest possible opportunity (5). 

414. Limitation t — A suit for damages by a shareholder against the directors 
on the ground of false representations in the prospectus is governed by Art. 3(1 
and not by Art. 120 of the Limitation Act, the wrong complained of being entirely 
independent of contract (0). 

415. Knowingly issuing Where a director issued a prospectus which did not 
disclose a material contract, he knowingly issued the prospectus where he had a 
general knowledge of the existence of the contracts which might fall within s. 93, 
sub s. (1), cl. ( b ) of the old Act and he made no enquiries into these contracts, hut 
relied upon the assurance of the company’s solicitor that the prospectus disclosed 
all such contracts (7). As to the meaning of the words "knowingly issued," see the 
judgment of Romer, L. J. in Tait v. Macleay [1904] 1 Ch. 631 at pp. 638 to 640. 

416. Remedy of an aggrieved party s— The mere fact of non-compliance with 
s. 36 does not entitle a person, who has taken shares on the faith of the prospectus, 
to have a rescission or rectification of the register. His remedy is in damages 
against those who arc responsible for the prospectus (8). 


63. Criminal liability for mis-statements in prospec- 
tus. — (1) Where a prospectus issued after the commencement 
of this Act includes any untrue statement, every person who 
authorised the issue of the prospectus shall be punishable with 
imprisonment for a term which may extend to two years, or 
with fine which may extend to five thousand rupees, or with 
both, unless he proves either that the statement was immaterial 
or that he had reasonable ground to believe, and did up to the 
time of the issue of the prospectus believe, that the statement 
was true. 

(2) A person shall not be deemed for the purposes of this 


(3) Reg. v. Aspinal [1876] 36 I.. T. 297. 

(4) Bansidhar v. Tata Power Co. [1925] B. 272, 27 Bom. L. R. 330. 87 1. C. 347. 

(5) Peel’s case [1867] 2 Ch. App. 674. 

(6) Manavedan v. Amirchand [1944] M, 431, 57 M. L. W. 312, 

(7) Tait v. Macleay [1904] 2 Ch. 631 : see also J. & P. Coates, Ltd. v. Crossland 
[1904] «o T.L.R. 800 at p. 807. 

(8) Wimbledora Olympia Ltd. fiqioj 1 -Ch, 630; South of England Natural Oas Co 
[1911] 1 Ch. 57? 
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section to have authorised the issue of a prospectus by reason 
only of hi$ having given — 

(a) the consent required by section 58 to the inclusion 
therein of a statement purporting to be made by him as an 
expert, or 

(b) the consent required by clause (6) of sub-section 
(3) of section 60. 

This section is new and is based on s. 98 of the C.L.C.’s redraft and s. 44 of 
the English Act of 1948. No changes of substance have been made — Notes on Clauses. 
In this section the burden of proving innocence has been placed upon the accused. 


64* Document containing offer of shares or deben- 
tures for sale to be deemed prospectus. — (1) Where a com- 
pany allots or agrees to allot any shares in or debentures of the 
company with a view to all or any of those shares or deben- 
tures being offered for sale to the public, any document by 
which the offer for sale to the public is made shall, for all pur- 
poses, be deemed to be a prospectus issued by the company ; 
and all enactments and rules of law as to the contents of 
prospectuses and as to liability in respect of statements in and 
omissions from prospectuses, or otherwise relating to prospec- 
tuses, shall apply with the modifications specified in sub-sec- 
tions (3), (4) and (5), and have effect accordingly, as if the 
shares or debentures had been offered to the public for subs- 
cription and as if persons accepting the offer in respect of any 
shares or debentures were subscribers for those shares or 
debentures, but without prejudice to the liability, if any, of the 
persons by whom the offer is made in respect of mis-statements 
contained in the document or otherwise in respect thereof. 

(2) For the purposes of this Act, it shall, unless the con- 
trary is proved, be evidence that an allotment of, or an agree- 
ment to allot, shares or debentures was made with a view to 
the shares or debentures being offered for sale to the public if 
it is shown— 

(a) that an offer of the shares or debentures or of any 
of them for sale to the public was made within six months 
after the allotment or agreement to allot ; or 

(b) that at the date when the offer was made, the 
whole consideration to be received by the company in res- 
pect of the shares or debentures had not been received 
by it. 
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(3) Section 56 as applied by this section shall have effect as 
if it required a prospectus to state in addition to the matters 
required by that section to be stated in a prospectus — 

(a) the net amount of the consideration received or to 
be received by the company in respect of the shares or 
debentures to which the offer relates ; and 

(b) the place and time at which the contract under 
which the said shares or debentures have been or are to be 
allotted may be inspected. 

(4) Section 60 as applied by this section shall have effect as 
if the persons making the offer were persons named in a pros- 
pectus as directors of a company. 

(5) Where a person making an offer to which this section 
relates is a company or a firm, it shall be sufficient if the docu- 
ment referred to in sub-section (1) is signed on behalf of the 
company or firm by two directors of the company or by not 
less than one-half of the partners in the firm, as the case may 
be ; and any such director or partner may sign by his agent 
authorised in writing. 

This section corresponds to s. 98A of the previous Act. Sec s. 100 of the 
C.L.C.’s redraft and s. 45 of the English Act of 1948 -Notes on Clauses. 

In sub-s. (5) the words “in the firm’' before “as the case may be” have been 
inserted by the Joint Committee. 


65. Interpretation of provisions relating to prospec- 
tuses. — (1) For the purposes of the foregoing provisions of 
this Part — 

(a) a statement included in a prospectus shall be 
deemed to be untrue, if the statement is misleading in the 
form and context in which it is included ; and 

(b) where the omission from a prospectus of any 
matter is calculated t© mislead, the prospectus shall be 
deemed, in respect of such omission, to be a prospectus in 
which an untrue statement is included. 

(2) For the purposes of sections 61, 62 and 63 and clause 
(a) of sub-section (1) of this section, the expression “included” 
when used with reference to a prospectus, means included in 
the prospectus itself or contained in any report or memoran- 
dum appearing on the face thereof or by reference incorporated 
therein or issued therewith. 

This section is new and is based on s. 101 of the C.L.C/s redraft and s. 46 of 
the English Act of 1948 .-—Notes on Clauses* 
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66. Newspaper advertisements of prospectus*— -Where 
any prospectus is published as a newspaper advertisement, it 
shall not be necessary in the advertisement to specify the 
contents of the memorandum or the signatories thereto, or the 
number of shares subscribed for by them. 

This section corresponds to sub s. (3) of s. 93 of the oid Act. It is based on 
s. 101F of the C.L.C.'s redraft. There is no similar provision in the English Act — 
Motes on Clauses. 

Clause 60 of the original Bill has been deleted by the Joint Committee with 
the folloxving observation : — “This clause has been omitted from the Bill in view 
of the Securities Contracts (Regulation) Bill , 1954, recently introduced in the Lok 
Sabha (Bill No. 65 of 1954) which provides for the regulation for stock cKchanges 
and the licensing of dealers in securities (vide J.C.R., para 27). 


67. Construction of references to offering shares or 
debentures to the public etc. — (1) Any reference in this Act 
or in the articles of a company to offering shares or debentures 
to the public shall, subject to any provision to the contrary 
contained in this Act and subject also to the provisions of 
sub-sections (3) and (4), be construed as including a reference 
to offering them to any section of the public, whether selected 
as members or debenture holders of the company concerned 
or as clients of the person issuing the prospectus or in any 
other manner. 

(2) Any reference in this Act or in the articles of a 
company to invitations to the public to subscribe for shares or 
debentures shall, subject as aforesaid, be construed as including 
a reference to invitations to subscribe for them extended to any 
section of the public, whether selected as members or deben- 
ture-holders of the company concerned or as clients of the 
person issuing the prospectus or in any other manner. 

(3) No offer or invitation shall be treated as made to the 
public by virtue of sub-section (1) or sub-section (2), as the 
case may be, if the offer or invitation can properly be regarded, 
in all the circumstances — 

(a) as not being calculated to result, directly or indi- 
rectly, in the shares or debentures becoming available for 
subscription or purchase by persons other than those 
receiving the offer or invitation ; or 

(b) otherwise as being a domestic concern of the per- 
sons making and receiving the offer or invitation. 

(4) Without prejudice to the generality of sub-section (3), 
a provision in a company’s articles prohibiting invitations to 
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the public to subscribe for shares or debentures shall not be 
taken as prohibiting the making to members or debenture 
holders of an invitation which can properly be regarded in the 
manner set forth in that sub'section. 

(5) The provisions of this Act relating to private compa> 
nies shall be construed in accordance with the provisions 
contained in sub-sections (1) to (4). 

This section is new and corresponds to s. 55 of the English Act of 1948. It is based 
on the following recommendation of the C.L.G. : “One of the methods by which 
savings are attracted from the public is through ‘platings* - by a broker’s or issuing 
office or investing syndicates. While it will be hard to provide statutorily that every 
placing must 1>c deemed to be an offer for sale, such placitigs as are to all intents 
and purposes 'offers to the public’ should be brought indisputably within the provi- 
sion of the Act (vide recommendations of the Cohen Committee). The object of this 
section is to cover such placitigs” (pp. 298-99 of the C. I,. C. R.). 

An endeavour has been made to simplify the drafting of the clause so as to 
biing out the meaning quite dearly — Notes on Clauses. 

Some verbal changes have made in this section by the Joint Committee. 

68* Penalty for fraudulently inducing persons to 
invest money. — Any person who, either" by knowingly or 
recklessly making any statement, promise or forecast which is 
false, deceptive or misleading, or by any dishonest concealment 
of material facts, induces or attempts to induce another person 
to enter into, or to offer to enter into— 

(a) any agreement for, or with a view to, acquiring, 
disposing of, subscribing for, or underwriting shares or 
debentures ; or 

(b) any agreement the purpose or pretended purpose 
of which is to secure a profit to any of the parties from the 
yield of shares or debentures, or by reference to fluctuations 
in the value of shares or debentures ; 

shall be punishable with imprisonment for a term which may 
extend to five years, or with fine which may extend to ten 
thousand rupees, or with both. 

This section is new and is based on s. 99 of the C.L.C.'s redraft. Only a few 
drafting improvements have been effected. This section corresponds to s. 12 of the 
British Prevention of Fraud (Investment) Act, 1939 (2 and 3 Geo, 6, Chap. 16) — 
Notes on Clauses. Sub-cl. (2) of the original clause (62) has been omittel by the 
Joint Committee, as in their view it will be sufficiently covered by the relevant 
provisions of the Indian Penal Code (vide J.C.R,, para 28), 

Allotment 

69. Prohibition of allotment unless minimum subs- 
cription received.— (1) No allotment shall be made of any 
share capital of a company offered to the public for subscrip- 
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tion, unless the amount stated in the prospectus as the 
minimum amount which, in the opinion of the Board of 
directors, must he raised by the issue of share capital in order 
to provide for the matters specified in clause 5 of Schedule II 
has been subscribed, and the sum payable on application for 
the amount so stated has been paid to and received by - the 
company, whether in cash or by a cheque or other instrument 
which has been paid. 


(2) The amount so stated in the prospectus shall be 
reckoned exclusively of any amount payable otherwise than in 
money, and is in this Act referred to as “the minimum 
subscription”. 

(3) The amount payable on application on each share 
shall not be less than five per cent, of the nominal amount 
of the share. 


(4) All moneys received from applicants for shares shall 
be deposited and- kept deposited in a Scheduled Bank until 
they are returned in accordance with the provisions of sub- 
section (5) or until the certificate to commence business is 
obtained under section 149. 

In the event of any contravention of the provisions of this 
sub-section, every promoter, director or other person who is 
knowingly responsible for such contravention shall be punish- 
able with fine which may extend to five thousand rupees. 

(5) If the conditions aforesaid have not been complied 
with on the expiry of one hundred and twenty days after the 
first issue of the prospectus, all moneys received from applicants 
for shares shall be forthwith repaid to them without interest ; 
and if any such money is not so repaid within one hundred 
and thirty days after the issue of the prospectus, the directors 
of the company shall be jointly and severally liable to repay 
that money with interest at the rate of six per cent* per annum 
from the expiry of the one hundred and thirtieth day : 

Provided that a director shall not be so liable if he proves 
that the default in the repayment of the money was not due to 
any misconduct or negligence on his part. 


(6) Any condition purporting to require or bind any appli- 
cant for shares to waive compliance with any requirement of 
this section shall be void, 
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(7) This section, except sub-section (3) thereof, shall not 
apply in relation to any allotment of shares subsequent to the 
first allotment of shares offered to the public for subscription. 

This section corresponds to s. 101 of the previous Act. It is based on s. 101A 
of the C.L.C.’s redraft and s. 47 of the English Act of 1948. Sub-s. (8) of s, 101 A 
of the aforesaid redraft has been embodied in a separate paragraph of sub-s. (4) of 
this section— Notes on Clauses . 

Certain alterations have been made in this section by the Joint Committee with 
the following observations : — “In order to cover all kinds of instruments by means 
of which payments may be made, the words ‘or by other instrument' " have been 
added after the word ‘cheque’ in sub-clausc (1). 

“The period provided in this clause for repayment by the Company of the 
moneys to the applicants for shares has been increased from 90 to 120 days. As a 
consequential change, the period on the expiry of which the liability of the directors 
to repay the moneys will arise has been extended from 100 to 130 days. On the 
other hand, the rate of interest fixed under the clause has been raised from 5 to 6 
per cent." ( Vide J.C.R., para 39). 

Scope : — The provisions of this section relating to the conditions of applications 
for and allotment of shares apply only 10 public companies and not to private 
companies (9). 

Applications -Sub-s. (1) of s. 101 of the previous Act, clearly showed 
that the entire section with all sub -sections applied only to public companies. 
Sub-s. (8) of that section was only intended to clear a possible ambiguity earned by 
the phrasing of sub-s. (7) of s. 101 (9). 

417. Contract to take share A contract to take shares in a company is 
generally constituted by an application and an allotment notified (10) to the applicant 
the application being an offer and the allotment being its acceptance. “The course 
of decisions has determined that to obtain a binding allotment, there must be ap- 
plication, an allotment and a communication of that allotment (1 1). A binding 
contract is not made until the acceptance is notified to the applicant (12). If the 
notice of allotment is sent by post, the acceptance is deemed to be notified when the 
notice is posted, even though it never reaches the applicant (13), provided the 
offer is one which can be accepted by a letter sent through post (14). An allottee 
will not be constituted a member unless he has notice of the fact of allotment. A 
formal notice is however, not necessary if he is made aware of the fact (15). 
The mere entry of his name on the register of members is not sufficient lor the pur- 
pose (15). Where allotment was made long after the application, and notice of 
allotment was said to have been sent just before the company went into liquidation, 
and it was not shown when the name of the applicant was put on the register of 
members, it was held that the applicant was not a member of the company (t6)., 

(9) Lakshmi Narasa v. Official Receiver [1951] 1 M.L.J. 488, [1951] M. 870, [1951] 
M.W.N. 246. 

(10) Pellat’s case [1867] 2 Ch. App. 527, 535 ; Grissell's case [i8t>6] 1 Ch. App. 

(n)Per Lord Justice Page- Wood in Universal Banking Co., Roger’s case [.1868] 3 Ch. 
App. 633 (637), 41 L.T. 298 ; sec also Mohan Lai v. 8. G. Cotton Mills [1900] 4 
C.W.N. 369.' 

(j«) Nicol's case [1885] 29 Ch. D. 421 ; Pellat’s case (supra). 

(13) Harris's case [1872] 7 Ch. App, 587. 

(14) Household Fire Insurance Co. v. Grant [1879] 4 Ex. D. 216 (O.A.) ; Hcntborn v. 
Fraser [1892] 2 Ch. 27 at p. 33 ; Bruner v. Moore [1904] » Ch. jnr, at p. 318, 

Gunn's case [1867] 3 Ch. App. 40. 

Radhe Sham v. Prabh Dayal [198**] ,(il * 94 - 
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Allotment should be made within a reasonable time and a person is not bound to 
accept an allotment madb after the lapse of a reasonable time <17). As to the 
meaning of allotment, see the cases noted below (18). 

The Court has jurisdiction to specifically enforce a contract by a person to take 
and by a company to allot shares (19). ■ ' 

Executory contract : — The legal possibility of a valid executory contract for 
allotment of shares is recognized, provided there is an offer and acceptance. It may 
be brought into existence in the same manner and subject to the same principles as 
under the Contract Act. The communication of the acceptance may be verbal or may 
be inferred by conduct (so). 

Specific performance : “- The Court has jurisdiction to decree specific per- 
formance of a contract, either to take shares or to allot shares, subject to Lhc same 
principles which govern suits for specific performance, as laid down in the Specific 
Relief Act (#0). 

418 * Allotment : — An allotment is none the less an allotment although money 
paid by the applicant is subsequently relumed on its being found that the prospec- 
tus contained misleading statements (si). Allotment once made and communicated 
cannot be cancelled (22). as that would be reducing the capital of the company (53). 
Alteration of the articles of association between an application for shares and their 
allotment was held to invalidate the allotment (24). 

An allotment of shares must be made within a reasonable time and the allottee 
is not bound to accept an allotment made after the lapse of a reasonable time. 
But where the notice of allotment has not been objected to promptly, he will 
be bound (25). 

419 * Allotment and transfer t- — An allotment of shares is an act of the com- 
pany by which the applicant for shares becomes the holder of unappropriated shares, 
while shares standing in the name of A cannot be allotted to B even with A’s 
consent, such shares may be transferred by A to B, the company's power of inter- 
ference in respect of such transfer being determined by its articles of association (26). 

420 . Notice of allotment : — Mere posting of a letter of allotment to an 
applicant at the proper address is not such a communication of the allotment as to 
bind the applicant. The burden of proof that he received the notice of allotment 
is on the company (27). But even where there is no formal notice of allotment , the 
receipt of notice may be implied from the conduct of the allottee (28). Only slight 
evidence is required as to the service of notice of allotment (29). 

421 * Offer and acceptance may be oral : —The offer or the acceptance may 
be oral (18) Before notification of the acceptance is received (30), or if sent by post, 

(17) Indian C. & N. Trading Co. v. Padamsey [1934] B. 97, 36 Bom. L.R. 32, 150 I.C. 
457 - 

(18) Levita's case [1867] 3 Ch. App. 36 ; Gunn's case [1867] 8 Ch. A PP- 4 °- . 

(19) Odessa Tramways Co. v, Mendel [1878] 8 Ch. D. 235. 

(so) Transport Co. Ltd. v, Tiruneveli M. B, Service Co. (1955) N. U. C. 3186 (Mad.), 
(1955) 2 M.L.J. 141. 

(21) Ellet v, Sternberg [1911] 27 T.L.R. 127. 

(22) Duff's Executor's case [1886] 32 Ch. D. 301 ; cf. Hall's case [1870] 5 Ch. App. 707. 

(23) Sorabji v, Iswardas [1886] 20 Som. 654. 

(24) English &c. Rolling Stock Co. [1866] 35 Beav. 646. 

(25) Murugappa v, Pudukottai Ceramics Ltd. (1955) N.IJ.C. 2483 (Mad.). 

(26) Mumtaz Bank v . Syed Masud All [1937] L. 812. 

(27) Reedpath's case [1870] L.R. ti Eq. 86. 

(28) Richards v. Home Assurance Assn. [1871] L.R. 6 C.P. 591 ; Imperial L. C. Corpn. 
fi868] 37 L.J. Ch. 844. 

(29) Sparlings' case [1877] 26 W.R. 41. 

(30) Ritso’s case [1877] 4 Ch. D. 774; London & Northern Bank [19003 1 Ch. 220. 
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posted (51), the offer may be withdrawn and repayment! of .the deposit money claimed 
(3s). Even if the offer is made in writing, it may be withdrawn orally ($3). But 
an withdrawal is effective only when it reaches the company and not at the time 
of posting (34). An allotment made without application, the allotment money not 
.being paid, is illegal and the directors who made such allotment are guilty of mis- 
feasance (35). They are also guilty of misfeasance if they are party to a calculated and 
deliberate fraud in the floatation of the company and in the conduct of its business (35). 

See N. ago. 

422# Effect of mistake *• — -There is no contract however where the offer to 
take shares is made by a man who believes it to be a totally different company (36). 

423, Conditional allotment An allotment may be made conditionally. In 
such a case the allottee does not become a member, until the condition - is perfomed, 
even if his name is (conditionally) registered (37). But where there is a conditional 
application and an unconditional allotment, there is no contract, as the parties are 
not ad idem (38). Where the application is conditional, the directors are not at 
liberty to allot unconditionally (39). An allottee may be estopped from contending 
that the allotment is void on the ground of non-fulfilment of condition, when by 
his conduct, that is, by accepting the position as shareholder, by accepting dividend, 
by filing suit for it and by pledging the shares, he has waived the condition (40). 

Where a person takes some shares on condition that he would be appointed chair- 
man of the local board of directors, and he is allotted shares and appointed chairman, 
hut subsequently there is a breach of the condition by his dismissal, his remedy is 
by an action for damages and not for getting his name removed from the register of 
members (41). 

424. Contract through agent : — Where an application is made before, but 
allotment notice Is sent after, incorporation of the company, they constitute a com- 
plete contract (42). An agent to apply for shares will noi necessarily be deemed to 
have authority to receive notice of allotment (43). In ordinary circumstances the 
application for shares is a mere proposal which may be withdrawn before acceptance 
is communicated, communication to the agent through whom the application was 
made being sufficient (44). But where the authority given ; by the applicant to a 
prison to apply for shares is a continuing and irrevocable authority coupled with 
an interest, the former is not entitled to withdraw (45). In the case of underwriting 
or sub- underwriting the filling up of application form is neither necessary nor 
appropriate (44). 


(31) Household Fire Insurance Co. v . Grant [1879] 4 Ex. D. aid (C.A.) ; Henthorn v. 

Fraser [189a] a Ch. a7 at p. 33 ; Bruner v . Moore [1904] 1 Ch. 305 at p. 316. 

(3a) Pentelow's case [1869] 4 Ch. App. 178 ; A. Sirkar v. Parjoar Hosiery Mills [1933] 

R. 388, 150 I.C. 696. 

(33J Ritso’s case (supra). 

(34; Henthorn v. Fraser (supra). 

Indian States Bank v . Sardar Singh [1934] A. 855, 154 I.C. 33. 

Baillie’s case [1898] 1 Ch. 110. 

(37, Spitzel v. Chinese Corpn. [1899] 80 L.T. 347. 

(38) Roger’s case [1868] 3 Ch. App. 633; Wood’s case [1873] 15 Ex. 236; Powdl v . 

S. Sen [1918] 40 All. 45, 15 A.L.J. 893. 

(39) Ramanbhai v. Ghasiram [1918] 42 Bom. 5 95 at p. 600. 

(40) Hargopal v . Peoples Bank of N. India [1935] L. 691 : see also Piara Singh v. 
Peshwar Bank [1915] *8 I.C. 53; Peoples Bank of N. India [1936] I- 700. 

(41) Peoples Bank of *N. India (supra). 

(4*) Downes v. Ship [1868] 3 H.L. 343. 

(43) Robinson’s case [1869] 4 Ch. App. 3x2. 

(44) Per Warrington L. J. in Poles's case [19*0] a Ch. 341. 

(45) Ibid (Carmichael’s case [1896] 2 Ch. 643 applied). 
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425. Withdrawal of proposal:— S. 6 of the Indian Contract Act IX of 187a 
says : “A proposal is revoked — (1) by the communication of notice of revocation 
by the proposer to the other party ; (a) by the lapse of time prescribed in such 
proposal for its acceptance, or, if no time is prescribed, by the lapse of a reasonable 
time, without communication of the acceptance." If the proposer revokes, sub-s. 
(a) applies after~thc lapse of a reasonable time unless of course the proposer’s conduct 
amounts to a waiver of the revocation (46). Before a person is informed of the allot* 
ment, he has a right to revoke his offer and ask for return of the money (47). Where 
a company allotted shares to A who at the time had not applied for Lhem and who, 
when he subsequently did apply was unaware of the previous allotment, it Was held 
that the allotment previous to his application was invalid, and that as A had with- 
drawn his subsequent application, his name must be removed from the register of 
members (48). Care should be taken that nothing is introduced in a letter of 
allotment differing from the terms of the prospectus or the application form, for in 
such a case the applicant may withdraw as there is no completed contract (49). If 
a new term is introduced the allotment letter is no longer an acceptance, but it is 
a new offer which must be accepted before there is a contract (50). Thus where a 
man applied for shares and got an allotment letter marked "not transferable", it 
was held that there was no contract and the applicant was allowed to repudiate the 
shares (51). 


426. Contract where binding and where not:— To allot less than the 
number of shares applied for does not constitute a binding contract, unless words in 
the application authorize a partial allotment (52). Where the directors allotted 
shares on terms which were illegal, e.g that they should be paid for by fees earned, 
it was held that there was no contract and the allottee was not a shareholder (53). 

An allotment made on an application signed in a false name constitutes a good 
contract, if the applicant intended to get the benefit of the shares. In such a case 
lie will be put in a winding up on the list of contributories in his true name (54). 
But it will be otherwise if the application was not intended to be acted upon, as 
in the case in which the application was sent in order to increase the supposed 
number of shares applied for (55). 

427* Repudiation : — The allotment must be made within a reasonable time 
of the application, otherwise the applicant may repudiate the shares (56). Although 
a person’s name is entered in the register of members, no agreement will be im- 
plied by reason only of receiving the notice of allotment, if he forthwith repudiates 
them (57). Although a person may repudiate the shares on the ground of his 
receiving no notice of allotment, yet where he executes a transfer of the shares, he 
would be deemed to have accepted the shares and would be righLly on the list of 
contributories (58). Where shares were allotted at a meeting of directors irregu- 
larly held, but the allotment was confirmed at a subsequent regular meeting, it was 


(46) Ramlal Sao v. Malak [1939] N. 225, [ 1 9.H9] N.L.J. 305. 

(47) A. Sirkar v. Parjoar Hosiery Mills [1933] R. 388/ 150 I.C. 696. 

(48) Exp. Hall [1890] 63 L.T. 369. 

( 49 ) Jackson v. Turquand [1869] 4 H.L. 305. 

(50) Per Cotton L.J. in Hussey v. Home- Payne [1878] 8 Ch. D. <170. 

(51) Duke v. Andrews [1843] * Ex. $90. 

(52) Ex Parte Roberts [1852] 1 Drew. 204, 

(53) National House Property Co. v. Watson [1908] S.C. 888. 

(54) Savingny’s case [1899] W.N. 1, 5 mans. 336. 

(55) Coventry’s case [1891] 1 Ch. 202. 

(56) Ritso’s case [1877] 8 Ch. D. 774 ; Karachi Oil Products Lid. v. Narendra Singh 
(1950) B. 149, 51 Bom. I..R. 1012. 

(57) Austin's case [1866] L.R. 2 Eq. 435; Imperial L. C. Corpn. [1868] 16 W.R. 1191* 

(58) Peruvian Rys. Co. [1869] 4 Ch. App. 3*2. 
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held that although the original allotment was invalid, it had been ratified by the 
company and was binding on the allottees, and that having regard to the fact that 
the allottees had not repudiated their shares on the ground of invalidity of allotment, 
the ratification was made within a reasonable time (59). See notes to s. 56. 

428. Who is to make allotment : — Unless the articles otherwise provide, the 
duty of making allotment primarily falls upon the directors and it cannot be 
delegated to a purely ministerial officer (60). ~ But where the articles do not spe- 
cifically make such provision and state on the other hand that the general management 
of the company shall be by the secretaries and treasurers subject to the supervision 
of the directors, it was held that allotment by the secretaries and treasurers was 
valid (61). Where the power of allotment is vested by the deed of settlement in 
the board of directors the quorum of which, is three, they have no right to delegate 
such powers, e.g., to two directors (62),' 

429. Directors* duty In making allotment : — In making allotment the 
directors should bear in mind that they are trustees of the company and must allot 
the shares for its benefit. It is a breach of duty for directors to issue shares to them- 
selves and their friends in more favourable terms than those offered to the public, unless 
the latter are expressly informed of the arrangement (63). Although the directors 
arc not bound to issue shares at a premium when they are above par in the market 
(64), they should not allot them at par to members of tlieir own body or their friends, 
for they should always seek to obtain the benefit of the premium for the company 
(fir,). If they make such allotment at par they must account to the company for 
the profits (6 5). Directors should not also allot shares to themselves for the purpose 
of obtaining control of the voting power in the company. If they do so the Court 
will declare the allotment invalid and rectify the register and in the meantime wilt 
restrain the aJlotees from voting in respect of the shares thus allotted (66). The 
directors may however purchase shares for the purpose of increasing their voting 
power (67). An allotment by directors is valid e\en though they themselves have 
not paid the allotment money on the shares held by them, and such objection is 
not open after liquidation (68). 

An allotment should be made within a reasonable time', and the applicant is 
not bound to accept the allotment after the lapse of a reasonable time. A period 
of 18 months was held to be unreasonable time (69). 

Once an allotment is made it is not competent to the company to cancel it. 
Where it is cancelled after it is communicated to the allottee, it is not competent 
to the company to pass a second resolution allotting the shares to the shareholder, 
and the subsequent allotment and non-payment of the money due thereunder cannot 
be made the foundation of any notice for forfeiture (69). 

430. Remedy In case of irregular allotment : - Allotment of shares by an 
irregularly constituted board is prima facie invalid ; but if the articles validate an 
act done by a de facto director in a bona fide matt tier, the Court will uphold the 


(59) Portuguese C. C. Mines [1890] 45 Ch. D. ifi. 

(60) Pusurala v. Guntur C. J. 8 c P. Mills [1914] 26 l.C. 349, ifi 538. 

(61) Ex p. Roberts (supra).* 

(6s) Howard’s case [i860] 1 Ch. App, 561. 

(63) Alexander v. Automatic Telephone Co. [1900] 2 Ch. 56. 

S Per Lord Davey in Hilder v. Dexter [1902] A.C. 474 at p. 480. 

Shaw v . Holland [1900] 2 Ch. 305. 

(66) Punt v, Symons & Co, [1903] 2 Ch. 506 ; Picrcev v. S. Mills 8 c Co. [1920] 1 Cli. 77. 

(67) North-West Transportation Co. v. Beatty [18^7] 12 App. Cas. 589. 

(68) All-India Cattle Insurance Co. [1935] E- 4 6 4> *55 1 .5S 6 - 

(69) Karachi Oil Products, Ltd. v. Narendra Singhji [1950] B. 149, 51 Bom. I..R. tot*, 
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act (70). A person to whom shares have been irregularly allotted has the right to have 
his name taken off the, register of members, but he cannot do so after he has 
accepted his shares certificate (71). Where an ultra vires issue of shares has been 
made the subscribers are entitled to get back their money (7 a). But a subscriber, 
who after having been duly registered as a shareholder has parted for value with 
the shares by a sale which the company recognized by the issue of share certificate 
to and registration of the transferee, cannot assert that the shares have not been 
lawfully issued, much less lo assert that there has been, so far as he was concerned, 
a total failure of consideration (7 a). The right to rescind an allotment on the 
ground of fraud and misrepresentation must be exercised at the earliest moment 
when the allottee becomes aware of them (sec the last case). For other cases on this 
point see notes to s. 155. 

431* Misrepresentation and fraud : —Where one of the parties to a nego- 
tiation induces the other to contract on the faith of representations any one of 
which has been untrue, the whole contract is to be considered as having been obtained 
fraudulently ; nor is the case varied by the circumstance that the untrue represen- 
tation was in the first instance the result of innocent error, if after the discovery 
of the error, the party who made the representation suffer the other to continue in 
that error (73). Fraud and collusion cannot ordinarily l>c proved by direct evidence, 
but has to he gathered from the circumstances (74). The law agent of a company 
cannot however make representations about the condition of the company, and a 
person purchasing shares on such representations cannot repudiate the contract on 
the ground of misrepresentation (75). 

432. Remedies of aggrieved party : — “In an action for rescission, as in 
an action for specific performance of an executory contract, when misrepresentation 
is the alleged ground of relief of the party who repudiates the contract, is is of 
course essential to ascertain whether that which is relied on is a representation of 
a specific fact, or statement of opinion, since an erroneous opinion stated by the 
party affirming the contract, though it may have been relied upon and may have 
induced the contract on the part of the party who seeks rescission, gives no title 
lo relief unless fraud is established. The application of this rule, however, is not 
always easy : A representation of fact may be inherent in a statement of opinion, 
and at any rate, the existence of opinion in the person stating it is a question of 
fact** (76). See notes to s. 62. 

Delay in taking proceedings promptly by the shareholder, provided steps are 
taken within the statutory period, will not disentitle him to relief, so long as the 
company is a going concern, unless it shows waiver, abandonment and acquiescence 
or occasions alteration in the position of the other party (77). There is no difference 
in this respect between an ordinary contract and a contract to take shares in a com- 
pany, save where liquidation proceedings hdvc intervened (77). 

Apart from agreement by which a person becomes a shareholder, when there 
has been fraud and misrepresentation inducing the contract, the injured party can 
resist a claim upon the contract made against him by the other party. Accordingly 


(70) Changa Mull v. Provincial Bank [1914] 36 All. 412. 12 A.L.J. ti6 7 ; British Asbes- 
tos Co. v. Boyd [1903] 2 Ch. 439 ; British Empire Match Co. [1848] 49 L.T. 291. 
Sec also s. 290. 

(71) Pusarala v. Guntur C. J. & P. Mills [1914] 26 I.C. 349, 16 M.L.T. 538. 

(72) Margaret Linz v. Electric Wire Co. [1948] 5 2 C.W.N. 716 (P.C.). 

(73) Reynell v. Spyrc [1852] 1 De. G, M. & G. 660. 

(74) Akshoy v. Ahmad Ali [1932] C. 434. 59 Cal. i8u. 

(75) Bumcs v . Pennell [1849] * H.L.G. 49C. 

(76) Bissct v. Wilkinson [1927] A.C. 177 at pp. 181-82. 

(77) Calcutta Celluloid Works v. Labanya [194a] 47 C.W.N. 421. 
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in an action by the company for calls on shares, it is competent for the defendant 
to say that he has repudiated the contract on the ground of fraud and misrepresen- 
tation (77). in cases of voidable contract the repudiation must be prompt and in 
the absence of such prompt repudiation, it is not permissible to take proceedings 
to obtain rescission. The position is the same when a person is sued upon a con- 
tract and sets up the defence that he was induced to enter into the contract by fraud 
and misrepresentation entitling him to resist the claim. Such repudiation must 
however be on the ground of fraud and misrepresentation (77). 

433. Void and ultra vires issue of shares : — Where an issue of shares is 

void and ultra vires , the general rule is that the subscribers are entitled to get their 
money back on the ground that there is a failure of consideration and an action 
against the company will lie for money had and received. But where a shareholder 
has parted with his shares to another for value and that transfer has been duly re- 
gistered in the books of the company before the issue oi shares is found to be void, 
the transferor cannot assert that the shares have not been lawfully issued, and much 
less claim on the ground of a total failure of consideration (78). 

434. Limitation A suit for rescission of a contract to take shares on the 
grounds of fraud and misrepresentation is governed by Art. 114 of the Limitation 
Act. (77). 

435. Allotment in contravention of the section : --The Court has no juris- 

diction to restrain directors by injunction from going to allotment in contravention 
of this section, the proper remedy being a suit against the directors for breach of 

their statutory duty (79). If the directors proceed to make allotment in contraven- 

tion of this section, the liability under s. 71 is substituted (80). But a director who 
was not present at the meeting at which the board determined to go to allotment is 
not liable (81). 

436. SUB'S. (3). Amount payable on application : -This sub-sect ton lays 

dowti a mandatory requirement. The applicant for shares is under a statutory 
obligation to pay 5 per cent, of the nominal amount of the shares applied for along 
with his application, and the company is also under the obligation to see that he 

doc* so, and it is against public policy that any allotment should be made without 

compliance with this requirement. Hence an application for share, if not accom- 
panied bv any such payment, does not legally constitute a valid offer so as to entitle 
the company to demand the share money from the applicant (8a). This sub-section 
is applicable to all allotments whether at the time of floating the company or any 
subsequent period. Any allotment which is made without payment of at least 5 
per cent, of the nominal value of the shares by the applicant is therefore invalid 

(83). But although sub s. (6) of the old s. 101 provided that sub-s. (3) thereof was 

applicable to subsequent allotments also, Mr. Justice Panck ridge of the Calcutta High 
Court held in a later case that there was nolhing in that section which forbade the 
directors to allot shares to applicants who neglected to pay the application money in 
terms of the prospectus, once the first allotment had been regularly made, although it 
might he that a provision in the prospectus empowering them to do this would be an 


(78) Karachi Oil Products Ltd. v. Narendra Singhji [1950] B. 149, 51 Bom. L.R. 101a ; 
Linz v. Electric Wire Co. [1948] 52 C.W.N. 716, 1948 M.W.N. 459, 3 D.L.R. 7. 

(79) Finance and Issue Ltd. v. Canadian Produce Corpn. [1905] 1 Cb, 37. 

(80) Burton v. Bcvatt [1908] 2 Ch. 240 ; Wilder v. Dexter [1902] A.C. 474 at p. 480. 

(81) Burton v. Bevan (supra). 

(8a) Ramial Sao v. Malak [1939! N, 225, [1939] N.L.J. 305. See also Mutual Bank 
v. Sohan Singh (infra) and Indian States Bank v. Sardar Singh [* 934 J A- # 55 - 
(83) Mutual Bank of India v> Sohan Singh [1936] L, 790, 161 LC. 95a. 
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infringement of the Act (84). His lordship said that this was a somewhat unsatisfac* 
tory conclusion. But it is submitted respectfully that this was due to the unsatisfactory 
drafting of the amendment. Suh-s. (1) of old s. 101 which forbade an allotment 
where five per cent, of the amount of share subscribed had not been paid to or 
received in cash by the company, did not, by reason of sub-s. (6) thereof apply to 
subsequent allotments. Still by the retention of sub s. (3) this difficulty had been 
created. That sub-section only said that the amount payable on application 
on each share should not be less than five per cent, of the nominal 
amount of the share, but there was nothing in that section to show that 
a subsequent allotment without the payment of application money was void or 
voidable. The amount payable on application must be paid in cash or by cheque, 
but cheques that are subsequently dishonoured do not constitute payment, even 
though immediately replaced by other cheques (85), nor do cheques received and 
held over though subsequently honoured (86). Allotment made before the money 
is “paid to and received by*' the company is voidable and the money is not received 
until the cheques arc cashed (85) & (86). 

437. Consideration : — An agreement by a company to pav a sum of money 
at once for future sendees and to satisfy the amount by an issue of fully paid shares 
may be good consideration for the allotment (87). But a company cannot allot two 
hundred £i shares for ioj. each in consideration of the allottee making a loan of 
£100 to the company (88), 

438. Allotment to vendor’s nominee : — If an agreement is made that 
shares shall be allotted to a vendor “or his nominee,** an allotment to the vendor 
without giving him an opportunity of making a nomination is bad (89). 

439. Allotment of new shares : — When upon an issue of new shares offer 
is made to the existing shareholders, the acceptance by the latter completes the 
contract and no allotment is necessary. Sometimes the offer is coupled with a right 
to renoucc' the shares in favour or a third party. In such a case the directors cannot 
refuse to accept the person in whose favour the renunciation is made, relying upon 
a clause in the articles entitling them to reject transfers (90). 

440. Allotment to minor In England an allotment made to a minor can 
at any time before or on attaining majority, be repudiated by the minor, but he 
cannot merely on the ground of infancy demand repayment of the amount paid (91). 
But in India a minor’s contract being void and not voidable as in England, an 
allotment made to him is void (92). Where the money was paid on behalf of the 
minor daughters by the father, and the applications for allotment which were made 
by the father indicated clearly that the allottees were minors, the transaction was 
void on the face of it, and the father could not be deemed to have contracted for the 
shares, and could not be placed on the list of contributories (93). 

A suit for allotment money is cognizable by the Court of Small Causes (94). 

(84) Happy India Insurance Co. f 1940] C. 164, [1939] 2 Cal. 512, 187 I.C. 880, 
dissenting from Mutual Bank of India v. Sohan Singh, supra. 

(85) Mcars v. Western Canada &c. Co. [1905] 2 Ch. 353. 

(86) National Motor Mail Coach Go. [1908] i> Ch. 228. 

(87) Gardner v. Iredale [1912] 1 Ch. 700. 

(88) James Pitkin & Co. [1916] W.N. 112, 114 L.T. 673. 

(89) National Standard I.ifc Assurance Corpn. [1911] 27 T.L.R. 271. 

(90) Poole Shipping Co. [1920] 1 Ch. 251. 

(91) Steinberg v. Scala (Leeds), Ltd. [1923] 2 Ch. 452, overruling Hamilton v. Vaughan 
Sherrin 8c c, Co. [1894] 2 Ch. 589. * 

(92) See Mohori Bibi v. Dnarmadas [1903] 30 Gal. 539 (P.C.), 30 LA. 114. 

(93) Balmia Jain Airways Ltd. v. Saroj Rani [1956] Pun j. 41. ‘ 

(94) Mohan Lai v, S, G. Cotton Mills £1900] 4 C.W.N. 369. 
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441 • Stamp -A notice of allotment, though not stamped, is admissable tn 
evidence to establish the fact that the notice of allotment has .been given (95). For 
stamp, see Appendix— “ ‘Stamp Duty.” 

See notes to s. 41. \ 

70. Prohibition of allotment in certain cases unless 
statement in Ueu of prospectus delivered to Registrar. — 

(1) A company having a share capital, which does not issue a 
prospectus on or with reference to its formation, or which has 
issued such a prospectus but has not proceeded to allot any of 
the shares offered to the public for subscription, shall not allot 
any of its shares or debentures unless at least three days before 
the first allotment of either shares or debentures, there has 
been delivered to the Registrar for registration a statement in 
lieu of prospectus signed by every person who is named therein 
as a director or proposed director of the company or by his 
agent authorised in writing, in the form and containing the 
particulars set out in Part 1 of Schedule III and, in the cases 
mentioned in Part II of that Schedule, setting out the reports 
specified therein, and the said Parts I and II shall have effect 
subject to the provisions contained in Part III of that Schedule. 

(2) Every statement in lieu of prospectus delivered under 
sub- section (1), shall, where the persons making any such report 
as aforesaid have made therein, or have without giving the 
reasons indicated therein, any such adjustments as are men- 
tioned in clause 5 of Schedule HI, have endorsed thereon or 
attached thereto a written statement signed by those persons, 
setting out the adjustments and giving the reasons thereof. 

(3) This section shall not apply to a private company. 

(4) If a company acts in contravention of subjection (1) 
or (2), the company, and every director of the company who 
wilfully authorises or permits the contravention, shall be 
punishable with fine which may extend to one thousand rupees. 

(5) Where a statement in. lieu of prospectus delivered to the 
Registrar under sub-section (1) includes any untrue statement, 
any person who authorised the delivery of the statement in lieu 
of prospectus for registration shall be punishable with imprison- 
ment for a term which may extend to two years or with fine 
which may extend to five thousand rupees or with both, unless 
he proves either that the statement was immaterial or that he 
had reasonable ground to believe, and did up to the time of 


(95) Peoples’ Bank v . Chanan Ram [1933] L. 657, 143 I.C. 7*3. 
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the delivery for registration of the statement in lieu of prospec- 
tus believe, that the statement was true. 

(6) For the purposes of this section- 

fa) a statement included in a statement in lieu of pros- 
pectus shall be deemed to be untrue if it is misleading in 
the form and context in which it is included ; and 

(b) where the omission from a statement in lieu of 
prospectus of any matter is calculated to mislead, the state- 
ment in lieu of prospectus shall be deemed, in respect of 
such omission, to be a statement in lieu of prospectus in 
which an untrue statement is included. 

(7) For the purposes of sub-section (5) and clause (a) of 
sub-section (6), the expression “included”, when used with 
reference to a statement in lieu of prospectus, means included 
in the statement in lieu of prospectus itself or contained in any 
report or memorandum appearing on the face thereof, or by 
reference incorporated therein, or issued therewith. 

This section corresponds to s. 98 of the previous Act. See s. 101 B of die C.UC.Vs 
redraft and s. 48 of the English Act of 1948 — Notes on Clauses. 

It was originally cl. 64 of the Bill. The Joint Committee has omitted sub-cl. 
(b) of cl. (6) thereof and made sub-cl. (c) as sub-cl. (b). They have also inserted 
sub-s. (7) with the following observation : “The wording has been brought into 
conformity with that, in clause 64 as revised by the Committee. Sub-clause (7) cor- 
responds to sub-clause (2) of clause 64“ {vide J.C.R., para 30). 

442. Statement in lieu of prospectus The requirements of this sec- 
tion about proceeding to allotment are satisfied by the mere filing of the statement 
in lieu of prospectus, whether the particulars are or are not sufficiently supplied or 
whether it contains misstatement and omissions ; and an allotment is not vitiated 
by the want of accuracy (96). Allotment of shares and debentures before a com- 
pany has, filed the statement in lieu of prospectus is not wholly illegal and void (97). 
The allottee may also be estopped by conduct from denying that he is a member (98). 

443. Effect of false statement : — If a person applying for shares inspects 
the statement in lieu of prospectus, the statement becomes the basis of the contract, 
and if it contains a false statement, he may have a right to rescind (99). A person 
who subscribes for shares on the faith of a statement in lieu of prospectus cannot 
claim compensation under s. 62. 

Any person who willingly makes a false statement in a statement in lieu of pros- 
pectus is guilty of a criminal offence (1). 


71- Effect of irregular allotment.*— (1) An allotment 
made by a company to an applicant in contravention of the 


(96) Blair Open Hearth Furnace Go. [1914] 1 Ch. 390. 

(97) Re Jubilee Cotton Mills [1924] A.C. 958. 

(98) James Burton & Sons [1927] 2 Ch. 132. 

(99) Blair Open Hearth Furnace Co. (supra) at p. 401. 
(i) 8. 628. 
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provisions of section 69 or 70 shall be voidable at the instance 
of the applicant-^ 

(a) within two months after the holding of the statu- 
tory meeting of the company, and not later, or 

( b ) in any case where the company is not required to 
, hold a statutory meeting or where the allotment is made 

after the holding of the statutory meeting, within two 
months after the date of the allotment, and not later. 


(2) The allotment shall be voidable as aforesaid, notwith- 
standing that the company is in course of being wound up. 

(3) If any director of a company knowingly contravenes, or 
wilfully authorises or permits the contravention of, any of the 
provisions of section 69 or 70 with respect to allotment, he 
shall be liable to compensate the company and the allottee 
respectively for any loss, damages or costs which the company 
or the allottee may have sustained or incurred thereby : 

Provided that proceedings to recover any such loss, damages 
or costs shall not be commenced after the expiration of two 
years from the date of the allotment. 

This section corresponds to s. 102 of the previous Act. Sec s. 101 C of the 
C.L.C.’s redraft, and s. 49 of the English Act of 1948 — Notes on Clauses . In sub s. (3) 
after Lhc word “permits" the word "wilfully" has been added by the Joint Committee. 

For the words "one month" in s. 102 of the previous Act the words "two months ' 
have been substituted. 


444* Remedy for irregular allotment and when it Is lost: — As to the 

remedy of an allottee for irregular allotment, see notes to s. 69. When an allottee 
after discovering that the allotment has been made in contravention of s. 70 or s. 69 
treats the contract as subsisting, as for example by attempting to sell the shares («), 
by executing a transfer deed of the shares (3), by paying calls &c. or taking divi- 
dends (4), or by attending and voting at a general meeting in person or by proxy 

(5), he may lose his right to avoid the allotment. 

445 » Allotment it voidable only : — Under this section the allotment is only 
voidable at the instance of the applicant. Until he elects to avoid the contract, it 
remains good (6). The Act recognizes that the observance of the formalities may be 
dispensed with, and irregular, as distinguished from void, transaction may be con- 
firmed. Consequently a person may become shareholder to most, if not all, intents 
and purposes, without complying with all the formalities prescribed in that behalf 
by a statute, charter or constitution of the company, and although there may be 
irregularities in the issue of shares to him (7). So where the allottee pays allotment 
money and subsequently acts as a shareholder without objection, he will not be 


(2) Exp. Briggs [1866] 14 L.T. 39. 

(а) Crawley's case [1869] 20 L.T, 96. 

(4) Scholey v. Central Ry. Co, of Venezuela [1868] 39 L.J. Ch. 345 ; Sherman. Exp. 
[1896] 66 L.J. Ch. *5. 

(5) Sharpley v. South & East Coast Ry. Co. [1876] 2 Ch. D. 663. „ „ . 

(б) Oakes v. Turquand [1867] L.R. s H I.,. 5*5 : Peek v. Gurney [1879] I .R. 6 H.L 977. 

(7) Pcara Singh v. Peshwar Bank [1915] ,8 I.C. 59. 



INDIAN COMPANY tAW 


**» 


t®. 7* 


permitted to raise the question of validity of the allotment : lor once the shares b*ve 
been registered in the name of the allottee and he has done acts only consistent with 
his being a member, he will be taken to have agreed to take the shares, or at any 
rate he will be estopped from denying that he has so agreed (7). 

446. Where allotment It valid : — Where allotment was made by the manag- 
ing director by virtue of a delegated authority from two Other directors who had not 
paid their allotment moneys there was no valid allotment (8). 

447. Notice avoiding allotment It is not necessary that the dissatisfied 
applicant should take proceedings within the two months after the statutory meeting or 
before liquidation is commenced, if he has given notice avoiding the allotment within 
such time and commenced action within a reasonable time (9). But he will be 
precluded from avoiding the allotment, if he has expressly, or by conduct, affirmed 
it wiLh knowledge of the irregularity (10). A small amount of acquiescence after 
knowledge will bar an allottee's right of rescission (10). 

In addition to giving a notice of avoidance the allottee must pray to have 
his name removed from the register of members. If he adopted those steps within 
a month (two months in the present section) from the date of the statutory meeting, 
a winding-up order made during that period would not affect his rights. Otherwise 
a winding-up order would debar him from coming to Couri for rectification of the 
register, because by that lime the rights of third parties had come into existence (11). 
A notice of repudiation of allotment was not ineffective and invalid merely because it 
did not set out the ground on which the repudiation was made (11). 

So far as the time during which the legal proceedings should be taken, the 
Calcutta High Court has taken a view somewhat different from that adopted in the 
English decisions. In 47 C.W.N. 43? 1 Gentle J. has held that so long as the company 
is a going concern, the shareholders may come lo Court for avoiding a contract to 
take shares not necessarily promptly, so long as he comes within the statutory period 
of limitation. But after a company has gone into liquidation and the rights of third 
parties as against the shareholders have come into existence, it is not open to the 
applicant to come to Court to have the register of members rectified. But if he 
lakes legal steps for the purpose within a month (now two months) from the date 
of the statutory meeting, a winding-up order made within die period will not affect 
his rights (11). 

448* : — If any director knowingly contravenccs or permits or authorizes the 
contravention of any of the provisions of s. O9, he will be liable to compensate the 
allottee as well as the company (i a). 

449. Where director is not liable:— A director who was not present at the 
meeting making the allotment and did not know the irregularity is not liable, even 
though he was present and voted at a subsequent meeting confirming the minutes 
regarding the allotment (13), 

450. Effect of a petition for winding up * — A member cannot be relieved 
from the shares upon the ground of misrepresentation in the prospectus; on a bill 
filed after the presentation of a petition for winding up on which an order was 
subsequently made (14). 

As to costs see Barnett v. Eccles. Corpn. (15). 


(8) Bank of Peshwar v. Madho Ram [1919] 51 I.C. 812. 

(9) National Motor Mail Coach Co. [1908] 2 Ch. 228. 

(10) Finance & Issue Ltd. v. Canadian Produce Corpn. [1905] 1 Ch. 37. 

(11) Fonseca w. Jupiter Airways Ltd. [1953] B. 417. 

(12) Indian States Bank v. Sardar Singh [1934] A. 885, 154 I.C. 33. 

13) Burton 1/. Bevan [1908] 2 Ch. 240. 

14) Kent v. Freehold Land Co. [1868] 3 Ch. App. 493. 

*5) * Q- B - io 4» 
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■451. Limitation : — A special limitation of two years is prescribed by the sec- 
tion for instituting proceedings for damages against directors. 


72 . Applications for, and allotment of, shares and 
debentures. — ( 1 ) (a) No allotment shall be made of any shares 
in ot debentures of a company In pursuance of a prospectus 
issued generally, and no proceedings shall be taken on applica- 
tions made in pursuance of a prospectus so issued, until the 
beginning of the fifth day after that on which the prospectus 
is first so issued or such later time, if any, as may be specified 
in the prospectus : 

Provided that where, after a prospectus is first issued gene- 
rally, a public notice is given by some person responsible under 
section 62 for the prospectus which has the effect of excluding, 
limiting or diminishing his responsibility, no allotment shall 
be made until the beginning of the fifth day after that on 
which such public notice is first given. 

( b ) Nothing in the foregoing proviso shall be deemed to 
exclude, limit or diminish any liability that might be incurred 
in the case referred to therein under the general law or 
this Act. 

(c) The beginning of the fifth day or such later time as is 
mentioned in the first paragraph of clause (a), or the beginning 
of the fifth day mentioned in the second paragraph of that 
clause, as the case may be, is hereinafter in this Act referred 
to as “the time of the opening of the subscription lists”. 

(2) In sub-section (1), the reference to the day on which 
the prospectus is first issued generally shall be construed as 
referring to the day on which it is first so issued as a news- 
paper advertisement : 

Provided that, if it is not so issued as a newspaper adver- 
tisement before the fifth day after that on which it is first so 
issued in any other manner, the said reference shall be con- 
strued as referring to the day on which it is first so issued in 
any manner. 

(3) The validity of an allotment shall not be affected by 
any contravention of the foregoing provisions of this section ; 
but, in the event of any such contravention, the company, and 
every officer of the company who is in default, shall be punish- 
able with fine which may extend to five thousand rupees. 

(4) In the application of this section to a prospectus 
offering shares or debentures for sale, sub-sections (1) to (3) 
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shall have effect with the substitution of references to sale for 
references to allotment, and with the substitution for the 
reference to the company and every officer of the company who 
is in default of a reference to any person by or through whom 
the offer is made and who is knowingly guilty of, or wilfully 
authorises or permits, the contravention. 


(5) An application for shares in, or debentures of, a com' 
pany, which is made in pursuance of a ptospectus issued 
generally shall not be revocable until after the expiration of the 
fifth day after the time of the opening of the subscription lists, 
or the giving, before the expiry of the said fifth day by some 
person responsible under section 62 for the prospectus, of a 

f mblic notice having the effect under that section of excluding, 
imiting or diminishing the responsibility of the person giving it. 

This section is new. It is based on the G.L.G.’s redraft and s. 50 of the English 
Act of 1948. The proviso to sub-s. (1) of this section has been suggested by the 
C.L.Cm ; it is not found in the English Act— Notes mi Clauses. 

This was originally cl. 6(5 of the Bill, sub-cl. (6) of which has been omitted by 
the Joint Committee as being unnecessary {vide J.G.R., para 31). 


73. Allotment of shares and debentures to be dealt 
in on stock exchange.— (1) Where a prospectus, whether 
issued generally or not, states that application has been or will 
be made for permission for the shares or debentures offered 
thereby to be dealt in on a recognised stock exchange, any 
allotment made on an application in pursuance of the prospec- 
tus shall, whenever made, be void, if the permission has not 
been applied for before the tenth day after the first issue of the 
prospectus or, if the permission has not been granted before 
the expiry of three weeks from the date of the closing of the 
subscription lists or such longer period not exceeding six weeks 
as may, within the said three weeks, be notified to the applicant 
for permission by or on behalf of the stock exchange. 

(2) Where the permission has not been applied for as 
aforesaid, or has not been granted as aforesaid, the company 
shall forthwith repay without interest all moneys received from 
applicants in pursuance of the prospectus, and, if any such 
money is not repaid within eight days after the company 
becomes liable to repay it, the directors of the company shall 
be jointly and severally liable to repay that money with interest 
at the rate of five per cent, per annum from the expiry of the 
eighth day ; 
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Provided that a director shall not be liable if he proves that 
the default in the repayment of the money was not aue to any 
misconduct or negligence on his part. 

(3) All moneys received as aforesaid shall be kept in a 
separate bank account maintained with a Scheduled Bank so 
long as the company may become liable to repay it under sub- 
section (2) ; and if default is made in complying with this 
sub-section, the company, and every officer of the company 
who is in default, shall be punishable with fine which may 
extend to five thousand rupees. 

(4) Any condition purporting to require or bind any 
applicant for shares or debentures to waive compliance with any 
of the requirements of this section shall be void. 

(5) For the purpose of this section, permission shall not 
be deemed to be refused if it is intimated that the application 
for permission though not at present granted, will be given 
further consideration. 

(6) This section shall have effect — 

(a) in relation to any shares or debentures agreed to 
be taken by a person underwriting an offer thereof by a 
prospectus, as if he had applied therefor in pursuance of 
the prospectus ; and 

(b) in relation to a prospectus offering shares for sale, 
with the following modifications, namely, — 

(i) references to sale shall be substituted for 
references to allotment ; 

( ii ) the persons by whom the offer is made, and 
not the company, shall be liable under sub-section (2) 
to repay money received from applicants, and referen- 
ces to the company’s liability under that sub-section 
shall be construed accordingly ,* and 

(iff) for the reference in sub-section (3) to the 
company and every officer of the company who is in 
default, there shall be substituted a reference to any 
person by or through whom the offer is made and who 
is knowingly guilty of, or wilfully authorises or permits, 
the default. 

(7) No prospectus shall state that application has been 
made for permission for the shares or debentures offered there- 
by to be dealt in on any stock exchange, unless it is a recog- 
nised stock exchange, 
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This section also is new. It is based on s . 101E of the C. L. C/s redraft and s. 51 
of the English Act of 1948. One change of substance has been made ; it is laid down 
that permission to deal in the stock exchange should have been granted in respect of 
shares and debentures. The mere fact that the permission has not been refused will 
not be sufficient— -Notes on Clauses . 

This was originally cl. 67 of the Bill. The Joint Committee have inserted 
sub-ss. (5) and (7) with the following observations r — “Sub -clause (5) — This is based 
on a corresponding provision in the English Act — section 51 (5) — the adoption ol 
which the Committee consider desirable. 

"Although permission for shares and debentures may not have been granted, 
yet, if the . stqck exchange has agreed to give further consideration to the applied-, 
lion for he shares or debentures being dealt in on a stock exchange, it Is only 
reasonable to treat the case as one where permission has not been refused. 

“Sub ^clause 7 : — It is very desirable that a prospectus should not state that 
application has been made for a proposed issue of shares or debentures being dealt 
in on a stock exchange unless it is a recognised stock exchange” ( vide J.G.R., 
para 32). 

Sub-s. (3) : — Where the subscribers paid the application moneys 011 the 
faith of a promise contained in the circular letter not only to refund the 
money if, as happened, certain contiditions were not fulfilled, but also to retain 
the money in a saparate account meanwhile, the allotment moneys were repayable 
to the subscribers who became entitled to a lien or equity on the fund so subs- 
cribed (16). 

74. Manner of reckoning fifth, eighth and tenth days 
in sections 72 and 73. — In reckoning for the purposes of 
sections 72 and 73, the fifth day, the eighth day, or the tenth 
day after another day, any intervening day which is a public 
holiday under the Negotiable Instruments Act, 1881 ( XXVI 
of 1881 ), shall be disregarded, and if the fifth, eighth, or tenth 
day ( as so reckoned ) is itself such a public holiday, there 
shall for the said purposes be substituted the first day there- 
after which is not such a holiday. 

This section also is new. It lias been based on s. ltnD (0) of tbc G.L.G.'s re- 
draft and s. 50 (t>) of the English Act of 1948. As the provision is one which applies 
both to ds. (itf and 67 (now ss. 71 and 7 2) it is considered more appropriate to put 
it as an independent section — Notes on Clauses. 

75. Return as to allotments. — (1) Whenever a company 
having a share capital makes any allotment of its shares, the 
company shall, within one month thereafter,— 

(a) file with the Registrar a return of the allotments, 
stating the number and nominal amount of the shares 
comprised in the allotment, the names, a'ddresses and 
occupations of the allottees, and the amount, if any, paid 
or due and payable on each share ; 


(16) Re Nanwa Gold Mines Ltd. [1955] 3 A.E.R. 219 (Ch. D.). 
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(b) in the case of shares ( not being bonus shares ) 
allotted as fully or partly paid up otherwise than in cash, 
produce for the inspection and examination of the Regis* 
trar a contract in writing constituting the title of the 
allottee to the allotment together with any contract of sale, 
or a contract for services or other consideration in respect 
of which that allotment was made, such contracts being 
duly stamped, and file with the Registrar copies verified in 
the prescribed manner of all such contracts and a return 
stating the number and nominal amount of shares so 
allotted, the extent to which they are to be treated as paid 
up, and the consideration for which they have been 
allotted ; and 

(c) in the case of bonus shares, file with the Registrar 
a return stating the number and nominal amount of the 
bonus shares so allotted. 

' (2) Where a contract such as is mentioned in clause (b) of 
sub-section (1) is not reduced to writing, the company shall, 
within one month after the allotment, file with the Registrar 
the prescribed particulars of the contract stamped with the 
same stamp duty as would have been payable if the contract 
had been reduced to writing ; and those particulars shall be 
deemed to be an instrument within the meaning of the Indian 
Stamp Act, 1899 (II of 1899), and the Registrar may, as a con- 
dition of filing the particulars, require that the duty payable 
thereon be adjudicated under section 31 of that Act. 

(3) If the Registrar is satisfied that in the circumstances of 
any particular case the period of one month specified in sub- 
sections (1) and (2) for compliance with the requirements of 
this section is inadequate, he may extend that period as he 
thinks fit ; and if he does so, the provisions of sub-sections ( 1) 
and (2) shall have effect in that particular case as if for the 
said period of one month the extended period allowed by the 
Registrar were substituted. 

(4) If default is made in complying with this section, every 
officer of the company who is in default shall be punishable 
with fine which may extend to five hundred rupees for every 
day during which the default continues : 

Provided that, in case of default in filing with the Registrar 
any document required to be filed by this section within the 
time specified therein, the company, or any officer who is in 
default, may apply to the Court for relief, and the Court, if 
satisfied that the omission to file the document was accidental 
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or due to inadvertence or that on other grounds it is just and 
equitabie to grant relief, may make an order extending the 
time for the Sling of the document for such period as the 
Court may think proper. 

(5) Nothing in this section shall apply to the issue and 
allotment by a company of shares which under the provisions 
of its articles were forfeited for non-payment of calls. 

This corresponds to s. 104 of he previous Act and s. 52 of the English Act of 
1948. As recommended by the C.L.C. (p. 299 of the Report) a separate provision 
has been made for the case of bonus shares. In their case, no contract in writing 
need be filed with the Registrar — Notes on Clauses . 

This was originally cl. 69 ot he Bill. The Joint Committee have made some 
alerations therein with the following remark : — “The Committee have omitted the 
explanatory definition of ‘bonus shares’ in sub-clause (1) (c) and also the words 
‘and the extent to which they are to be treated as paid up’ occurring at the end 
(vide J.C.R., para 33)- 

452. Failure to file return of allotment : - -The directors and managers 
are to furnish to the Registrar the return of allotment as provided in this section, 
and their failure to do so renders them liable to the penalties provided in sub-s. (4). 
A pica of ignorance of the law will not be accepted as an excuse ; but where 
the default is not intentional, the full or a heavy penalty may not be exacted (17). 

453. Contract for fully or partly paid up shares : — This clause is in 
favour of creditors of the company and does not apply as between the company and 
its shareholders (18). There is no fraud on the pari of the company towards a 
purchaser of shares in not registering a contract as to the issue of those shares as 
paid up (18). Inorder to comply with cl. (b) of sub*s. (1) it is not necessary that within 
the four corners of the filed contract there should be a complete identification of the 
property oilier than cash which is the consideration given for ihc shares, provided 
the filed contract states plainly the nature of the consideration, and supplies the 
means of indentification by reference to an unfiled contrail which contains a full 
description of the consideration (19), Where there is a contract referred to in 
sub-s. (b), but it is not filed with the Registrar, the only consequence ol the failure 
to file it will he the penalty under sub-s. (4) ; and tilt* allottee is not responsible as 
a contributory for calls as though the shares were unpaid shares (20). On the other 
hand if the consideration for the shares is illusory, or permits an obvious money- 
measure to be made showing that discount has been allowed, filing the contract with 
the Registrar will not relieve the allottee from the obligation to pay the nominal 
value of the shares or the amount of the discount in cash. But the Court is not 
bound to inquire in each case whether the price was reasonable or whether what 
was given for the shares had a cash value in the market equal to the nominal value 
of the shares {21). 

Where by mistake the contract to fully paid up shares was not filed with the 
Registrar and on discovering the mistake one ot the allottees gave notice of motion 


(17) Emp. v. Nath u ram [1919] 20 Cr. I..J. 725, 5* I.C. 885 ; see also James Pitkin k 
Co. [1916] W.N. 112, 114 I-.T. 673. 

(18) Blyth’s case [1876] 4 Gh. 1 ). 140. 

<19) African Gold Concession &c. Co. [1899] 1 Ch. 414, affd. on appeal [1899] 2 Ch. 480. 
(20) Prem Behari v. S. B. Billimoria & Co. [1926] 24 A.L.J. 578, 48 All. 503, 95 I.C. 
570, [1926] A. 524 ; but see Motilal v. Thakorc Lai [1912] 36 Bom. 537 ; Hart- 
ley’s case [1875] 10 Ch. App 157. 

(at) In re Theatrical Trust, Chapman’s case [1895] 1 Ch. 771. 



COMPANIES ACT, 1956 




*• 15 ) 


for an order* to rectify the register of members, but before the motion was heard, 
the company was ordered to be wound up, it was held that rectification of the re- 
gister should only be ordered on the terms that due provision should be made for 
all the debts and liabilities of the company winch had accrued between the dates 
of issuing the shares and giving the notice of motion (22). 

454* Estoppel : — A company issuing fully paid up shares by virtue of a con- 
tract not registered under this clause is estopped by the share certificate as against 
a transferee for value without notice of the irregularity frotn saying that they had 
not been so paid up and the official liquidator on winding up of the company is 
in the same position (25). 

455 . Where contract for fully paid up shares is valid Although a 
limited company cannot release a shareholder from the obligation to pay for his shares 
either in money or money’s worth and cannot therefore issue its shares at a discount, 
it can, provided the contract is duly registered, buy property at any price it thinks 
fit, and can pay for such property in fully paid up shares (24). The transaction 
will be valid and binding upon its creditors if the company has acted in it honestly 
and not colonrably and has not been so imposed upon by the vendor as to be relieved 
from the bargain (24). 

456. Value received by company The value received by the company 
is measured by the price at which the company agreed to buy the property, and 
whilst the transaction is un impeached, that is the only value which the Court can 
take into consideration (24). 

457. Payment in money's worth - —Payment in money’s worth is sufficient 
payment (25), so is the extinguishment of debt due from the company to the share- 
holder (26), eten though no call has been made and no debt is presently due to the 
company (27). It is not material that the company has not entered the payment 
in its books (28). Where under an agreement in consideration of his giving up certain 
benefits, the director should receive a sum of money equal to three-fourths of the 
amount paid up by him upon his shares and that sum was credited to him 
in the books of the company in pursuance of the agreement, it ivas held that the 
amount so credited was equal to a cash payment by him and there was nothing 
fraudulent or improper in such an agreement being entered into (29). 

458. Set off : — Although a company may agree to accept some other form of 
payment or set off of an existing debt (go) againsL a present liability to pay calls 
(31), a release without payment in money or money’s worth or on payment of less 
than the full amount is ultra vires. But any circumstances creating a set off or an 
agreement to render service may be a good paymt nt (32). 

(22) Preservation Syndicate [1895] 2 Ch. 768. 

(23) British Farmers &c. Go. [1878] 7 Ch. D. 533. 

(24) In re Wragg Ltd. [1897] 1 Cn. 796; Pell’s case [1869] 5 Ch. App. 11 ; Oorgnm 

See. Co. v. Roper [1892] A.C. 125 ; Hongkong & China Gas Co. v. Glen [1914] 1 
Ch. 527. ‘ .... 

(25) Drummond’s case [1869] 4 Ch. App. 772; Pell’s case [1869] 5 Ch. App. 11; 
Baglan Hall Colliery Co. [1870] 5 Ch. App. 346 ; re W r ragg Ltd. (supra) at pp. 
835-38. 

(26) Fothcrgill’s case [1873] 8 Ch. App. 270 ; Balgan Hall Colliery Co. (supra). 

(27) Jones Lloyd & Co. [1880] 41 Ch. D. 159. 

(28) Re Threatrical Trust. Chapman's case [1895] » Ch. 771. 

(29) Exp. Bentley [1879] 12 Ch. D. 850. 

(30) Spargo’s case [1873] 8 Ch. App. 407. 

(31) In re Wragg Ltd. (supra) ; Pell’s case (supra). 

(32) In re Theatrical Trust (supra). 
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459. Ultra vires : — “It is beyond the power of a limited company to release 
a shareholder from his Obligation without payment in money ot money's worth. It 
cannot give fully paid up shares for nothing and preclude itself from requiring 
payment in money or money's worth" (33). An agreement to accept the supply of 
goods at a future time against calls is not vaild (34). An agreement by the company 
to pay a sum of money at once for future services, e.g., erection of a building and 
to satisfy the amount by an issue of fully paid up shares, may however be a good 
consideration for the issue of those shares (35). 

460* Consideration : — 1£ the consideration be in kind, the Court will not 
inquire whether it was really of value equal to the nominal amount of shares issued 
(unless the consideration is illusory), or permitted of an obvious money value (36), 
but the written contract may go very fat to establish that the consideration is not 
illusory, even if there is much to point to its being excessive ((37). 

Where under the condition of a debenture deed the debenture holder is allotted 
some ordinary shares on surrender of his debenture, the allotment of fully paid up 
shares in exchange for his debenture is an allotment of shares "as fully paid up 
otherwise than in cash" within the meaning of sub-s. (1), clause (b) of this section (38). 

A company cannot validly contract for a fixed present consideration that upon 
every increase of capital a definite proportion of the new shares shall be issued as 
fully paid to the vendor (39). 

The surrender of a right to payment of a. sum of bonus payable out of profits 
only when no profits have been earned is not a good consideration either in cash 
or in kind of the issue of fully paid shares (40). 

The Act does not require that the contract to be registered should identify the 
shares by numbers (41). 

As to the meaning of the word "issue," sec the cases noted below (42). 

461. Proviso to aub-s. (4):- ‘Under the proviso 10 sub-s. (4) particulars of 
inadvertence must be set out in the affidavit (43). The word "inadvcrtancc" includes 
cases where there has been delay in adjuciating on the stamp duty (44). When a 
document is sought to be filed with the Registrar after expiry of the time, he should 
file it and inform the officer presenting it that unless within the time to be specified 
by the Registrar the company obtains an older from the Court extending the time, 
he will take steps to prosecute the officer for default. The effect of accepting and 
filing the documents after lime by the Registrar does not relieve the defaulter from 
liabilities without proper relief being granted by the Court (45), The registration 
of the articles is not the registration of a contract within the meaning of this section. 
It must be a contract which shows what shares are to be issued as fully paid up and 
for what consideration (46). 

(33) Eddystonc Marine Insurance Co. [1893] 3 Cli. 9. 

(34) Pellatt's case [1867] 2 Ch. App. 527 ; Ex. parte Clark [1869] 7 Eq. 550. 

(35) Gardner v. Iredale [1912] 1 Ch. 700. 

(36) Theatrical Trust (supra) ; Almada & Tirito Co. [1888] 38 Ch. D. 415 ; rc Wragg 
Ltd. [1897] 1 Ch. 796 ; Oorcgum Gold Mining Co. v. Roper [1892] A.C. 125. 

(37) Re Innes & Co. [1903] 2 Ch. 254. 

(38) Thodapuzha Rubber Co. [19*7] 4 * f> 74 » 83 M.L.J. 47 4. 

(39) Hongkong 8c China Gas Co. v : Glen [1914] 1 Ch. 527. 

(40) Bury v. Famatina Development Corpn. [1910J A.C. 439. 

(41) Eisner 8c Me Arthur’s case [1895] 2 Ch. 759; Jackson 8c Co. [1899] 1 Ch. 348. 

(42) Bush’s case [1874] 9 Ch. App. 554; A. G. v. Regent s Canal fc Dock Co. [1904] 
1 K.B. 263, 270. 

(43) Victoria Brick Works [1898] 5 Manson 350, [1898] W.N, 162. 

(44) Luckey Guss, Ltd. [1898] 79 L.T. 722. 

(45) Ramackers 8c Co. [1930] C. 146, 56 Cal. 976. See now the Proviso to sub-s. (4). 

(46) Crickmers’s case [1875] 10 Ch. App. 614. 
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462* u Contract in writing” : —Ratification of previous contracts with vendors 
of business by the board of directors cannot be described as a contract in writing 
constituting the title of the allottee within the meaning of suh-s. (1) (ft) (47). 

463* Stamp:— If a liquidator finds that a contract for the allotment of shares 
has not been stamped and filed, it is his duty to stamp it at the expense of the 
company and file it when stamped (48). This section does not require that a duty 
payable on a conveyance should be levied on* an agreement for allotment of shares 
in future (49). If after entering into a contract for sale the parties, inspite of the 
risk that either party may resile from the contract, refrain from getting an 

actual deed of conveyance executed, they can sucessfully evade the payment of a 
higher duty (49). In the last cited case the vendor company entered into an agree- 
ment on the 26th January, 1921 to sell all their business, undertaking and assets 

including goodwill &c., with effect from the 1st January, 1920. The agreement 

recited that the purchase shall be completed on such date as shall be mutually 
arranged. Afterwards a sale deed was executed by the vendor in respect of the 
immovable property but no deed of transfer was executed as regards the goodwill 
and movable property. The agreement deed was stamped as agreement with eight 
annas stamp : held that the agreement deed did not amount to a conveyance, but. 
was merely a contract to sell, although the parties intended that when completed it 
should take effect from 1st January, 1920. So it was properly stamped. The allot- 

ment of shares in such cases would nor by its nature amount to a transfer of 
properly within the meaning of s. 2 (10) of the Stamp Act, because the company 
cannot be regarded in any sense as the owner of its own shares, so when it issues 
or allots shares, it cannot be said to be transferring property (50). 

464 . ■ Sufo-S. (1) (b) of this section requires the contract, “constituting the 

the title of the allottee" to be filed with the Registrar. If this contract consists merely 
of an agreement to transfer properties in Lhc future, the particulars thereof cannot 
be treated as a transfer of properties in present ice. Sub-s. (2) clearly lays down that 
the particulars would be liable to the same stamp duty as would have been payable 
if the contract of which the particulars are supplied had been reduced to 
writing (51) In the last cited case the contract was oral ; but it does not make 
any difference if the contract is in writing (52). 


Commissions and Discounts 

76. Power to pay certain commissions and prohibi- 
tion of payment of all other commissions, discounts, 
etc. — (i) A company may pay a commission to any person 
in consideration of — 

(a) his subscribing or agreeing to subscribe, whether 
absolutely or conditionally, for any shares in, or debentures 
of, the company, or 


(47) Ramsawamy v. Chengalroya [1926] M. 380, 27 Cr. L.J. 700. 

(48) In re X. Company [1907] 2 Ch. 92. 

(49) Incorporation of the Swadeshi Cotton Mills Co. [193a] A. 291, [193a] A.I..J. 394, 

131 I.C. 337, (S.B.) [Conns. Inland Revenue v. Angus 8 c Co. (1889) *3 Q-B.D. 
579 <1493) relied on] ; see also Secretary Board of Revenue v. Madura Mills Co. 
[19373' M. *59. [> 987 ] M.L.J. >08 (F.B:). , 

(50) Secretary Board of Revenue v. Madura Mills Co., (supra), 

(51) Bholaram 8 c Sons v. Ernp. [1934] I-. 530. Sp. Bench, 15 Lali. 501, 150 I.C. 781. 

(52) Lakshmi Iron 8 c Steel Manrg. Co. v. Emp. [1934] I.. 533, Sp. Bench, 15 Lah. 509. 

130 i.c, 790. 


1 
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(b) his procuring or agreeing to procure subscriptions, 
whether absolute or conditional, for any shares in, or 
debentures of, the company, 

if the following conditions are fulfilled, namely : — 

(t) the payment of the commission is authorised by 
the articles ; 

( ii ) the commission paid or agreed to be paid does 
not exceed in the case of shares, five per cent, of the price 
at which the shares are issued or the amount or rate autho> 
rised by the articles, whichever is less, and in the case of 
debentures, two and a half per cent, of the price at which 
the debentures are issued or the amount or rate authorised 
by the articles, whichever is less ; 

(iii) the amount or rate per cent, of the commission 
paid or agreed to be paid is — 

in the case of shares or debentures offered to the 

public for subscription, disclosed in the prospectus ; 

and 


in the case of shares or debentures not offered to 
the public for subscription, disclosed in the statement 
in lieu of prospectus, or in a statement in the pres- 
cribed form signed in like manner as a statement in 
lieu of prospectus and filed before the payment of the 
commission with the Registrar and, where a circular or 
notice, not being a prospectus inviting subscription 
for the shares or debentures, is issued, also disclosed 
in that circular or notice ; and 

(iv) the number of shares or debentures which 
persons have agreed for a commission to subscribe abso- 
lutely or conditionally is disclosed in the manner aforesaid. 

(2) Save as aforesaid and save as provided in section 79, 
no company shall allot any of its shares or debentures or apply 
any of its capital moneys, either directly or indirectly, in pay- 
ment of any commission, discount or allowance, to any person 
in consideration of — 

(a) his subscribing or agreeing to subscribe, whether 
absolutely or conditionally, for any shares in, or debentures 
of, the company, or 

(b) his procuring or agreeing to procure subscrip- 
tions, whether absolute or conditional, for any shares in, 
or debentures of, the company, 
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whether the shares, debentures or money be so allotted or 
applied by being added to the purchase money of any 
property acquired by the company or to the contract price 
of any work to be executed for the company, or the money 
be paid out of the nominal purchase money or contract price, 
or otherwise. 

(3) Nothing in this section shall affect the power of any 
company to pay such brokerage as it has heretofore been 
lawful for a company to pay. 

(4) A vendor to, promoter of, or other person who 
receives payment in shares, debentures or money from, a com- 
pany shall have and shall be deemed always to have had power 
to apply any part of the shares, debentures or money so 
received in payment of any commission the payment of which, 
if made directly by the company, would have been legal under 
this section. 

(5) If default is made in complying with the provisions of 
this section, the company, and every officer of the company 
who is in default, shall be punishable with*fine which may 
extend to five hundred rupees. 

This corn sponds to s. 105 of the previous Act and s. 53 of the English Act of 1948. 
As suggested by the C.L.C. (page 300 of the Report), it has been laid down that 
the rate of the commission should not exceed 10 per cent, and a maximum penalty 
of 500 rupees has also been imposed — Notes on Clauses . 

This was originally cl. 70 of the Bill. The Joint Committee being of the 
opinion, that the ceiling of ten per cent., provided for the commission was high have 
reduced it to five per cent. ( vide J.C.R., para 34). 

In this section at several places the words, “debentures”, and “or debentures’* 
have been inserted by the Lok Sabha, thus making the section applicable to deben- 
tures as well as shares. In cl. (iii) of sub s. (1) before “five per cent.” the words 
“in the case of shares” and the words “and in the case of debentures” etc. at the 
end of cl (iii) have also been introduced by the Lok Sabha. 

465. Company cannot issue shares at a discount : —Subject to the sta- 
tutory provision as to paying commission for the underwriting of shares and as to 
paying the usual brokerage, a company cannot issue shares at a discount (53), even 
by way of compromise (54), or in any other indirect way (55). Contract for doing 
so is void (56), and cannot be enforced (57). If an agreement for the issue of the 
shares is such that in the course of its due working out there is as much as’ a possi- 
bility that in the result the shares will have been issued at a discount, then the 
issue of the shares as fully paid cannot be justified (58). In a winding up proceed- 


( 58 ) Ooregum G. M. Co. v. Roper [189a] A.C. 125. 

w IiH F1903I 19 T.L. _ 

Bury 


'54) Mother Lode Gold Mines v. Hill [1903] 19 T.L.R. 341. 

55) Mosely v. Koffyfontein Mines [1904] 2 Ch. 108 ; Famatina P. Corpn. v. 

Welton v. Saffcry [1897] A.C. 299 ; James Pitkin & Co. [1916] W.N. 11 2, 114 L.T, 
673 (ignorance of legal effect of an allotment is no excuse). 

(57) Alamada & Tirito Co. [1888] 38 Ch. P. 415. 

(«8) Trustees Corpn. (India) Ltd. v. Commrs. of Income Tax [2930) P.C, 151, 57 LA.' 
132, 54 Bom. 437, 34 C.W.N. 709 ; Mosely v. Koffyfontein Mines (supra), j 


( 56 ) 


8i 
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ing the holder of shares issued at a discount must make good the deficiency (59). 
An agreement to issue bonus shares as fully paid up to subscribers of debentures is 
ultra vires the company and is void (60). Upon liquidation the holders of such shares 
will be liable to pay up the full amount in cash (60). 

A company has no power to issue shares at a discount so as to render the share- 
holder liable for a smaller sum than that fixed for the value of the shares by the 
memorandum of association, and such issue shall be invalid, although the contract 
with the shareholder has been registered (61). 

466* Set off may be valid:— An agreement by a shareholder with the com- 
pany to set off against future calls a present liability of the company to pay cash 

may however be valid, if registered (62). An agreement by a company to grant its 

contractor shares on payment of the allotment money, the balance to be recovered 
in cash or from value of goods supplied, docs not contravene this section (63). 

467. Allottee’s liability : — It being ultra vires for a limited company to 
issue shares at a discount or by way of bonus, although althorized to do so by the 
articles, the holders of such shares are not thereby relieved from liability in a 

winding up to calls for the amounts unpaid on their shares (64) 

“It is beyond the powers of a limited company”, observed Lord MarnaglUen, “to 
limit the liability of shareholders in a manner inconsistent with the conditions of 
the memorandum of association. The directors therefore had no authority from 
the company to issue shares at a discount or on any terms relieving the shareholder 
from liability to pay in full. The shareholders had no power to authorize the 
directors to do on behalf of the company that which the company itself could not 
authorize them to do. The articles of association no doubt empower the directors 
to issue shares on such terms as they think fit consistently with the provisions of 
the Companies Act. The articles in express terms purport to authorize the directors 
to issue shares at a discount. Thai provision, however, is in contravention of the 
statute, and siinplv void ; neither the company, nor the shareholders. c\en if they 
had been unanimous, could have empowered the directors to do anything of the 
kind” (65). 

To pay commission to a person for taking shares is akin to issuing shares at a 
discount ; but they arc not the same things, for if the company goes into liquidation 
before the commission is paid, the whole amount of the shares tan be called up, 
bu f the shareholder will be an unsecured creditor for the commission and may not 
get in full (66;. 

468* Rate of commission and payment of a lump sum If the articles 
of association allow commission at a specified rate, a commission consisting of a 
lump sum cannot be paid (67). The payment of a small commission however, e.g. % 
2$ per cent, to the brokers for their services as such is not ultra tares (68). The Court 
will look at the substance of the transaction and will prohibit a pretended purchase 
and re-salc which is in fact only a device to cover payment of a commission (67). 


(59) Weymouth Sec. Packet Co. [1891] 1 Ch. 66. (C.A.) ; Wclton v. Saffery (supra). 

(60) Time Table Publishing Co. [1893] 68 L.T, 649. 

(61) Alrnada Sc Tirito Co. [1888J 38 Ch. D. 415. 

(ба) Jones Lloyd & Co. £1889] 4* Ch. D. 159. 

(63) Hansraj v. Asthana [1932] P.C. 240. 

(64) Weltori v . Saffercy (supra) at. p. 321. 

(65) Welton v. Saffcrey (supra) at p. 321. 

(бб) Kcatinge v. Paringa Consolidated Mines [1902] W.N. 15, 18 T.L.R, 266. 

(67) Booth v. New A. G. Mining Co. [1903] 1 Ch. 295. 

(68) Metropolitan C. C. Association v. Scnmgeour [1895] 2 Q.B. 604. 
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Previously the commission might be of any amount (69). The payment of commission 
must be authorized by the atticies ; authority in the memorandum is not sufficient (70). 

469* Disclosure of commission : — A private company which had powers 
under its articles to pay commission to any person procuring subscription for its 
shares, offered to the plaintiff a specified commission in consideration of her being 
the means of providing any sum that they might accept from her information. The 
amount of rate of this commission was not disclosed in any statement prescribed by the 
Act. A person introduced by the plaintiff advanced money to the company who allotted 
shares in respect of it and paid to the plaintiff a sum on account and in part pay- 
ment of the commission. The plaintiff sued for the balance of her commission and 
the company counter-claimed for the payment made. It was held : (1) that the 
commission was not brokerage within the meaning of the section ; (2) that it was 
unlawful as not disclosed under the provisions of the statute, so the plaintiff could 
not recover the balance claimed, and (3) that the company could not recover the 
sum already paid (71). Where a person applies for obtaining certain shares in the 
expectation of obtaining some commission or special gain and an arrangement is 
made in accordance therewith by the promoters, and the application is granted, the 
applicant, on allotment, becomes a shareholder in presentin' absolutely, the breach 
or the unenforceability of the latter arrangement under this section being a colla- 
teral agreement docs not in any way interfere with the liability of the person as 
contributory on liquidation of the company (72). 

470. Meaning of “underwriting” : — In England prior to the Act of 1900 a 
company had no power to pay a commission to a person upon the issue of its share 

(73) capital, and the position of an underwriter was in no way different (73). The 
word underwriting means agreeing to take so many shares as are specified in the 
underwriting letter, if the public or other persons do not subscribe for them (74). 
The consideration is the payment of a commission whether the underwriter is called 
upon to take up any shares or not. It has been held by the House? of I/>rds that 
an agreement giving the underwriter an option to subscribe for further shares as 
consideration for underwriting is not an application for shares in payment of com- 
mission within the section, and is lawful (75). Where the shares are at a premium 
an allotment for less than premium, but not below par. is not an allotment at a 
discount (75). 

The underwriting letter usually authorizes the person to whom it is addressed 
to apply in the name of the underwriter should he fail to do so when called upon 
(7<i). Such an authority is said to be an 4 'authority coupled with an interest" and 
therefore after acceptance by the promoter, it is irrevocable (77) ; but in such a 
case, before so applying, the recipient must carefully perform all conditions. He 
must have accepted the underwriting letter and communicated his acceptance to the 
underwriter to make the bargain a binding one (78). If the words "when called 


(69) Keating v. Paringa Consolidated Mines, supra. 

(70) Republic of Bolivia Exploration Syndicate [1914] 1 Ch. 139. 

(71) Andrse v . Zinc Mines of Great Britain [1918] 2 K.B. 454. 

(72) Dchra Dun Mnssooree Electric Tramways Co. [1931)] A.1..J. 

[1930] A. 357. 

I See Australian Investment Trust v. Strand 8c P. S. Properties [1932] P.C. 212, 


139, 52 AH. 406, 


R. 360 ; Australian Investment 


(75) 

[1932] A.C. 735. 

(74) London P. F. M. Corporation [1897] *3 
Trust v. Strand 8c P. S. Properties (supra). 

(75) Hilder v. Dexter [1902] A.C. 474 [overruling Burrows v. Matabelc 8cc. Co. [1901] 
' 2 Ch. 23I. 

(76) Exp. Auaian [1889] 42 Cli. D. 1. 

(77) Carmichael's case [1896] 2 Ch. 643 ; Olympic &c. Reinsurance Co. [1920] 1 Ch. 
582, on appeal 2 Ch. 341. 

(78) Consort & c. Mines [1897] 1 Ch. 575. 
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upon" arc used, the underwriter must have been first called upon to subscribe ( 79 ). 
In many cases the underwriting agreement itself establishes contract to take shares 
at once (80). 

Where the underwriting letter contains a provision that it is to hold good not- 
withstanding any variation in the prospectus, the underwriter will not be bound if 
the changes are such as practically constitute a different venture (8i). 

The retention of the underwriting letter by the promoter with the consent of 
the underwriter raises an inference that the bargain is complete (82). If the under- 
writing letter states that "this engagement is binding for two months," the Court 
of Appeal has held that it means "this offer shall remain open for two months" 
and an acceptance even after the subscription lists were closed is binding (83). 

471. Repudiation by underwriter: — An underwriter who t£kes up shares on 
the faith of a prospectus containing untrue statements has the same right to repu- 
diate the shares as any other subscriber (84). But in the case noted below (85) the 
Court of Appeal in England decided an "important and interesting point" as 
observed by Lord Hanworth M. R. at p. *8 of the report. The plaintiff’s case was 
that he took shares in the company through certain sub-underwriters relying on 
some representations in the draft prospectus which was adopted by the company 
after incorporation. As these representations subsequently became falsified, he claimed 
rescission of the contract, removal of his name from the register of members and return 
of the money paid to the company. The plaintiff was the undisclosed principal 
of the sub-underwriters who gave him a letter of renunciation on the strength of 
which the plaintiff upon payment of the allotment money got his name registered 
in respect of those shares. Their Lordships discussed the rights of an undisclosed 
principal and held that generally speaking he is entitled to enforce the contract made 
by the agent on his behalf, but this rule docs iiol apply where the agent contracts 
in such terms as import that he is the real and only principal. "A contract to be- 
come a member of a company is, in my opinion, one of that class of contract in 
which an undisclosed principal cannot insist on taking the place of a party apparent- 
ly contracting on his own account" [per Lawdencc L. J. at p. 36]. "I11 such a case 

it is not right to treat the agent as necessarily interchangeable with his principal 
so as to enable the principal to come forward and seek to disaffirm the contract on 
the ground of a misrepresentation on which he alone had relied." 

As to the letter of renunciation it was held in this case that the acceptance at 
a later date of the plaintiff could not be said to be an acceptance by the company 
of the plaintiff cm the basis of the prospectus. The letter of renunciation printed 
on the allotment letter was in the following form : 

"When the balance (if any) due on the allotment has been paid by you this 
letter of allotment can be renounced until January 1938 in favour of any other per- 
son provided the form of renunciation below is duly completed and signed, and that 
the person in whose favour the renunciation is made signs the form of acceptance, 
also below. . . . Renounced allotment letters must be forwarded to the transfer 
office of the company as shown on the reverse side of this letter, on or before January 
2 1928. Thereafter it will only he possible to transfer such shares by deed in the 
ordinary way." Then comes the form for renunciation : "To the Directors of 
the Associated Greyhound Racecourse, Ltd. Gentleman I/We hereby renounce my/our 
right to the within-named shares,* and nominate to have all the benefits 

(79) Ormerod’s case [1894] 2 Cb. 474 ; Ex. p. Cox Hughes [1896] 75 L.T. C69. 

/80) Exp. Audian [1889] 42 Ch. D. 1. 

(81) Warner International Co. v. Kilburn, Brown & Co. [1914] W.N. 61, 30 T.L.R. 284. 

(82) Ormerod’s case, supra ; Ex. p. Cox Hughes, supra. 

(83) Hindley’s case [1896] 2 Ch. 121. 

(84) Karbeig’s case 11892] 3 Ch. 1 (G.A.) 

(85) Collins v. Associated G. Race Course Ltd. [1930] 1 Ch, 1. 
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thereof Signature of Holder.” Then there is a form of acceptance to be 

signed by the nominee : “I/We hereby accept the nomination to the rights to the 
within-named shares, and I /We authorise you to place my /our name (s) on the 
register of members in respect of the said shares” (86). 

472. Deceased underwriter ' The contract of underwriting is enforceable 
against the executors of the deceased underwriter (87), and even if there are .duties 
of finding capital, this is not such a personal contract as to expire with the con- 
tractor (88). 

473. Caution : — The company should see that all the underwriters have paid 
their application money and that their cheques have been cashed, otherwise in the 
event of the issue being a failure a few underwriters by combining not to pay the 
application money or stopping their cheques may prevent the company from going 
to allotment as was done in Mean v. Western Canada Pulp & Paper Co, (89). It 
should be remembered that it is a condition precedent to a valid allotment that the 
whole of the application money should have been paid to and received by the com- 
pany in cash. Any means by which money can be remitted may be used ; but the 
remittances or cheques must be cleared and the actual cash received by the company 
before allotment (89). 

Where the underwriting commission was authorised by the articles not to exceed 
25 per cent., an agreement for underwriting shares upon a reconstruction of the 
company for a commission of 10 per cent, was held 10 be perfectly legal (90). 

474. “Share# offered to the public” The words “shares offered to the 
public” do not mean shares offered by a promoter to a few of his friends, relations 
or customers (91). For the meaning of “placing” shares as distinguished from subs- 
cribing for shares see Garrison’s case [*873] 1 Ch. App. 507, 515. 

475. “Statement in the prescribed form” : -The expression “statement 
in t lie prescribed form” seems to allow a second statement in lieu of prospectus to 
be filed where the original statement did not disclose the intention to pay com- 
mission. The statement required to be filed under this sub-section with the Registrar 
disclosing the amount or rate of commission to be paid by the company in the case 
of shares not offered to the public must be filed before the shares are allotted (9 2). 

47 6. SUB*S. (2) : — In respect of the words “apply any of the shares or capi- 
tal moneys” in sub-s. (2) Lord Davey has said that they naturally mean “apply 
its capital, either in the form shares before issue when they may described 
as potential capital, or in the form of money derived from the issue 
of shares” (93), and following the dictum Warrington J. has decided that commission 
cannot be paid out of premium payable to the company on the issue of the shares 
(94). Unless it is possible to make the issue of the shares the exclusive consideration 
for rendering the service contemplated under sub-s. (2) apart from the issue of capital 
the transaction will be in direct contravention of the said sub-section (95). 

477* SUB'S. (3). Limit# of brokerage The limits within which broke- 
rage may lie paid seem to be this, as pointed out by Lord Justice Lopez : “When it 


(86) Collins v. Associated G. Race Course, Ltd., sup. 

(87) Warner Engineering Co. v, Brennan [1913] 30 T.L.R. 191. 

(88) Re Worthington, exp. Path6 Fr£rers [1914] 2 K.B. 299. 

(89) [1906] 2 Ch. 353. 

(90) Barrow v . Paringa Mines [1909] 2 Ch. 658. 

(91) Booth v. New Afrikander G. M. Co, [1903] 1 Ch. 295. 

(ga) Andrae v. Zinc Mines of Great Britain (supra). 

(93) Hildcr v, Dexter [1902] A.C. 474 at p. 480. 

(94) Sborto v. Colwill [1909] W.N. *18, toi L.T. 598. 

(g5) Banking Service Corpn. v. Toronto Finance Gorpn. [1928] A.C. 333 (P.C.). 
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is made out that the services of the broker arc reasonably necessary, that the brokers 
arc properly employed in the issue of the capital of the company and that the pay- 
ment of the commission of so much per cent, is a fair and just payment for services 
rendered’ (<j6) a brokerage may be paid. It would not be safe to pay more than 
5 per cent. 

478 . Shares may be issued at a premium (97) and such premium might be 
regarded as profit available for paying dividend (98). 

This section applies to private as well as public companies (95) and commissions 
illegally paid can be recovered (99). 


77. Restrictions on purchase by company* or loans 
by company for purchase* of its own or its bolding com- 
pany’s shares.— (1) No company limited by shares, and no 
company limited by guarantee and having a share capital, shall 
have power to buy its own shares, unless the consequent reduc- 
tion of capital is effected and sanctioned in pursuance of 
sections 100 to 104 or of section 402. 

(2) No public company, and no private company which 
is a subsidiary of a public company, shall give, whether directly 
or indirectly, and whether by means of a loan, guarantee, the 
provision of security or otherwise, any financial assistance for 
the purpose of or in connection with a purchase or subscrip- 
tion made or to be made by any person of or for any shares 
in the company ot in its holding company : 

Provided that nothing in this sub-section shall be taken 
to prohibit — 

(a) the lending of money by a banking company in 
the ordinary course of its business ; or 

(b) the provision by a company, in accordance with 
any scheme for the time being in force, of money for the 
purchase of, or subscription for, fully- paid shares in the 
company or its holding company, being a purchase or subs- 
cription by trustees of or for shares to be held by or for 
the benefit of employees of the company, including any 
director holding a salaried office or employment in the 
company ; or 

(c) the making by a company of loans, within the 
limit laid down in sub-section (3), to persons (other than 
directors, managing agents, secretaries and treasurers or 
managers) bona fide in the employment of the company, 


(96) Metropolitan C. C. Assn. v. Scrimgcour [1896] s Q.B. (>04 at p. 609. 

(97) Greater Britain Re-insurance Coipn. [1921] 1x4 I.T. 194; see also York & 
N. M. Ry. Co. [1845] 16 Bcav. 485. 

(98) Hoare & Co. [1904] 2 Ch. 208. But sec now s. 78. 

(99) Dominion of Canada £c. Syndicate v. Brigstocke [191 tj 2 K.B. C48. 
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with a view to enabling those persons to purchase or subs- 
cribe for fully paid shares in the company or its holding 
company to be held by themselves by way of beneficial 
ownership. 

(3) No loan made to any person in pursuance of clause (c) 
of the foregoing proviso shall exceed in amount his salary or 
wages at that time for a period of six months. 

(4) If a company acts in contravention of sub-sections (1) 
to (3), the company, and every officer of the company who is 
in default, shall be punishable with fine which may extend to 
one thousand rupees. 

(5) Nothing in this section shall affect the right of a 
company to redeem any shares issued under section 80 or 
under any corresponding provision in any previous companies 
law. 

This section corresponds lo s. 54A of the previous Act and s. 54 of the English 
Act of hj.jH. The changes suggested in para. 50 of the C.L.C.’s report have been 
embodied in the redraft— Notes on Clauses. 

The C.L.C. observe : “The only important recommendation that we make is 
that the prohibition imposed by s. 54 of the Indian Companies Act should noL apply 
to the provision of funds by a company for the purchase of, or subscription for, 
fully paid-up shares by a trustee or trustees for the benefit of employees of the com- 
pany or to grant loan by the company to its employees for a similar purchase. 
We, however, suggest that such payment should be subject to the limit of three 
month’s salary of the employees concerned. The object of our recommendation is 
to enable the purchase of its shares by a company on behalf of and for the benefit 
of its employees or by the employees themselves up to a limited extent. Section 54 
of the English Companies Act. 1948 imposes no Midi limit on the purchase of a 
company’s shares, but in the circumstances of this country, we have considered it 
desirable to limit the purchases to three months’ salary of the employees. We trust 
that this provision, if wisely and tactfully implemented, will enable the employees 
to have a reasonable slake in the affairs ol' a company and promote the improvement 
of industrial relations. At the same time, the operation of this provision will have 
lo be carefully watched, in the initial stages, so that the opportunity that it offers 
to a company for the investment of its funds in its own shaies is not abused to the 
prejudice of the employees. It should be one of the fund ions of the proposed 
Central authouly to watch developments of this type, and to suggest appropriate 
action t o Government, if when circumstances call for such action*’ — C.L.C, R. p. 39. 

This was originally cl. 71 of the Bill. The Joint Committee have made certain 
alterations therein with the following observations : — “The Committee have subs- 
tituted for the words ’no company shall have power to buy its own shares or the 
shares of its holding company’ which occur in sub-clause (1) the words ‘No company 
limited by shares and no company limited by guarantee and having a share capital 
shall have power to buy its own shares*. That a subsidiary cannot be a member of, 
or hold any shares in, its holding company has been made clear in clause 41 (now s 4a) 
and the exceptions to that rule have also been stated there. It is unnecessary to 
restate the same proposition in this clause. 

' ‘Since the Court has been given power by clause 401 (now s. 40a) to permit a 
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company to purchase the shares of its members in certain circumstances, that clause 
has also been specified in sub-clause (t) of this clause. 

“The Commitee think that the employees of a company should be encouraged to 
purchase shares in the company and have accordingly enhanced the limit set on 
loans by the company for enabling such purchases to be made from three months’ salary 
or wages to six months’ salary or wages — Sec sub-clause (5)" (vide J.C.R., para 35). 

479. Sub*®. (1). Company cannot buy it® own •hare:— A company has 
no power to purchase its own shares by diverting its capital in order to reduce the 
share capital (1). An agreement between the company and a director debenture 
holder which was later on ratified by a resolution of the company, whereby the shares 
held by the company in another company were to ‘ be sold and the sale proceeds 
utilised for paying off the preference shareholders, and the appellants, who were 
holders of a great number of preference shares, were to be trustees for purposes of 
carrying out the agreement, it could not be given effect to either by the directors or 
shareholders, either by alteration of the charter of the company or its articles of asso 
nation, the purposes of the agreement being illegal (1). 

480. Sub'8* (1) : — It is not in the English Act. Where in pursuance of an 

agreement under which a person was appointed rnutsaddi of a company the latter 

purchased shares therein and the agreement was repudiated by the company, he was 

cutitled to the return of the cash value of the shares, and such return would not 
mean a purchase by the company of its shares (2). Where the vendors by mistake 
were given some excess paid-up shares and they transferred to the chairman of llic 
board of directors of the company the shares upon trust to use or sell them for the 

benefit of the company, it was held (1) that the chairman held the shares, not for 

the benefit of the individual shareholders, but for the benefit of the company and 
that he held them on trust at his discretion to sell them ; (2) the transaction was not 
made invalid by reason of the transfer having been made to a nominee on trust 
which involved an obligation on the trustee to vote in respect of the shares as the 
company might from time to time direct,, and (3) the transfer did not offend against 
any principle laid down by any of the decided cases (3). 

Where a company in execution of a money decree attached and purchased its own 
shares held by the debtor, it was held that this section applied and the sale was a 

nullity (4). But if the articles provide that the company will have a lien on the 

shares held by the person indebted to the company, it can sell such share without 

the intervention of the Court and title of the purchaser will not be affected by any 

irregularity or invalidity in the proceedings by virtue of the regulations of the com- 
pany, even where the company obtained a decree for the loan which had* become 
time- barred (4). 

The legal incapacity of a limited liability company to purchase its own shares is 
not dependent upon the fact of the purchase being made cither within the territorial 
limits of the place where the company was incorporated or outside its territorial limits, 
but it is beyond the scope of its constitution (5). 

481. Sub-8. (2) : — The construction of this sub-section has to be approached 
with the observations of Lord Greene, M. R. in In V. G. Af. Holdings, Ltd. (6) in 
mind. The section provides merely for the punishment of the offending company 
and its officers, but does not invalidate a security given in contravention of it, because 


(1) Nand Kishore v. Gaya Sugar Mills Ltd. [1953] P. 390. 

(*) Ram Chand v. Diamond Flour Mills 10 P.R. 1905, 100 P.L.R. 1905. 

(3) Kirby v. Wilkins [1989] 8 Ch. 444. 

(4) Chotanagpur Banking Assn, v . Rajib Nath [1947] P. 40, 12 B.R. 579. ss I.C. 22 4. 

(5) Sabarathnam v. O. L. Travancore N. & Q. Bank [19431 M. 111, 55 M.L.W. 653. 

(6) [194*] Ch. 835 (839), 
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it docs not say that it should not be lawful to provide a security inorder to give 
financial assistance (7). 

In a recent English case where an agreement provided that a director and manager 
of a company should resign and transfer his shareholding in the company to another 
director for ago /. and this stun was paid to him by a cheque drawn on the company’s 
account, it was held that if the payment for the shares by the company’s cheque was 
such as to contravene s. 45, cl. (1) [corresponding to sub s, (a) of the present section] 
of the English Act of 1929 and render the company liable to a fine under sub-s. (3) 
(which was not proved in the case), the agreement was not thereby rendered invalid 

(8). The acquisition of shares in a company by application and allotment is not a 
“purchase” within sub-s. (1) of the English Ad which accordingly does not rover 
a transaction by which a company provides money to assist a subscription for its 
own shares (9). 

482. Ultra vires : — In the absence of a special power of cancellation or forfei- 
ture of shares, the directors have no power lo release shareholders from their liability 
or to cancel shares (io). A resolution, passed by a company authorizing the money 
of those shareholders who have not paid their allomcnt money and are not willing 
to remain as members to be returned, is ultra vires and cannot operate to relieve 
them of their liability as contributories (10). An article enabling members to sever 
all connections with the company and end all their liability, being opposed to this 
section, is ultra vires the company and the memorandum of association (11). 

483. Company cannot deal in its own shares : - -A company, even though 
it be empowered by its memorandum or articles of association to deal in the shares 
of companies, is not thereby entitled to deal in its own shares, and a purchase by 
the directors of its shares on behalf of the company is ultra vires (12). Directors 
have no powei to cancel shares duly issued to a shareholder at his request and thus 
to reduce the company’s capital (13). Provisions for option for a company to buy 
its own shares is ultra vires undei the Acts of i 860 , and 1913 as well as tinder the 
present Act (14). 


Issue of Shares at Premium and Discount 

78. Application of premiums received on issue of 
shares.-— (1) Where a company issues shares at a premium, 
whether for cash or otherwise, a sum equal to the aggregate 
amount or value of the premiums on those shares snail be 
transferred to an account, to be called “the share premium 
account” ; and the provisions of this Act relating to the 
reduction of the share capital of a company shall, except as 
provided in this section, apply as if the share premium account 
were paid'up share capital of the company. 


(7) Victor Battery Co. v. Curry's Ltd. [1946] 147 L.T. 326. 

(8) Spink (Bouurnemouth) Ltd, v. Spink [1936] 1 Ch. 544. 

(9) V. G, M, Holdings, Ltd. [194s] Ch. 235 (C.A.). 

(10) Peoples Industrial Bank v. jalpa Prasad [1922] 19 A.L.J. 351, 6* I.C. 450; see 
also Phosphate of Lime Co. v. Green [1871] L.R. 7 C.P\ 43. 

(11) Madras N. P. Fund v. Natesa Saslri [1929] M. 773, 52 Mad. 915. 

(is) Jahangir v. Shamji [1866] 4 Bom. H.C.R. 185, (O.C.) ; Trevor v. Whitworth 
(infra). 

(13) Sorabji v. Ishwardas [189b] 20 Bom. 654. 

(1*4) Canji v. Colaba Press Co. [1912] 14 Bom. L.R. 321, 16 I.G. 49. 
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(2) The share premium account may, notwithstanding 
anything in sub-section (1), be applied by the company*— 

(a) in paying up unissued shares of the company to 
be issued to members of the company as fully paid 
bonus shares ; 

(b) in writing off the preliminary expenses of the 
company ; 

(c) in writing off the expenses of, or the commission 
paid or discount allowed on, any issue of shares or deben- 
tures of the company ; or 

(d) in providing for the premium payable on the 
redemption of any redeemable preference shares or of any 
debentures of the company. 

(3) Where a company has, before the commencement of 
this Act, issued any shares at a premium, this section shall 
apply as if the shares had been issued after the commencement 
of this Act : 

Provided that any part of the premiums which has been 
so applied that it does not at the commencement of this Act 
form an identifiable part of the company’s reserves within the 
meaning of Schedule VI, shall be disregarded in determining 
the sum to be included in the share premium account. 

This section is now. It correspondents to s. 5ft of the English Ad of 1948, and 
is based on the C.L.C.’s recommendation (page 300 of the Report) -Notes on Clauses. 

The C. 1 ..C. observe : "There is no specific provision in the Act regarding the 
application of premiums received oil the issue of shares with the result that misuse 
of the funds thus collected has not been lacking. The Object ol ibis new section 
is to lay down specifically how the pi cm i unis collected on the issue of shares should 
be utilised- /;. 300 . 

484 * This section in effect creates a new class of capital not being share capital but 
not being’ distributable as income any more than any other capital assets. Therefore 
the moneys received by the trustees in this case were held to be capital assets (15). 
Where the company had within the terms of sub-s(i) of this section issued the 
shares at a premium, it was bound to transfer to the share premium account a sum 
equal to the aggregate amount or value of the premiums (i(>). 


79. Power to issue shares at a discount.— -(1) A 
company shall not issue shares at a discount except as provided 
in this section. 

(2) A company may issue at a discount shares in the 

(ir,)Rc Duff’s Settlements Trusts [1951] 1 A.E.R. 89, affd. by C.A. in [1951] 2 
A.E.R. 534. 

(1(1) Henry Head & Co. v. Ropner Holdings I Ad. [1951] # A,E.R. 994. 
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company of a class already issued, if the following conditions 
are fulfilled, namely : — 

(0 the issue of the shares at a discount is authorised 
by a resolution passed by the company in general meeting, 
and sanctioned by the Court ; 

(ii) the resolution specifies the maximum rate of 
discount (not exceeding ten per cent, or such higher 
percentage as the Central Government may permit in any 
special case) at which the shares are to be issued ; 

(tit) not less than one year has at the date of the issue 
elapsed since the date on which the company was entitled 
to commence business ; and 

(iv) the shares to be issued at a discount are issued 
within two months after the date on which the issue is 
sanctioned by the Court or within such extended time as 
the Court may allow. 

(3) Where a company has passed a resolution authorising 

the issue of shares at a discount, it may apply to the Court 
for an order sanctioning the issue ; and on any such 
application, the Court, if, having regard to all the circumstances 
of the case, it thinks proper so to do, may make an ordet 
sanctioning the issue on such terms and conditions as' it 
thinks fit. ' 

(4) Every prospectus relating to the issue of the shares 
shall contain particulars of the discount allowed on the issue 
of the shares or of so much of that discount as has not been 
written off at the date of the issue of the prospectus. 

If default is made in complying with this sub-section, the 
company, and every officer of the company who is in default, 
shall be punishable with fine which may extend to fifty rupees. 

This section corresponds to s. 105 A of the previous Act arid s. 57 dE the English 
Act of 1948. Only a few drafting changes have been made. Th£ provision that the 
maximum rate of discount should not exceed 10 per cent, is found in the Indian, 
but not in the English Act. The Indian Act has been followed — tfotes on Clauses. 

This was cl. 73 of the original Bill. Thc^ Joint Committee h^ive made some al- 
terations therein with the following observation : — ■‘The new sub-clause (1) has been 
inserted, restricting the power of a company to Issue shares at a* discount except as 
provided in this clause. The Committee consider that a discount higher than ten 
per cent, should also be allowable in proper cases, but that , tjhc permission of the 
Central Government should be obtained therefore. The "clause has been friended 
accordingly” (1 vide J.C.R., para 36), 

484A. A company governed by the English Companies Consolidation Act, 1845 suid 
the Acts amending it might issue fully paid up original stock at a discount and for pay- 
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mcnt either in cash -or for land or I a bom or other consideration subject to the liability 
of the directors for issuing the stock below its value .without necessity (17). 

48 $. A member of a private company was desirous of selling, his shares. According 
to the articles of the company in such an event the shares were to be offered to the 
other members at a fair value to be fixed by the auditors. The auditors set a value 
of 145. 8d. on the £1 shares and W agreed to advance money to D, one of the mem- 
bers, to enable him to effect the purchase of the retiring member's shares on condition 
that 3,000 unissued shares were allotted to him al the same price. This the company 
by resolution agreed to do, the purchase was carried out and W was registered as the 
holder of 3,000 shares. Through an oversight no steps were taken at the lime to 

obtain the sanction of the Court required by s. 47 (2) of the English Act of 1929 

(corresponding to the present section), before shares could be issued at a discount. 
Inorder to regularize the position the company passed a resolution in general meet- 
ing cancelling the purported issue of 3,000 shares to W, and directing the removal 
of his name from the register. At the same meeting a fresh resolution was passed 
for the issue of the shares to W at the discount originally intended and a petition 

was then presented to the Court for sanction to this issue : Hrld that in all the 

circumstances, the Court would sanction the issue of the shares at a discount, and in 
view of the fact that the matter must inevitably have come before the Court for 
sanction, the tectification of the register without any motion to the Court would 
be accepted as valid (18). 


Redeemable Preference Shares 

80. Power to issue redeemable preference shares. — 
(1) Subject to the provisions of this section, a company 
limited by shares may, if so authorised by its articles, issue 
preference shares which are, or at the option of the company 
are to be liable, to be redeemed : 

Provided that — 

(a) no such shares shalljbe redeemed except out of 
profits of the company which would otherwise be available 
for dividend or out of the proceeds of a fresh issue of 
shares made for the purposes of the redemption ; 

( b ) no such shares shall be redeemed unless they 
are fully paid ; 

(c) the premium, if any, payable on redemption shall 
have been provided for out of the profits of the company 
or out of the company’s share premium account, before 
the shares are redeemed ; 

( d ) where any such shares are redeemed otherwise 
than out of the proceeds of a fresh issue, there shall, out 
of profits which would otherwise have been available for 
dividend, be transferred to a reserve fund, to be called 


17) Webb v. Shropshire Rys. Co. [1893] 3 Ch. 307. 

18) Derham & Allen, Ltd. [1946] 1 Ch. 31, 173 L.T. 281. 
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“the capital redemption reserve fund”, a sum equal to the 
nominal amount of the shares redeemed ; and the provi- 
sions of this Act relating to the reduction of the share 
capital of a company shall, except as provided in this 
section, apply as if the capital redemption reserve fund 
were paid-up share capital of the company. 

(2) Subject to the provisions of this section, the redemp- 
tion of preference shares thereunder may be effected on such 
terms and in such manner as may be provided by the articles 
of the company. 

(3) The redemption of preference shares under this section 
by a company shall not be taken as reducing the amount of 
its authorised share capital. 

(4) Where in pursuance of this section, a company has 
redeemed or is about to redeem any preference shares, it shall 
have power to issue shares up to the nominal amount of the 
shares redeemed or to be redeemed as if those shares had never 
been issued ; and accordingly the share capital of the company 
shall not, for the purpose of calculating the fees payable under 
section 601, be deemed to be increased by the issue of shares 
in pursuance of this sub-section : 

Provided that, where new shares are issued before the 
redemption of the old shares, the new shares shall not, so far 
as relates to stamp duty, be deemed to have been issued in 
pursuance of this sub-section unless the old shares are redeem- 
ed within one month after the issue of the new shares. 

(5) The capital redemption reserve fund may, notwithstand- 
ing anything in this section, be applied by the company, in 
paying up unissued shares of the company to be issued to 
members of the company as fully paid bonus shares. 

(6) If a company fails to comply with the provisions of this 
section, the company, and every officer of the company who is 
in default, shall be punishable with fine which may extend to 
one thousand rupees. 

This section corresponds to s. ior,B of the previous Act and s. 58 of the English 
Act of 1948. As suggested by the C.L.C.R. page 300 the penal provisions have been 
extended to the whole section, and the provision in sub-s. (3) of s. 58 of* the English 
Act has been embodied In siib-s.(fl) of this section — Notes on Clauses. * 

This was originally cl. 74 of the Bill. The Joint Committee have made certain 
changes therein with the following observation : “The intention of this clause is 
to provide for the redemption of redeemable preference shares issued by a company 
either out of its profits or out capital specially raised for the purpose* and not from 
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the sale proceeds of other property of the company. The retention of the words 
“or out of the sale proceeds of any property of the company’ would enable a com- 
pany to redeem the shares practically at will. The words have therefore been deleted 
from sub-clause (i) (a)“ (vide J.C.R., para 37). 

486 . The conversion of preference shares already issued into irredeemable 
preference shares is not an “issue” of shares within the meaning of this section (19). 

487 * A company sought the Court’s sanction to a scheme of arrangement which in- 
cluded a provision for the conversion of its preference shares into redeemable 
preference shares : Held , that s. 46 of the English Act of 1999 (corresponding to 
the present section) did not authorize the conversion of issued preference shares 
into redeemable preference shares. Such conversion could only be effected, if ap- 
propriate steps were taken for the reduction of the company’s capital by the 
cancellation of the issued preference shares and for the simultaneous increase of 
the capital by the creation of redeemable preference shares (20). 

The capital of a company consisted of 210,000 /. divided into 110,000 seven 
per cent, redeemable preference shares of t I. each, fully paid up. After 24,500 
of the preference shares had been redeemed, the company presented a petition for 
the sanction of the Court of the reduction of the capital to 100,000 /. consisting of 
100,000 ordinary shares of 1 l. each by the extinction of ihe remaining shares : 
Held , that having regard to sub-s. (4) of s. 46 of the English Act of 1929 [corres- 
ponding to sub-s. (4) of the present section] the preference shares on the redemp- 
tion ceased to form part not only of the issued and paid up capital, but also of 
the nominal capital of the company (21). 


Further issue of Capital 

81. Further issue of capital. — (1) Where at any time 
subsequent to the first allotment of shares in a company, it is 
proposed to increase the subscribed capital of the company by 
the issue of new shares, then, subject to any directions to the 
contrary which may be given by the company in general meet- 
ing, and subject only to those directions — 

(a) such new shares shall be offered to the persons 
who, at the date of the offer, are holders of the equity 
shares of the company, in proportion, as nearly as circums- 
tances admit, to tne capital paid up on those shares at that 
date ; 

(b) the offer aforesaid shall be made by notice specify- 
ing the number of shares offered and limiting a time not 
being less than fifteen days from the date of the offer within 
which the offer, if not accepted, will be deemed to have 
been declined ; 

(c) unless the articles of the company otherwise pro- 
vide, the offer aforesaid shall be deemed to include a right 

(19) St. James* Court Estate, Ltd. [1943] 112 L.J. Ch. 193. 

(20) St. James' Court Estate, Ltd. [1944] 170 L.T. 179. 

(21) Serpell k Co. Ltd. [1944] 1 Ch. 233, 170 L.T. 335, 
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exercisable by the person concerned to renounce the shares 
offered to him or any of them in favour of any other per- 
son ; and the notice referred to in clause (b) shall contain 
a statement of this right ; 

(d) after the expiry of the time specified in the notice 
aforesaid, or on receipt of earlier intimation from the person 
to whom such notice is given that he declines to accept the 
shares offered, the Board of directors may dispose of them 
in such manner as they think most beneficial to the com- 
pany. 

Explanation.— In this sub-section, “equity share capital” and 
“equity shares” have the same meaning as in section 85. 

(2) Nothing in clause (c) of sub-section (1) shall be 
deemed — 

(a) to extend the time within which the offer should 
be accepted, or 

(b) to authorise any person to exercise the right of 
renunciation for a second time, on the ground that the 
person in whose favour the renunciation was first made has 
declined to take the shares comprised in the renunciation. 

(3) This section shall not apply to a private company. 

This section corresponds to s. 105C of the previous Act, and is based on the 
redraft of thaL section by the G.I*.C. at p. 399 of their Report — No change of subs- 
tance has been made. An endeavour has been made to bring out the intention as 
clearly as possible- Notes on Clauses. This was originally cl. 75 of the Bill* The Joint 
Committee have made certain alterations therein with the following remarks : — 
“Sub- clause (i) has been redrafted so as to bring out the meaning dearly. The period 
of ten days provided in this clause for accepting an offer to lake up further shares 
lias been increased to fifteen days” (vide J.C.R., para 38). 

In para 5a of their Report the C.L.C. observes :~-S, 105C of the previous Act 
“has been a prolific source of trouble since its insertion by the Indian Companies 
(Amendment) Act, 1936. In order to resolve confllicting judicial decissions ( vide 
Nanalal Zaver v. Bombay Life Assurance Co. (1950) S. C. 17a on appeal from (1949) B 56, 
50 Bom. L. R. 413) and to clarify the intentions of the legislature, as we under*" 
stand them, wc propose that this section should be concerned with all increases in 
the subscribed capital of a company after the first allotment has been made.” 
“Under the existing section, when it applies, new shares have to be offered to all 
shareholders irrespective of class. We consider it obviously unfair that holders of 
preference shares should automatically obtain privileges where further capital is 
to be issued, and our recommendation restricts the right of taking up further shares 
to the holders of the equity capital in the company, as defined by us in our redraft of 
section 105C (item 21 in the Addendum) unless the company hi general meeting 
sanctioning the issue decides to the contrary.” 

Equity of shares For meaning of “equity shares'*, see s. 85 and notes* 
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488. Object and scope : —The object of this section is to prevent discrimi- 
nation amongst shareholders and prevent the directors from offering shares to out* 
sitters before they are offered to the shareholders. So long as these two requirements 
are .complied with, the action of the directors in selecting the time when they will 
issue the shares as also the proportion in which they should be issued is a matter 
left to their, discretion and it is not the province of the Court to interfere with the 
exercise of that discretion. This is of course subject to the general exception that 
the directors arc not to act against the interest of the company or mala fide (22). 

In the last cited case in fixing the ratio of the shares offered to the existing share- 
holders some 27a shares remained outside the offer ; but in whatever either proportion 
the shares were offered, still a few shares were bound to remain unoffered : Held 
that on construction of die section the directors had not committed any breach of 
the terms of this section. 

r S. ,105c ot the pie\ious Act was not a mere reproduction of teg. 42 of Table A 
Of that Act. The word capital in that section meant the subbscribed capital. There- 
fore it was obligatory to the directors to offer the fmtlier shares to the existing 
shareholders before allotting them to any other person. If they were not so offered, 
their allotment to others would he irregular and invalid (23). 

\489J Position of directors :--It is well established that the directors arc in 
a fimTfiary position vis a vis the company and must exercise their power tor the 
benefit of the company. If the power to issue further shares is exercised by tbc 
directors not for the benefit of the company, but s imply and solely for their personal 
aggrandisement and to the detriment of the company, the Court will interfere and 
prevent the directors from doing so. If the directors exercise the power for the 
benefit of the company and at the same time they have a subsidiary motive which in 
no way affects the company or its interests or the existing shareholders, then tlic 
very basis of interference of the Court is absent (22). 

Where a company being in need of funds its directors decided to issue further 
shares and in doing so they also had another motive, namely, to prevent a certain 
group, who were strangers to the company, from intruding into its affairs so as to 
he able to assume a controlling hand in the management for their own purposes 
rather than for the benefit of the company, it was held (i) that the conduct of the 
directors could not he judged on the basis of anv assumed fiduciary relationship 
between them and the group, that the directors owed no duty to the group and there- 
fore the motive to exclude the group could not he said to the mala fide ; (ii) that 

assuming that the motive to exclude the group was a bad motive, it did not preju- 
dicaily affect the company or the existing shareholders, and the presence of such 
further motive could not. vitiate the good motive of finding the necessary funds for 
the company ; and (iii) that therefore the issue of further shares was bona fide and 
not illegal or void (22). 

490 • Further there*” : — The object of section 105C of the old Act appears to 
be to make the salient provisions of reg. 42 in Table A of the old Act compulsory. 
The section as drafted was liable to the construction that whenever the directors 

decided to increase the capital of the company by the issue of further shares, even 

if it was a part of the authorised capital, the new shares must be first offered to the 
existing shareholders. But the aforesaid section should be read in conjunction with 
cl. - (a) of s. 50 of the old Act under sub s, (a) of which the directors had no power 
to increase the share capital of the company. Therefore it seems that the words 
“further shares" meant shares beyond the authorised capital of the company. This 

(22) Nanalal Zaver v. Bombay life Assurance Co. [ 1 Of>°j &C. on appeal from [1949] 

B. 56, 50 Bom. L.R. 415. 

(23) Pritaro Singh v. Kotkapura Bus Syndicate [1955] N.U.C. 2501 <Pepsu). 
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view is supported by the following observation in Sircar fc Sen's Companies Act at 
p. 009 : “The words 'further shares' must be read in connection with the words 
'decide to increase the capital of the company’. They must mean shares which are 
issued for the purpose of increasing the capital beyond the authorized capital." 

The question whether the old section 105C dealt with the case of an increase 
of capital beyond or within the authorised limit was recently raised in the Supreme 
Court of India in the case noted below (22)., The majority of their Lordships 
did not express any definite opinion on it. The learned Chief Justice said : "In 
view of my conclusion on the third point it is not necessary to express any opinion" on 
the point. Mr. Justice Mahajan after quoting the opinion of the author of this 
lxx>k, as expressed in the last paragraph, observed as follows : "The expression 
'capital of a company' is an ambigious phrase and may mean issued capital or 
authorised capital according to the context. It has been used in different senses 
in various parts of the Act. In what sense it has been used in the section is by 
no means an easy matter to decide, particularly in view of the fact that inspite of 
the introduction of this section in the Companies Act in the year 1936, Article 42 
still remains as one of the articles to be adopted by companies if they do not choose 
otherwise and this refers to cases of increase in the nominal capital of a company. 
In my opinion for the purpose of deriding the present case it is not necessary to 
pronounce on the question as to the precise scope of the section because I consider 
that on any interpretation of it the appellant's contention has to be negatived" (24). 
Mr. Justice Das however held that the learned Attorney General's contention that 
this section should be construed in the light of Regulation 42 in Table A (of the 
old Acl) could not be accepted (25). 

There might, it is submitted, arise practical difficulties if the provisions of the 
section were applied to the case of directors issuing further shares within the limit 
of the authorised capital. Companies are generally floated by registering the memo- 
randum of association with seven shareholders, each subscribing for a few shares 
only and often one share each. As they become members upon registration of their 
names in the share register [vide s. 41 (1)] the shares will be deemed to have been 
issued to them. After this when further shares are issued by the directors they 
will first have to be offered to the seven subscribers ; and every time shares are 
issued within the limits of the authorised capital, and they are often issued in 
driblets, they will have to be offered to the previous shareholders. In view of this 
and the difficulties felt by their Lordships of the Supreme Court in interpreting 
this ill-drafted section, the legislature has attempted to amend it, but with question- 
able success. 

See Note 533 A under s. 94 post, 

491 . Specific performance : — Where new shares issued by the company 
were duly applied for and allotted and in the notification for allotment new condi- 
tions were stated, it was held that specific performance of the agreement to take 
shares could not be decreed (26). 

492 . Declaratory suit : — A suit by a shareholder for a declaration that the 
allotment of new shares to certain persons is not legal and the allottees have no 
power as shareholders on the ground that the resolution authorizing die increase 
of capital by issuing new shares was invalid and ineffective does not lie, if no con- 
sequential relief such as a prayer for rectification of the register of members by 
removing the names of the new shareholders or for an injunction is sought (27). 

(24) Nanalal Zaver v. Bombay Life Assu. Co. [1950] S.C. 172 at p. 177. 

(25) Ibid at p. 187. 

(26) Oriental Inland Steam Co. v, Briggs [1861] 31 L.J. Ch. 241. 

(27) Jogeah v. Durga Mohan [1932] C. 714, 36 C.W.N, 638, 140 IC, 76. 
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493. *‘Membera”:~The word “members” includes the legal representatives of 
members who die between ihc date of the sanction of the increase of capital and 
the date of the offer (98)* As to how the offer should be made see the last cited 
case at p. 456 of the same. 

494* Right of transferee of shares : —When a company resolves to issue new 
shares, if an existing shareholder were to apply for his quota of the new shares in 
respect of shares which he has already sold, he would be a trustee for his purchaser. 
In the case of his executing a letter of renunciation, the position would be different 
where the directors reserve the right to accept or refuse any application for shares 
made by a person in whose favour the shareholder might renounce his right to the 
new shares. I11 such a case the purchaser’s right would by no means be so certain 
and positive. The more substantive and positive right would be actually to obtain 
the shares and to hold them as trustee for the purchaser (29). 

The statutory right of the existing shareholder to acquire the new shares 
continues till the time limited has expired and that right can only be lost if he 
declines to accept the shares prior to the expiry of the time limit. This statutory 
right does not expile when the shareholder acquires only part of the new shares 
but continues till the lime limited by the notice. The shareholder who has sold 
his shares but is still on the register of the company becomes a trustee for the 
purchaser as regards new shares not applied for by him (29). 

In the last cited case the existing shareholder accepted new shares in respect of 
those which he stilt held and declined to accept them in respect of shares which 
he had sold, even upon a requisition by the purchaser. Thereupon the purchaser 
filed a suit, a Court Receiver was appointed who called upon the company to allot 
to him the shares in question and to put his name on the register of shareholders : 
Held that the Receiver could not apply to be registered as a holder of the new' 
shares in his own name. Under x. 33 (of the old Act) the company was nor bound to 
take notice of any trust, express, implied or const motive. The Court could not look 
upon the application by the Receiver as having been made on behalf of the shareholder. 
It was also held that in this suit the Court could not order the company to put 

the name of the shareholder in respect of those shares which lie had declined to 

take and then direct to transfer them to the Receiver, because, an important right 
had accrued to the company and that right was that on the expiry of the lime 
limit, the company was entitled to dispose of the shares not applied for in such 
manner as it thought most beneficial to the company. 

495. : -This section limits the powcis of directors to dispose of the further 
issue of capital in any manner, they may think most beneficial to the company. 
They are under a mandate to offer those shares in the first instance to the members 
in prqporfion to their existing shares. Thus a member becomes entitled to obtain 
shares in the further issue of shares as of right (30). A transferor of shares, the 
beneficial interest of which vests in the cestui que trust (the transferee) is not 

liable for all the payments and obligations attaching to the new issue of shares. 

He is not under a duty, when so instructed by the beneficiary, to make an appli- 
cation for the new issue of shares and obtain them in his name by making the 
necessary payments and by incurring the consequential new obligations (30). 


(28) James v. Buena Ventura Syndicate [1896] 1 Ch. 456. 

fag) Venkat Rama Reddy v. Padampat [1950] B. 76, 51 Bom. L.R. 529. 

(30) Mathalonc v, Bombay Life Assc. Co, [1953] S.C. 385. 



PART IV 

SHARE CAPITAL AND DEBENTURES 

i Nature , Numbering and Certificate of Shares 

82 . Nature of shares.— The shares or other interest of 
any member in a company shall be movable property, transfer- 
able in the manner provided by the articles of the company. 

This section corresponds to s. 28 (1) of the previous Act and s. 73 of the 
English Act of 1948— Notes on Clauses. 

496 . Meaning of “ahare” : — ''Share” means share in the share capital of 
the company and includes stock except when a distinction between stock and shares 
is expressed or implied (51). A share is not a sum of money but is an interest 
measured by a sum of money and made up of various rights contained in the 
contract (32). Shares are “goods” within the meaning of s. 76 of the Indian Contract 
Art (33). Under the English Law a share is regarded as a chose in action (34). But 
in India it is not so. 8. 137 of the Transfer of Properly Act (Avt IV of 1882) 
excepts the applicability of the Chapter dealing with transfer of actionable claims 
to stocks and shares, and in the present section as well as in s. 2 (7) of the Sale 
of Goods Act (Act III of 1930) shares have been defined as constituting movable 
property, and arc goods within the latter Act (35). Sec notes to s. 2 (46). 

Shares in a limited company cannot be the subject of a valid wakf (36). 

496 A, Nature of shares Shaies are movable property in India and they 
can be transferred in the manner provided in the articles of the company (subject of 
course to the provisions ss. 108, no and 111— Author) (37). But “It is a mistake” 
says Chakravarti, C.J., “to suppose that a share is a movable property in the 
sense of a garment or an article of furniture. As I have pointed out, it is linked 
up with the company of which it is a share, in a peculiar manner” (38). 

497 . Irsuo of shares :-~“In Bush's cast? (39) the issue of the certificate of 
shares was merely taken as evidence of the time when the shares were issued, but 
must 110L he taken to mean that shares are not issued until the certificates are 
issued” (40). 

498 . Meaning of "transfer.” Transferable : — "Transfer” means transfer by 
the acts of a member, while “transmission” means transmission by devolution of law 
c.g., by death or bankruptcy (41). The article! of association of most companies 

(31) S. 2(4(1). 

(32) Per Farwell J. in Borland's Trustee v. Steel Bros, k Co. [1901] 1 Ch. 279, 288. 

(33) Manckji v. YVadilal Sarabhai k Co. [i92(i| 53 LA. 92, 50 Bom. 360 ? 30 C.W.N. 
890 ; Evans v . Davies [1893] 2 Ch. si(i ; see also Ma/ari Mull v. Sattsh [1918] 46 
(ial. 331 ; Fazal v, Mangaldas [1921] 4O Bom. 489. 

(34) Haroicl v . Plenty [1901] 2 Ch. 314. 

(35) Kaunambra v. Krishna [1943] M.74, [ 1 94 2 J 8 M.L.J. 120, [1942] M.W.N. 450: 
Kunhunni Elaya v. Krishna Pattar [1043] M. 74, (1943) Mad. 115; ftup Chand 
v . Kamal Kutnari [1955] N.U.C. 348 (Cal). 

(36) Bai Eatima v. Gulam Russian [1907I 9 Bom. L.R. 1337. 

(37) Arjun Prasad v. Central Bank of India [1956] Pat. 32, 34 Pat. 8. 

(38) Hindusthan Investment Corpn. v. Comr. of Income-tax (1955) C. 432 at p. 437. 
< 39 )[ |8 74 ] 9 Ch. App. 554. 

(40) Blythe’s case [1876] 4 Ch. D. 140 at p. 142— per Brett J. 

(41) Bentham Mills Spinning Co. [1879] 11 Ch. D. 900 (C.A.) ; Barton v. London k 
N. W. Ry. Co. [1889] 24 Q.B.D. 77 (C.A.). 
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contain some restriction on the right of transfer (4a). There seems to be no limit 
to the restriction that may be so imposed (45). Any condition precedent to transfer * 
such as obtaining consent of the directors (44), or giving the members an opporltv 
nity to purchase (45) even at a price much .below their real value (46), is valid. 
The restrictive provisions are, however, strictly construed (47). “Shares,” says Lord 
Wrenbury, “are prima facie transferable. But there is no law which preludes the. 
shareholders from contracting for value that they shall each submit to any reason- 
able restriction which they choose to agree to ... A restriction which preludes a 
shareholder altogether from transferring may be invalid, but a restriction which 
does no more than give a right of pre-emption is valid” (48). Shares in the capital of a 
company, not being negotiable instruments, are not capable of passing by delivery 
as is required in the case of a movable property : hence the delivery of share cer- 
tificates, though accompanied by words of gift, does not alone create a gift 
inter vivos (49). 

499 . Right of transfer : — A shareholder, whether in a public or a private 
company, has property in his shares which he has a right to dispose of subject 
only to any express restriction in the articles (50). In such a case the transfer 
cannot take effect without the sanction of the company (51). In the absence of such 
restrictions, the shareholder has, by virtue of this section, the right to transfer his 
shares to any person, even to a pauper (52), or even if the transfer is made to escape 
liability of the member (53), provided that the transfer is real and bona fide (52), 
without retaining by the transferor any interest in the shares (54). Directors are 
entitled to a reasonable time for considering the transfer, before declining 
registration (55). 

A member may transfer his shares to a person who is incapable of paying the 
unpaid call, even if the transfer is made for the express purpose of relieving the 
former from liability (51). But this right may be restricted by the articles (56). 
The directors may refuse to register a bona fide transfer to an infant, because the 
latter cannot accept it (57). If a shareholder effects a sale of his shares which in 
law is void because it is in favour of a person who is under a legal incapacity to 
purchase, he does not cease to be the legal owner and he remains on the register, 
and so long he is there, he is subject to the liabilities attaching to his membership 
(58). Where a person transferred his shares to an infant who was registered in his 
place, the original share certificate was cancelled and a new one issued in the 
transferee’s name, and afterwards the company gave the transferor notice of call, 


(42) Vide Table A, regulations 21 and 22. 

(43) Cawley 8c Co. [1889] 42 Ch. D. 209, 231. 

(44) Dublin N. C. Milling Co. [1909] I.R. 179. 

(45) Ontario Jockey Club v. Me Bridge [1927] A.G. 916 (P.GA, [1928] P C. 291 ; 
A—G. v.' Jameson [1904] 2 I.R. 644. 

(46) Phillips v. Manufacturers Securities [1917] 116 L.T. 290, 31 T.L.R. 451. 

(47) Exp. Harrison [1885) 28 Ch. D. 363 (C.A.). 

(48) Ontario Jockey Club 7/. Me Bridge (supra) at p. 293. 

(49) O’meara v. Bene* [1921] P.C. 190. 

(50) Copal Varnish Co [1917] 2 Ch. 349; Bede Steam Shipping Co. [1917] i Cli. 123; 
Swan Mai v. Shiv Charan [1923] 71 I.C. 814 ; Thenappa v. Indian Overseas Bank 
ft 948 ] M. 743, \i<m] 2 M.L.J. /roi. 

(51) Devi Datta v. Standard Bank [1927] L. 797, 101 I.C. 568. 

(52) Lindlar’s case [1910] 1 Ch. 207 8c 312. In this case the whole subject of the 
validity of transfers for escaping liability has been discussed . 

(53) De Pass’ case [1859] 4 De G. 8c J. 544. 

(54) Hyam’s case [1859] 1 De G. F. 8c J. 75. 

(55) Ottos Kopje Diamond Mines [1893] 1 Ch. 618. 

(56) A. G. v. Jameson (supra). 

(57) R. v. Midland 8cc. Ry. Co. [1862] 15 I.C.L.R. 514. 

(58) Sabarathnam v- O, L Travancore N. 8c Bank [1943] M. 111, 53 M.L.W. 633. 
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it was held that die transfer to an infant was invalid and that the transferor should 
he placed on the list of contributories (59). 

Shares having been transferred to purchasers without notice that they were not 
fully paid up and being registered in the books of the company as paid up shares, 
they must, as between the company and the transferees, be treated as fully paid 
up shares, and the beneficiaries could give a good title to purchasers from them 
whether with or without notice (60). 

500. Directors* power to refuse registration : — Even in a case where the 
power to refuse registration of transfer is conferred on the directors in absolute 
terras, the refusal must not be arbitrary (61). Where the articles give an unfettered 
discretion to the directors to refuse any transfer if it appear to be against the 
interest of the company, the burden of proving that the refusal was not bona fide 
is upon the person who sues the company for non -registration of the transfer (6*). 
If the directors bona fide exercise their discretion to refuse the registration of a 
transfer within the powers conferred on them, the Court will not override their 
decision or compel them to state their reasons (63). But where there is evidence to 
show that the directors have exercised the powers capriciously or unfairly, the Court 
has jurisdiction to interfere under s. 155 (63). The rule that the directors are not 
bound to disclose their reasons, if they have considered the question and have acted 
bona fide , applies to cases where their power is limited to particular grounds as 
well as where their power is absolute (64), But if they choose to give their reasons, 
the Court will then consider whether they are legitimate (65) and whether the 

reasons given by the directors proceeded on a right principle. Objections not personal 

to the transferee do not constitute valid reasons (66). The directors however have 
no discretionary powers independently of the powers conferred on them by the 

articles to refuse registration of transfer which has been bona fide made (67). Where 

registration of a transfer is wrongly refused, the measure of damages is the value 
of the shares at the rime of the refusal (68). "The shares are," observed Sir W. 
Page-Wood J., "transferable by virtue of the statute, and that the province of the 
articles is to point the mode in which they shall be transferred, and the limita- 
tions (if any) to which a shareholder shall be subjected before he can transfer" (69). 
Where no objection is raised of a personal kind against the person seeking transfer 
on whom the shares have devolved by operation of law, to recognize a power in the 
directors to refuse registration of the transfer is to countenance an abuse of powers 
vested in them (70). Under s. 381 of the Succession Act, 1925 a succession certificate 
gives a good title to the grantee thereof ; so in the last cited case the grantee was 
held entitled to have the shares transferred in his name and also to damages against 
the company. 

(59) Capper’s case [1868] 3 Ch. App. 458. 

(60) Staffordshire Colliery Co. [1879] 14 Ch. D. 432. 

(61) Thcnappa v. Indian Overseas Bank, infra. 

(62) Sri Tripura Sundari Cotton Press Co. v. Addepalli [1935] M. 784, 69 MXJ. 239, 
T5R I.C. 601. 

(63) Ex. p. Penny [1873] 8 Ch. App. 446; Thenappa v. Indian Overseas Batik [1943) 
2 M.L.J. 201. [1943] M. 743. 

(64) Coalport. China Co, [1895] 2 Ch. 404 : Muir Mills Co. v. Condon [1900] 22 All. 410. 
In this case a large number of English decisions have l>ecn considered. 

(65) Bell Brothers [1891] 65 L.T. 245. 

(66) Muir Mills Co. v. Condon (supra). vSee also Coalport China Co., supra; Kai* 
khasro v. Coorla Spinning & Weaving Co. [1891] 16 Bom. 80 ; Moffat v. Farquhar 
[1877] 7 Ch. D. 591 ; Poole v . Middleton [1861] 29 Beav. 646, 650 ; Thenappa v . 
Indian Overseas Bank supra. 

(67) Weston's case [1868] 4 Ch. App. so. 

(68) Ottos Kopje Diamond Mines [1893] 1 Ch. 618. 

(69) Weston's case (supra) at p, 26. 

(70) Thenappa v. Indian Overseas Bank, supra. 
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Where the articles provide that the sanction of the board of directors will be 
required for effecting a transfer, but they would not be bound to assign any reason 
for withholding the sanction, the transferee's title will not he complete without the 
sanction (71). A letter of renunciation by any existing shareholder in favour of his 
nominee of his right to an allotment of new shares is not however such a transfer (7 a). 

Where the articles provide that transfers are subject to the approval of the 
directors, they cannot exercise the power, which is a fiduciary' one for the benefit of 
the company, until the question of each transfer together with the names of the 
transferors and the transferees is before them and they have an opportunity of 
considering each case (73) fairly (74), The Court will interfere where the directors 

do not exercise their discretion boua fide or they act oppressively, capriciously or 

corruptly or in some way mat a fide (75). 

500 A* Position of unregistered transferee of shares ‘ "It is true," says 
Chakravarti C.J., "that under s. 28, (old) Companies Act. shares are transferable in 

the manner provided by the Articles of a Company, but Regulation 18 of Table A 

(of the old Act) provides that while shares can be transferred by an instrument of 
transfer and no deed is required, ‘the transferor shall be deemed to remain bolder 
of the share until the name of the transferee is entered in the register of members 
in respect thereof’. It therefore follows that an unregistered transferee of shares 
is not a holder of the shares in the eye of the company and it will not and cannot 
pay dividends to him and does not make any deduction from any dividend paid to 
him or pay any tax on his behalf. It is wholly immaterial that a transferee of shares 
is entitled to fill in his own name and obtain registration^: himself as the holder 
of the shares. Till he has done so, he has no right, as against the company and 
the company does not deal with him” (76). 

501. Transferor whether trustee Where a person purchases shares in a 
company, and after receiving his vendor’s share certificate and transfer form applies 
for transfer of the shares in the company’s register to the names of his nominees, 
but the directors acting within their powers refuse to accept the transfer, the 
transferor is in the position of a trustee of the shares for the purchaser under s. 04 
of the Trusts Act (Act II of 1882) and the transferor must comply with all reasonable 
directions given to him by the transferor, e.g., in the matter of giving votes &c., 
and the transferor must give the dividends fce. to the transferee as they accrue (77). 
The purchaser is entitled to a mandatory injunction enjoining the transferor to sign 
a proxy to the transferee (77). The transform is also a trustee with regard to any 
other rights that may attach to the shares. In respect of any accretion to the shares 
by way of bonus or any right which the company may confer upon the holder of 
shares which he has sold, the transferor is in law constituted a trustee for his cestui 
que trust f the purchaser (78), Where a person sold Ins shares, but bis name remained 
on the register, the purchaser was not estopped from setting up that he was the 
person beneficially interested (79). But sec Amarcndra v. Manimuujari (80) where 
it has been held that such a transfer does not operate as a declaration of trust. 


(71) Ex. p. Gilbert [1891] 16 Bom. 398. 

(72) Poole Shipping Co. [1920] j Gh. 251. 

(73) Ex. p. Ramdas [1899] 23 Bom. .685, 

(74) Kaikhosro v. Coorla Spinning & Weaving Co. [1891] 16 Bom. 80. 

(75) Bell Brothers (supra). 

(76) Hinchisthan Investment Corpn. v. Comr. of Income-tax (1955) C. 432 at p. 436. 

(77) E. D. Sassoon & Co. v. Patch [1922] 45 Bora. J..R. 46 ; Stevenson v . Wilson [1907] 
S.C. 445 (Ct. of Sess) ; Vcnkat Rama Reddy v. Padampat, [1950] B. 76. 51 
Bom. L.R. 529. 

(78) Venkat Rama Reddy v. Padampat, supra. 

(79) Howard v. Sadler [1893] 1 Q.B. I, 

(80) [1921] 48 Cal. 986. 
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50 2. Liability of transferee A person who executes a transfer form re- 
mains liable unless and until there is on the register a transferee who is legally 
liable to the company. The company, or the liquidator where the company has 
gone into liquidation, is not concerned with the persons paying the consideration 
for the shares (81). Till the name of the purchaser of the shares is registered as 
the holder thereof, the original holder is liable for calls made on them after the 
sale (8*). Once a person’s name is put on the register of members in rcsj>ec.t of 
certain shares, they remain the shares of the person who Look them and the position 
cannot be altered except by some valid transfer (83). 

503. Implied contract to indemnify .* — Upon a sale of shares there is an 
implied contract on the part of the buyer to indemnify the seller from any future 
call or other liabilities excepl the statutory one (84). But the seller does not warrant 
that the company will accept the transferee (815) ; for it is the duty of the transferee 
to get himself registered (86). It does not however follow that a sale can take place 
even without registration (87). If the purchaser desires to protect himself, he should 
buy with “registration guaranteed otherwise the vendor can keep the purchase 
money, even if the transfer is not registered (88). Whore the shares were not re- 
gistered in the name of the transferor, there is however a failure of consideration 
(89). Where the purchaser had not executed the transfer, but had not definitely 
repudiated the authority given to his agent to purchase the shares, the former be- 
came equitable owner of the shares and was held bound to indemnify the vendor 
against all loss and liability in respect of them (90). 

Undo a tout tact for the sale of shares, the measure of damages upon a breach 
by the buyer is the difference between tlie contract price and the market price at 
the date of the breath (91). “It is undoubted law,” observed their Lordships of the 
Judicial Committee “that a plaintiff who sues for damages owes the duty of taking 
all reasonable steps to mitigate the loss consequent upon the breach, and cannot 
claim as damages any sum which is due to his own neglect. But the loss to be 
ascertained is the loss at the date of the breach. If at that date the plaintiff could 
do something or did something which mitigated tlie damage, the defendant is en- 
titled to the benefit of it.” (9a). 

504. Transfer— how effected:- The deed of tiansfer should he signed boLh 
by tlie transferor and the transferee (93) ; for if the transferee docs not sign it or 
otherwise agrees to become a shareholder, tlie transfer will not he effectual to fasten 
any liability on the transferee, even if the transfer is registered by the directors (94). 
In such a case the transfer executed by the transferor alone does not pass legal title 


(81) Peninsular life Assurance Co. [19361 B. 24, 37 Bom. L.R, 904. 160 1.0. 638. 

(82) Midland G. W. Ry. Co. v. Gordon (1847] 16 M. & W. 804. 

(83) Per Lord Romily, M. R. in Merchant’s Co. I18G9] 9 Eq, 5^ 7; see also Nicol’s 
case [1885] *9 Ch. D. 4*1. 434; Buckle), 10th cd. p. 591. 

(84) Ilardoon v. Bclilios [1901 1 A.C. 118 (P.C.) ; Spencer v. Ashworth, Partingdon & Co. 
[1925] 1 K.B. 589 (C A.) ; Kellock v . Enthoven [1874] L.R. 9 Q.B. 241. 

(8.5) London Founders’ Assn. v. Clarke (infra). 

(86) Skinner v. City of London 8cc. Corpn. [1885] 14 Q.B.D. 882 ; London Founders’ 
Assn. v. Clarke [1888] 20 Q.B.D. 576 ; Muir Mills & Co. v. Condon [1900] 2* 
All. 410 ; Bahadur v. Shiam [1914] 36 All. 365. 

Domimro v. D’ Sou za fia*81 26 A.L.T. 6*7. 

(88) London Founders’ Assn. v. Clarke (supra). 

S Platt v. Rowe [1909] 26 T.L.R. 49. 

Loring v. Davis [1886] 32 Ch. D. 623. 

(91) Jamal v. Moola Dawood, Sons & Co, [1915] 43 I«A. 6 at p. 10, 43 Cal. 493, 502. 
(9*) Ibid. 

(93) See sub-s. (1) of s. 108. 

(94) Powell v. London & P. Bank [1893] 2 Ch. 555- 
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(95). But if the transfer has been acted upon or recognized by the transferee, it 
will be effectual (95). The object of requiring the transferee to execute the transfer 
is to satisfy the company that he agreed to take the share (96). A registered transfer 
is however presumed prima facie to have been accepted by the transferee, even where 
he has not executed the instrument of transfer (97). Where C had money in the 
hands of a bankrupt which the latter had undertaken to invest, and having got the 
shares he purported to transfer them to her as purchased with her money and kept 
the shares in the box and absconded, it was held that the shares were the property 
of C though the transfer was nor executed by her (98). 

Shares in the capital of a company not being negotiable instruments arc not capable 
of passing by delivery ; hence the delivery of the share certificate, though accompanied 
by words of gift, does not alone create a gift inter vivos (99). “If the gift by delivery 
of the shares/’ observed Lord Buckmastcr, “were good, the change of name in the 
register would not have added to its effect” (1). 

A seller of shares is bound, if the contract fixes no date, to deliver the certificate 
within a reasonable time (a). A contract for the sale of shares may be made orally (5), 
and specific performance of such a contract. (4) may be obtained, even though the 
company, pending the litigation, has gone into liquidation (5). 

On the purchase of shares the obligation to prepare the instrument of transfer 
is as a general rule, on Die purchaser (6). The instrument must be in accordance 
with the articles and be executed in manner prescribed therein ; as for instance, if 
the articles require (as in teg. 19 of Table A) that the instrument shall be executed 
both by the transferor and the transferee, the omission of execution by the latter 
invalidates the transfer (7). But the omission of particulars known to the directors 
will not invalidate a transfer (8). 

Where the transfer is lodged with the company and it goes into liquidation 
before flic transfer is registered, the transfer will he registered nunc pro tunc, i.e., 
as if it had been registered when the registration ought to have been made (9). 

505. Effect of transfer. RighT to dividend Where a person, who is on 
the register of shareholders, purports to transfer his share, what he transfers includes 
the right to get on the register and to become a member in his stead (10). Upon a 
transfer all the rights and obligations of the member in respect of the shares are 
transferred from the date of the transfer ; but his rights to dividends etc. already 
declared arc not transferred unless expressly so provided, nor are the liabilities in 
respect of calls already made ; but the rights to future dividends and liabilities in 
respect of future calls are transferred (it). If the transfer is preceded by a contract, 

(95) Ortigossa v. Brown, Janson 8c Co. 11878] 38 L.T. 145. 

(96) Taurine 8c Co. [1885] *5 Ch. D. 118. per Cotton L.J. at p. 153. Sec also s. 41 
and notes. 

(97) Standing v. Bowring [1886] 31 Ch. D. 282. 

(98) Brown v. Coals [1801] 64 L.T. 476. But sec now s, 108, sub-s. (1) 
which requires the transfer to be executed by the transferee as well. 

(99) O'meara v . Benet [1921 [ P.C. 190. 

(1) Ibid at p. 192. 

(*)D. Waal v . Adler [1887] 12 App. Cas. 141. 

(3) Watson v. Spratley [1854] 10 Ex. 222 24 L.J. Ex. 53. 

(4) Poole v. Middleton [1861] 29 Beav. 046. 

(5) Paine v . Hutchinson [1868] 3 Ch. App. 388. 

(6) Birkett v. Cowper-Coles [1919] 35 T.L.R. 298. 

(7) Nagabhusanam v. Ramchandra [1922] 45 Mad. 537. See now s. 108 (1). 

(8) Bamed’s Banking Co. [1867] 3 Ch. App. 105 ; Letheby v. Christopher [1904] 1 
Ch. 815. 

(9) Sussex Brick Co. [1904] 1 Ch. 598. 

(10) Sabaratham v O. L. Travancore N. 8c Q. Bank [1943] NT. 111, 55 M.L.W. 658 

(11) Per Lindley, L. J. in Taylor, Phillips 8c Rickard's case [1897] 1 Ch. 298 8: 305. 
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ilie purchaser will be entitled to dividends declared after the contract (12). Ordi- 
narily, and in the absence of a contract to the contrary, a purchaser of shares is 
entitled to all the dividends which may have been declared after the date of the 
purchase. The general rule however may be modified by special stipulations (13). 
“There is nothing in law,” observed Sen, J. in the last cited case, “to prelude a 
shareholder from selling . the shares only and reserving the dividends to himself. 
Where shares arc sold, no matter whether by private treaty or by public sale, and it 
is definitely understood that (he shares and not the dividends on the shares are the 
subject of bargain, the purchaser cannot deprive the original owner of his right to 
the dividend of a period anterior to the sale, even though the dividend may have 
been declared subsequent to the date of the purchase” (13). But in a recent English 
case Morton J. has held that in a sale by private bargain (not governed by the Stock 
Exchange Rules as to sale cum dividend) of shares, between days on which dividends 
are declared, the purchaser buys the shares with all the rights which they confer in 
respect of the company's capital and in respect of profits up to the date of sale. Thus 
a dividend payable on the declaration next following such a sale is not apportionable, , 
and goes entirely to the purchaser (14). In transactions on the stock exchange made 
near the Lime of the declaration of dividend, the sale is generally expressed in the 
contract as ex div. or cum div. usually written x. d. and c. d. A slight delay in 
according sanction to a tratisfei will justify a payment of dividends to a person not 
yet entered on the register as a ineinl>er, and such a delay will not make the company 
liable to an action for damages (15). Until the transferee’s name is entered in the 
register of members, the dividends on the shares arc payable to the transferor, for 
he is deemed to he the holder ol the shares until the entry is made (16). 

506. Effect of non-compliance with rules : — Non-compliance with the rules 
of a company foi the complete transler of shares prevents the shares from legally 
vesting in the transferee, though belonging to him in equity (17). Such a transfer 
does not absohe the transferor Irom his liability as a contributory (17). If the articles 
require a transfer to he made by a deed under seal, a blank transfer cannot be filled 
in without a power of attorney (18), nor are the directors at liberty to dispense with 
the formality (19). But if the formalities have been substantially complied with and 
the traiisfctee accepted as a shareholder, then after a lapse of time the transfer can- 
not be impeached (20). 

507. Registration of transfer : — A shareholder cannot insist on registration 
of a transfer on the eve of liquidation, nor if the rights of creditors have intervened, 
although a winding up has not commenced (21). Where a company has become in- 
solvent, the directors should refuse registration of transfers although the company 
has not actually gone into liquidation (22). A company was not bound to send notice 


(12) Black v. Homcrsham [1878] 4 Ex. D. 24, 31) L.T. G71. 

(13) Co-operative Co. v . Bhagwan Das [ 1930] A. 615, [1930] A.L.J. 1936, 128 I.C. 229. 

(14) Richards v. Wimbush [1940] Ch. 92. 

(15) Sonawala v. Lahore Electric Supply Co. [1936] l. 207, 159 I.C. 766. 

06) Peninsular Life Assurance Co. [1936] B. 24, 37 Bom. L.R. 904, 160 I.C. 638. 

(17) Hakim Rai v. Peshawar Bank [1915] 31 I.C. 865 ; Nanney v. Morgan [1885] 37 
Ch. D. 346. 

(18) Powell v. London & P. Bank [1893] * Ch* 555 > P- Sargent [1874] 17 Eq. 273 ; 
Taylor v, G. I. P. Ry. Co. [1859] 4 De G. Sc J. 559 ; France v. Clarke [1885] 26 
Ch. D. 257 ; Fox v. Martin [1895] 6 4 L.J- Ch. 473- 

(19) Murray v . Bush [1873] L.R. H.L. 37, 50 ; McEuen v. West London &c. Co. [1871] 

6 Ch. App. 665 ; Miisgravc Sc Hart's case [1867] 5 Eq. 193 ; Marino’s case [1867] 

2 Ch. App. 596 ; London Founder’s Assn. v. Clarke [1888] 20 Q.B.D. 576 ; Ex. p. . 
Hennessey [1805] 2 Mac. Sc G. 201. 

(20) Buckley, 11th ed., p. 683. 

(21) Dodds v. Cosmopolitan Insurance Corpn. [1915] S.C. 992. 

(22) Hakim Rai v. Peshawar Bank (supra). 
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to the transferor of its refusal to register the transfer (23). But now see sub-s. (2) 
of s. 111. 

A company is not however justified in refusing to register a transfer on the 
assumption that it is a breach of trust (24). The propel* course for the company is 
to give notice that unless proceedings are taken within a specified time, it will pro- 
ceed to register the transfer (25). A company cannot refuse to register a transfer 
to a bankrupt director on the ground that the shares will pass to the trustee in 
bankruptcy (26). 

Although the articles prescribe certain conditions which have to be complied 
with to entitle a transferee to get his name on the register, those are matters which 
the company may or may not insist upon (27). Where shares are transferred to a 
firm in the firm name, the company is not bound to register the transfer, as the 
firm is not a person (28). 

508 . Effect of registration on company’s lien : — If the articles give the 

company a lien on the shares, and the directors allow registration of transfer before 
the debt is paid, the company loses the security (29). But the directors cannot, by 
delaying registration, acquire a lien which would defeat the transfer (30). A pur- 
chaser of shares subject to a lien is bound by it ; bui he may require the company 
to resort first to any shares remaining in the hands of the transferor (31). A pur- 
chaser at Court sale is entitled, as of right, to have his name entered on the register 
of members, but he is subject to the same rules as a private purchaser (32). 

509 . Security on shares : — A security may be given 011 shares by a legal 

mortgage in which case a transfer to the mortgagee is executed and registered, or by 
an equitable mortgage by deposit of the share certificate with or without a transfer 

in full or in blank executed by the mortgagor. But the equitable mortgagee’s posi- 

tion is not always safe as the mortgagor may obtain a fresh certificate and frustrate 
the claim of the mortgagee (33). The position of an equitable mortgagee of shares 
is not however prejudiced by the mortgagor’s bankruptcy, although the shares remain 
registered in his name and notice of the mortgage has not been given to the com- 
pany (34). On the other hand, even an out and out transfer is unavailing if the 
registration was obtained by misrepresentation (35). When a shareholder executes 
blank transfers to enable another to deal with the shares, lie is bound not to do any- 
thing to prevent legislation of the transfer, and if he does improperly intervene, 
he will be liable in damages (36). 

A mortgagee of shares must give notice of his incumbrance to the company, or 
hi* lien will be lost as against a subsequent purchaser for value without notice (37). 
Where the mortgagee of shares gave notice of the mortgage to the company before 
he made the advance to the mortgagor and the company assented to the deposit of 


(23) Gustaid’s case [1869] L.R. 8 Eq. 438. 

(24) Grundy v. Briggs (infra). 

(25) Grundy v. Briggs [1910] i Cli. 4.(4. 

(26) Sutton v. English & Colonial Produce Co. [1902J 2 Ch. 502. 

(27) Union Indian Sugar Mills Co. v. Jai Deo [1921] 44 All. 151 (153). 

(28) Vagliano Anthracite Collieries [1910] W\N. 187, 103 L.T. 211; see also observa- 
tions of Earwcll 1 ,. J. in Sadler v. Whiteman [1910] 1 K.B. 868 at p. 889; but 
see Wcikersheim’s case [1873] 8 Ch. App. 831. 

f 29) Bank of Africa v. Salisbury Gold Co. [1892] A.C. 281. 

(30) M' Arthur Ltd. v. Gulf Line Ltd. [1909] S. C. 732 (Ct. of Sess.). 

(31) Buckley, 10th cd., p. 42. 

(32) Gray v. Stone [1893! W.N. 133, 69 L.T. 282. 

(33) Bradford Banking Co. v. Briggs, Sons & Co. [1886] 12 App. Gas. 29. 

(34) Colonial Bank v . Whinney [1886] 11 App. Cas. ^26. 

(35) Lindlar’s case [1910] 1 Ch. 20 7, 312 (C.A.). 

(36) Hooper v. Herts [1906] 1 Ch. 549. 

{37) Cumin ing v. Prescott [1837] a Y. 8c C. 488. 
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the shares to the mortgagee, the latter was entitled to have the deposit of shares 
registered in the books of the company and to be paid dividends thereon (38). Where 
a principal entrusts an agent with securities and instructs him to raise a certain sum 
upon them, and the agent borrows a larger sum, the lender being ignorant of the 
limitation, the principal cannot redeem the securities without paying the lender all 
he has lent, although the agent has obtained the loan by fraud and forgery and 
although the lender made no inquiry (39). Where shares are pledged with a com- 
pany, the legal owner thereof is the shareholder and not the company. He alone 
must be held liable for all unpaid calls thereon (40). 

“A mortgagee of shares/’ observed Lord Halisham, L. C. in a recent case, * ‘can- 
not spljt up the interest of the mortgagor and sell the mortgagor’s beneficial interest 
while retaining for himself the legal title, any more than a mortgagee of a house can 
sell the fixtures in the house leaving the mortgagor the equitable owner of what is 
left” (41). 

Pledge or mortgage : — There can be a pledge as well as mortgage of 
shares in India ; whether it is one or the other will depend on the intention of the 
parties and the circumstances of each case (42). In the last cited case, it was held to 
be a mortgage. 

510 . Forged transfer : — A forged transfer does not give the alleged transferee 
a title to the shares and does not estop the company by registration (43). If a com- 
pany acts upon a forged transfer, it may be compelled to restore the shares to the 
true owner paying him also any dividends that may have been declared in the mean- 
time (44). Even the sending of a notice to the alleged transferor to the effect that a 
transfer in his name has been lodged, does not protect the company in the case of a 
lorged transfer (45). The company will however be entitled to damages from the 
person who procured registration by the forged transfer (46). 

As observed by Kanga, J. t “except where a shareholder is estopped from deny- 
ing the title of some particular transferee, the general rule of English law is that a 
purchaser of shares acquires no better title than his vendor himself lias [Colonial 
Hank v. Cady] (47) and that shares in this respect arc like other goods and chat- 
tels” (48). 

511 . Implied contract to indemnify for forgery: — A contract will how- 
ever be implied 011 the pan of the person lodging a transfer that he will indemnify 
the company if the document prove to be forgery, and the broker, who deposits the 
forged transfer in good faith, is equally liable to the company for any loss it may 
suffer thereby (49). If the forgery is discovered before the transferee has acquired 
rights by estoppel, the company may recover the certificate and remove the trans- 
feree’s name from the registci. If ihe broker represents thai be has authority to 
act for the supposed transferor, be is liable upon an implied contract that he has 


(38) Priefsch v, E. B. Indigo Co. [ 1 866] 1 Ind. Jur. N. S. 278. 

(39^ Brocklesbv v. Temperance P. B. Society [1895] A.C. 173 (183). 

(40) West v. Beni Pershad 11914] 24 I.C. 236, 165 P.L.R. 1914. 

40 Hunter v. Hunter [1936! A.C. 222 at pp. 248-49. 

(42) Arjun Prasad v. Central Bank of India [1956] Pat. 32, 34 Pat. 8. 

(43) Simm v. Anglo-American Telegraph Co. [1879] 5 Q.B.D.' 188 ; Davis v. Bank of 

England [1824] 2 Bing. 393. ' - 

(44) Barton v. North Staffordshire Ry. Co. [1888] 38 Ch. D. 458 ; Barton v. Ixmdon 
& N. W. Ry. Co. [1890] 24 Q.B.D. 77. 

(45) Barton v. London 8 c N. W. Ry. Co. (supra). 

(46) Sheffield Corpn. v. Barclay [1905] A.C. 392 : see also Starkey v. Bank of England 
[1903] A.C. 114. 

(47) ft 890] 15 App. Cas. 267. 

(48) Eazal v. Mangaldas [1921] 46 Bom. 489. 50a. 

(49) Sheffield Corpn. v. Barclay (supra). 
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authority (50). A person Who identifies a transferor is liable, if it turns out that a 
fraud has been committed (51). 

512. Production of share certificate '.—Whether a transfer should or should 
not be registered without production of the share certificate, is a matter within the 
discretion of the directors (5*). In passing transfers the directors should not act 
upon undertakings or promises given to the intending purchasers, but should exercise 
an unfettered discretion (53). If a director refuses to attend a board meeting to pass 
transfers and so makes it impossible to form a quorum, the Court will order rectifica- 
tion of the register of members by inserting the name of the transferee in the place 
of the transferor (54). 

513. Which objections are valid : — The mere fact that transfers of' shares 
are made to increase the voting power of the transferor or in his interest, is no 
ground of objection to the transfer, for the directors have no power to refuse a 
transfer of shares, as it is a right of property, except upon personal objection to the 
transferee (55). It is no valid objection that the transfer is made to avoid a pros- 
pective call (56). A colourable transfer however will not discharge the transferor 
from liability (57). But the transfer of a controlling interest in a company is not a 
mere matter of internal management, as it may involve a complete transformation 
of the company and consequently may, in a proper case, be restrained (58). 

514. Certification and estoppel: — By certification the secretary docs not 
warrant the transferor’s title or the validity of the several documents which together 
establish his title (59). There is no estoppel where the secretary certifies without 
authority (60). The board of directors is generally the body which has authority to 
direct registration of transfer. The secretary has no implied authority from the 
directors of the company to register transfers ( 60 . If a transfer of shares purporting 
to be fully paid up is certified, the shares being in fact only partly paid up, the 
company will be estopped from denying that the shares are fully paid up (62). The 
receipt, after lodgment of certificate, does not bind the company either to recognize 
the transferee’s title to the shares or to issue the corresponding certificate (63). 

In permitting the secretary to certify transfers, the company does not authorize 
him to do more than give a receipt for the certificate of shares. If the secretary gives 
a receipt or an acknowledgement for certificates which have not been lodged, the 
company is not estopped from setting up the facts (64), nor is the company estopped 
from denying the alleged transferee’s title on the ground of invalidity of the forged 
transfer (65), as the certification docs not guarantee the title of the person lodging 

a Starkey v. Bank of England [1903] A.C. 114. 

Bank of England v. Cutler [1907] 1 K.B. 889. 

(52) Shropshire &c. v. Queen [1877] 7 H.L. 496. See now s. 108. 

(53) Clark v. Workman [1920] I.R. 107. 

(54) Copal Varnish Co. [1917! 2 Ch. 349 ; the successive operations by which a 
transfer is validly made has been pointed out in this rase, vide p. 354. 

(55) Moffat v. Farquhar [1877] 7 Ch. D. 591. 

{56) Cawly & Co. [1889] 42 Ch. D. 209 (C.A.). 

(57) Hyam's ease [1859] 1 De G. F. 8c J. 75 (C.A.). 

(58) Clark v. Workman (supra). 

(59) Per Lindley tJ! J. in Bisbop v. Balkis Consolidated Co. [1890] 25 Q.B.D. 512 ; 

Rivett-Carnac v. New Muffussil Co. [1902] 26 Bom. 54. 

(60) George Whitechurch Ltd. v. Cavanagh [1902] A.C. 117; Bishop v. Balkis Con- 
solidated Co. (supra). 

(61) Chida Mines v. Anderson [1905] 22 T.L.R. 27. 

(62) Mackay's case [1896] 2 Ch. 757 ; George Whitechurch Ltd. v. Cavanagh (supra). 

(6 3) Ixmgman v . Bath Electric Tramways [1905! 1 Ch. 646. 

(64) George Whitchurch 8c Co. v . Cavanagh (supra), per Lord Macnaghten at p. 125. 
f6^) Rivett-Carnac v. Moffussil Bank (supra). 
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the certificate (66), If ■ the secretary certifies a transfer when no certificate of the 
shares have in fact been lodged, his statement in that behalf is not in law the state- 
ment of the company (67). 

A transfer wrongly certified confers no liability on the company (68). Tf the 
secretary instead of cancelling the deposited certificate parts with the same, the com- 
pany would be liable for any loss occasioned thereby, but would incur no liability 
to a third person with whom the transferor might improperly pledge the certi- 
ficate (63). After registration of the transfer the original certificate should be des- 
troyed, otherwise in case of fraud committed by the transferor, the company may 
be liable to the transferee if he has suffered any damage thereby ; but the company 
is not liable to a third person»(63). 

For other cases bearing on the question of validity of transfers and their recogni- 
tion by the company, see notes to s. 155, post. 

SIS, Transfer in blank ‘.—Where under the articles of a company a transfer 
of shares may be made by an instrument in writing the transferor may sign a blank 
transfer and hand it over to a purchaser or mortgagee with authority to the holder 
of it for the time being to fill in the name of the transferee. Such a transfer when 
filled up can be sent in for registration and the transfer will be valid as between 
the parties to the transaction and where the right of no third parties is involved (69). 

Whether it be a matter of agency or authority or contract, the transferee in cases 
of transfers of shares in blank has the right to fill in the necessary particulars includ- 
ing his own name as transferee and the date of the transfer after the death of the 
original transferor. The instrument then is complete and the transferee is entitled 
to have his name registered in the company’s register (70). Where a transfer in 
blank has been used for effecting a transfer, the transferor cannot take a technical 
objection as to the filling in of the consideration to defeat the object for which he 
gave the transfer (71). But where a debtor delivers to his creditor a blank transfer 
by way of security, that does not enable the creditor to delegate to another person 
authority to fill up for purposes foreign to the original contract (7*). If the owner 
of the certificate leaves it and an executed transfer with his broker who wrongfully 
pledges it with a bank, the title of the bank which had no notice of the fraud will 
prevail (73). But where the plaintiff wishing to sell certain shares was induced by 
his broker to execute a transfer in blank and the broker afterwards filled in the 
number 8cc. of the shares of another company of which the plaintiff was the owner, 
and the broker also stole the share certificates from the plaintiff's box and passed 
the transfer as a genuine transfer, and the name of the purchaser was registered, it 
was held that the plaintiff was not guilty of culpable negligence such as estopped him 
from asserting that the transfer deed was a forgery and from claiming damages and 
a mandamus to have his name restored to the register (74). A transfer in blank 
executed by an executor, who had not registered himself as owner of the shares, will 


(66) Ibid p. 74. 

(67) Klienwort, Sons 8c Co. v. Associated Automatic Machine Corpn. [1934] 50 T.I„R. 
*44 (H.I,). 

(68) Manilal v, Gordhan Spinning fU\ Co. [1917! 41 Bom. 76; Nagablitisanam v. Ram 
chandra [19**] 45 Mad. 537. 

(69) Arjun Prasad v . Central Bank of India [1956] Pat. 3a, 34 Paf. 8. 

(70) Bengal Silk Mills Co. [194*] C. 461, 45 C.W.N. 1109, [ ! 94 2 1 1 Cal. 1*2, 201 I.C. 
778, relying on Carter v. While [1884] 25 Ch. D. 666. 

(71) Indo-China Steam Navigation Co. [1917] 2 Ch. 100. 

(72) France v. Clarke [1884] 26 Ch. D. 257. 

(73) Fuller v. Glyn. Mills, Curry & Co. [1914] 2 K.B. 168 ; Fazal v. Mangaldas [1921] 
46 Bom. 489. 

(74) Swan v. North British Australian Co, [1863! 3 # ^ (Ex.) 
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not estop the owner (75). “Whatever may be the effect of an instrument so executed, 
one thing is dear that it cannot be regarded as either in law or by custom equivalent 
to a certificate and transfer executed by the registered owner himself” (75). In the 
last cited case Lord Watson observed: “Notwithstanding his having parted with the 
certificate and transfer, the original transferor, who is entered as owner in the certi- 
ficate and register, continues to be the only shareholder recognized by the company 
as entitled to vote and draw dividends in respect of the shares, until the transferee 
or holder for the time being obtains registration in his own name. It would there- 
fore be more accurate to say that such delivery passes not the property of the shares, 
hut a title, legal and equitable, which will enable the holder to vest himself with 
the shares without risk of his right being defeated by any other person deriving title 
from the registered owner” (76). Where a person obtains possession by fraud of a 
share certificate and a transfer in blank executed by the owner, he cannot however 
pass a good title to a bona fide purchaser for value (77). But if a seller is induced 
to perform his part of a valid contract of sale and to deliver the goods to the buyer 
in performance of that contract by fraud or cheating on the part of the buyer, the 
property in the goods delivered passes to the buyer, and if he sells and delivers the 
goods to a bona fide purchaser for value without notice, it passes to such a 
purchaser (78). 

In the case of a share certificate with a blank transfer duly signed by the regis- 
tered holder, the right principle is that each prior holder confers on the bona fide 
holders for value of the certificate for the time being an authority to fill in the name 
of the transferee and is estopped from denying such authority, and to this extent, 
but no further, is estopped from denying the title of such holder for the time 
being (79). By delivery an inchoate legal title passes ; but a title by unregistered 
transfer is not equivalent to the legal estate in the shares or to the complete domi- 
nion over them. The certificate with blank transfers "contemplates transfer by get- 
ting in the name of the transferee and by registration on the books of the 
company” (80). 

W T here the transfer in blank was not executed by the transferee, nor the board 
of directors’ consent was obtained (as required by the articles) to the transfer, nor 
the shares were transferred to the name of the transferee in the register, it was held 
that the transferor’s name could not be removed from the list of contributories (81). 

51 6 # Stamp : — Where a transfer has been passed by mistake and the trans- 
feree's name has been entered in the register of members, it may be corrected by the 
company and the register* amended (82). The register however should not be altered 
on the basis of a transfer not duly stamped, and the directors are entitled to go 
behind what appeared on the face of the document (83). A company is not bound 
by the consideration staled in the transfer. Registration may properly be refused if 
the stamp is not adequate to the real consideration (83). But if a transfer is appa- 
rently stamped properly and the transferee’s name is registered, an objection taken 
subsequently will not affect the transferor’s title (84). As to who shall pay the 
stamp duty, sc s. 29 [No. t>2 (a)] of the Stamp Act (IT of 1899). F° r stamp duty on 
transfer see Appendix— “Stamp duty”. 


(75) Colonial Bank v. Cady [1890) 15 App. Cas. 267. 279. 

(76) Ibid, at pp. 277-78. 

(77) Hazari Mull v. Satish [1918] 46* Cal. 331 : see s. 108 of the Contract Act. 

(78) Fazal v . Mangaldas [1921] 46 Bom. 489. 

(79) Colonial Bank v, Hepworth [1887] 36 Ch. D. 36. 

(80) Ibid at p. 53 per Chitty J. See also Sheffield &c. Ry. Co. v. Woodcock [1841] 7 
. M. fc W. 574. 

(81) East India Banking Co. [1867] 3 Bom. H.C.R. (O.C.) 113. 

(82) Anderson's case [1869] 8 Eq. 509. 

(83) Maynard v. Consolidated K. C. Corpn. [1903] 2 K.B. 121 ,• 

(84) Indo-China Steam Navigation Co. (supra). 
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517 . Priority of title: — As between two persons claiming title to shares re- 
gistered in the name of a third person, priority of title prevails unless the claimant 
second in point of time, can show that as between himself and the company, before 
the company received notice of the claim of the first claimant, the second claimant 
has acquired the full status of a shareholder, or at any rate that all the formalities 
have been complied with, and that nothing more than some ministerial acts remains 
to be done which the company cannot refuse to do forthwith (85). 

If none of the transfers are registered, jthe first in point of time has priority (86), 
and this priority is not lost because some ministerial act has not been done (87). The 
onus is on the transferee, later in point of time, to show that he acquired th^ full 
status of shareholder earlier (88). 

518 . Deed. is not necessary : — A transfer of shares need not be made by 

deed unless the articles so require it (89). (A deed means one signed, scaled and 
delivered) (90). In such a case, in the absence of conduct estopping the party from 
disputing that he is a shareholder in respect of (he shares transferred, the transfer 
is not valid without a deed (91). There is no estoppel where the documents are 
prirna facie complete (9a). , 

519 . Surrender of share : — It is not open to a shareholder to surrender his" 
shares, or to the company to accept the surrender, unless the act of the company 
can be brought within the rules relating to forfeiture of shares (93). A surrender of 
shares, the company releasing (he shareholder from further liability in respect of 
the shares, is equivalent to a purchase of the shares by the company and is therefore 
illegal and void (94). 

A transaction which results in reduction of capital whether called for or other- 
wise is invalid without the sanction of the Court under ss. 100 and 101. The only statu 
lory exception is forfeiture under conditions laid down by law. Surrender where 
authorised by the articles is only permissible where it is equivalent to forfeiture, 
or is made and accepted as a short cut to forfeiture (95). 

520 . Share certificate In India share certificates are movable propert) 
within s. 108 of the Indian Contract Act (96). Shares are “goods” also within the 
meaning of s. 76 of the same Act, and where the denoting numbers of the shares 
are not ascertained at the time of the contract, but share certificates arc handed with 
transfer executed by the transferor (even in blank) and accepted by the purchaser. 


(85) Seth an a v. National Bank of India [1912] 36 Bom. 334 ; Moore v. North-Western 
Bank [1891] 2 Ch. 599 ; sec also Peal v . Clayton [1912] 1 Ch. 659. 

(86) Peat v. Clayton (supra). 

(87) Moore v. North-Western Bank (supra) ; Inland v. Hart [190*] 1 Ch. 522. 

(88) Bunn’s case [i860] 2 De G K. & J. 275; Elkington’s case [1867] 16 L.T. 301, 2 
Ch. App. 511. 

(89) London Founder’s Assn. v. Clarke [18H8] 20 Q.B.I). 576. 

(90) I11 England the Companies Clauses Act, 1845 required a transfer of shares to be 
by deed, but since 1862 the language used in Table A has been “instrument 
in writing ” 

(91) Maynard v. Consolidated K. C. Corpn. [1903] 2 K.B. 121. 

(92) Balkis Consolidated Co. [1888] 58 L.T. 300. 

(93) In re Mirza Ahmad [1924] M.W.N. 582, 83 I.C. 94 ; Bcllerby v. Rowland &c. 
Co. [1902] 2 Ch. 14 ; Denver Hotel Co. [1893] 1 Ch. 495 ; Collector of Morada- 
bad v. Equity Insurance Co. v. [1948] O. 197, 23 Luck. 210, (1948) O.W.N. 172. 

(94) Bcllerby v Rowland &c. Co. [1902] 2 Ch. 14, at p. 25 ; Thevor v. Whitworth 
[1887] is App. Cas. 409 ; Vazirnial v. Makran Coast Steam Navigation Co. [1838] 
Sind 187. 

(95) Official Liquidator v. Suleman [1955] M.B. 166. 

(96) Fazal w. Mangaldas [1921] 46 Bom. 489 ; Hazaii Mull v. Satish [1918] 46 Cal. 331. 
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the shares become ascertained goods and the sale is complete (97). “Title to get 
on the register consists in the possession of a certificate together with a transfer signed 
by the registered holder*' (97). Provisions in the articles authorizing the holders of 
scrips to pass shares by delivery are irregular and such a company may be ordered 
to be wound up (98). If a shareholder disposes of his shares bv invalid transfer, he 
remains liable in respect of those shares (99). 

521. Position of purchaser at Court sale:- In Manilal v. G ordhan Spirt- 
ing Co. (1) and Nagabhusanam v. llamchandra (2) it was held that a purchaser of 
shares at a Court sale was in the same position as a transferee from a shareholder 
and therefore his right to have his name registered was subject to the discretion 
given to the directors to refuse registration of a transfer. But this has been doubted 
in a later decision (3) of the Madras High Court. Srinivasa Ayyangar and Anantha 
Krishna Ayyar f JJ. have in this case held that in the absence of anything in the 
articles forbidding the same, a sale by the Court of shares held by a member has 
the effect ol transferring the shares to the purchaser and that the expression “transfer” 
is not by itself altogether appropriate lo indicate a sale by the Court, and therefore 
any provision regarding voluntary transfer in the articles will not apply to transfer 
by a Court sale. They have further held that O. XXI, r. 80, C. P. C. is only 
• permissive and it is not necessary, when a share of a company is sold in Court 
auction, that the Court should execute a transfer before the purchaser can be entitled 
to such share. Their lordships are of opinion thaL this rule is applicable to cases 
where, for instance, specific performance of an agreement to sell shares has been 
decreed. But with great respect 10 the learned Judges it is submitted that the view 
taken by them of the articles in that ease and of Rules 79 and 80 of Order XXI, 
C. P. C. do not appear 10 be correct. It is apprehended that to (lie case of a pur- 
chase at a Court sale of shares belonging to a deceased member, the articles relating 
to transfer of shares arc more appropriate than those relating to transmission of 
shares. It may also be pointed out that Rule 80 forms pan of a group of Rules 
which come under the heading ' Sale of movable property so the words “where 
the execution of a document .... is required to transfer such . . . share” probably 
mean that where such execution is required by the articles of association of the 
company. 

In a very recent case the Nagpur High Court has held that the case of purchaser 
of share at a Court auction docs not fall under rcg. 22 ol Table A of the previous 
Act, and, therefore, the contention that a transfer in a Court sale is a transmission 
of the shares to the purchaser and the discretion which vests in the directors to 
refuse to register a transfer cannot he exercised in the case of a transmission, cannot 
be accepted as correct (4). Such a purchaser does not automatically become a mem- 
ber, in view of the provisions of Or. an, rr. 79 and 80, C. P. Code. He can only 
become a member on compliance with the requirements of regs. 18 and 19 of the 
old Table A, A transfer of the share has, therefore, to be completed by the judg- 
ment debtor as required by the regs. 18 and 19. Under sub-s. (3) of s. 34 of the 
previous Act it is not lawful for the company to register a transfer of share, without 
a proper instrument of transfer delivered to the company with the script. If the 


(97) Maneckji v. Wadilal Sarabhai &c. Co. [1926] 53 I.A. 9a, 50 Bom. 360, 30 
C.W.N. 890. 

(98) Princess of Reuss v. Bos. [1871] L.R. 5 H.L. 176. As to scrips, see notes to 
s. 84 post. 

(99) Buckley, 10th cd. p. 4s. 

(1) Manilal v , Gordhan Spinning 8 cc. Co. [1917] 41 Born. 76. 

(2) Nagabhusanam v. Ramchandra [1922] 45 Mad. 537. 

(3) Monideen v. Tinneveily Mills Co. [19*8] M. 571, at M.L.W. 98a, 111 l.C. -225 
followed in Mahadeo v. Darjeeling Uunion Tea Co. [1951] 55 C.W.N. 408. 

(4) Balwant Transport Co. v. Despande [1956] N. 20. 
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Judgment debtor refuse to execute the transfer as required by regs. 18 and 19 (of 
rhe old Table A), then the Court steps in under Or. 21, r. 80 C. P. C. to effectuate 
the transfer in favour of the purchaser (4). In either case, on a transfer being pre* 
sented for registration to the company, the provisions of reg. ao (of old Table A) 
are necessarily attracted and the directors still have a discretion to refuse to register 
the transfer (4). 

At a Court sale the purchaser does not purchase, over and above the share, the 
absolute right of forcing the directors to register his name. That is a right which 
ex hypothesi “the court never had to sell.’* Nor does an auction sale enlarge the 
rights of a shareholder. The share purchased is subject to the same incidents and 
restrictions as regards transfer as before the sale (5). See in this connection sub-s (8) 
of s. 111 of the present Act. 

522 * Situ# of chare* — The true test of situs of a share for the purpose of 
jurisdiction is— -“Where could the shares be effectively dealt with“ (6), that is, where 
there is a branch office for registration of transfer of shares and not necessarily the 
head office (6). Following the last cited cases the Judicial Committee have held that 
the test which must be applied to determine the local situation of shares is where 
the shares can be effectively dealt with: where a transfer of the shares must be 

effected by a change in the register of members, the place where the register is to 

be kept under tlic law determines the locality of the shares (7). 

523. Forfeiture of shares generally: — The question whether the fully paid 
up shares of a company can be forfeited by the company, i.e, ? whether a company 

is on filled to forfeit the shares of a member in accordance with its articles of asso- 

ciation otherwise than for non-payment of calls on the shares came up before 
Mr. Justice Das of the Calcutta High Court in a recent case (8). The Calcutta 
Slock Exchange Association, Ltd., in pursuance of its articles of association, forfeited 
the share of a member upon his failure to fulfil his engagement with other members. 
A creditor who had already attached the share took out an injunction restraining 
the association from parting with the sale proceeds of the share. It was held that 
the injunction should be dissolved (8). In the last cited case Mr. Justice Das has 
held that the Act sanctions foifeituic of shares generally and not for non-payment 
* f tails only, and Table A of the Act docs not control the forfeiture recognized in the 
lwdy of the Act in s. 32 (2) (g) of the old Act and in Form E of Sch. Ill thereof. 
Me has also held that the shares of a company are held subjecr to its articles of 
association and any liability to forfeiture under the articles is an inherent defect in 
the rights of a member anil that a creditor ran have no higher right. His Lordship 
has further held that the exercise of the power of forfeiture does not bring about 
any illegal reduction of capital in contravention of s. 55 of the old Act (now s. 100) 
especially in view of the fact that the shares are fully paid up ; nor does such 
forfeiture amount to a buying by the company of its own share in contravention of 
s. 54A (now s. 77). 

In the aforesaid case Mr. Justice Das said : “In Stiebel's Company Law, 3rd cd,. 
p. *06, in Halsbury’s Law of England (Hailsham, ed,, Vol. V), Arts. 492*93, in 
Gore-Brown’s Joint Stock Companies, 34th ed., p. 408 and in the students’ portion 
of Topham’s Principles of Company Law to which I have been referred by Mr. Mitra, 
there are passages suggesting that forfeiture otherwise than for non-payment of calls 


(5) Ibid, relying on Manilal v. Gordhan Spinning 8c Manfg. Co. [1916] B. 147, 41 
Bom. 76. 

(6) Brassard v . Smith [1925] A.C. 371 at p. 376 ; A. G. v. Higgins [1,857] 2 H. 8 c N. 33. 

(7) Erie Beach Co. v. A. G. of Ontario [1930] A*C, 161 (P.C.), [198 0 ] 10 > 

Ahmed v. Collector of Surat [1936] B. 447, 41 Bom. L.R. 934. 

(8) Naresh Chandra v . Ramani Kants [1945] 49 C.W.N. 503. 


35 



INDIAN COMPANY LAW 




IS. $a 


is invalid” (9). He has also referred to Hopkins v. Mortimer , Harley & Co . (to) — a 
decision lo the same effect, but his Lordship has differed from the view taken by 
Mr. Justice Eve in the case. Now with very great respect to the learned Judge it 
is submitted that the view taken by Mr. Justice Eve and the learned authors in 
England seems to be correct and there appears to be no direct authority in the long 1 
course of decisions on ami pan y law in England supporting the view of Mr. Justice 
Das. The reference to forfeited shares in s. $$ (2) (g) and From E. of Sch. Ill of 
the old Act is, it is apprenhended, no direct authority for the proposition that the 
Act sanctions forfeiture of shares generally. Even in respect of provisions in the 
articles of association of a company authorizing forfeiture of shares for non-payment 
of calls, it is settled law that such articles should be strictly construed (11). The 
above decision of Mr. JusLice Das has gone further, for it says : “These articles 
afford means to the association to get rid of a defaulting member .... the defaults 
leading to suspension, expulsion and forfeiture contemplated by these clauses over 
a variety of misconduct which renders the members guilty of such misconduct 
an undesirable member” (12). % 

After the above view was expressed by the author of this book, the question 
again came up for consideration before Sinha J. in S. AT. Kmidu & Co. v. Calcutta 
Stock Exchange Assn. (1$), in which the learned Judge held as lollows : All forms 
of foifeiture involves reduction of capital, onl) one form. i.e. t that of forfeiture 
for non-payment of calls was valid as it was authorised by l lie Companies Act. All 
other forms of forfeiture arc illegal and void. In this case the article permitting 
forfeiture and rc-salc in fact permitted trafficking in shares and therefore was ultui 
vires ami could not be enforced (13). On appeal (14) from this decision before Harris 
C.J. and Chakravarti J., Harris. C.J. observed as follows : “Sinha J. was convinced 
that the earlier decision of Das, J. | in Naresh v. Hamaui (1945) 49 C.W.N. 503] was 
erroneous and therefore I am unable to say that he was wrong in differing from 
him" (at p. 242). “The present form of forfeiture is not usual and would be 
wholly unnecessary in a trading company, though absolutely essential in an associa- 
tion like the Stork Exchange Association” (at p. 264). “Though I accept the view 
of Das, J. that the Indian Companies Act recognizes forfeiture generally, that articles 
24 to 30 of Table A arc merely specimen articles to one form of forfeiture* neverthe- 
less it must he held that reference to forfeiture would not necessarily make all forms 
of forfeiture legal and valid”, (at page 2O4). “If however the form of forfeiture 
provided by the articles of association docs not offend against cither the provisions 
of the Companies Art or the law of the land, I see nothing in the Companies Act 
which makes such a forfeiture invalid or unlawful (at p. 2fij). “It may well be 
that the possibility of forfeiture for other reasons was not in mind of the drafts- 
man (in drafting sub-s (4) of s. 104 of the previous Act)” (at page 265). 

In the same case (14) P. B. Chakravarti J. observed as follows : “The question 
is by no means free from difficulty and the difficulty has been increased by the 
condition of authorities to which more than one English Judge had occasion to refer” 
(at page 26b). “The framer of the Act, I apphrenend, never had in mind the case 
of a company exercising the power of forfeiture against its members as a penalty 
for misconduct or as a means of enforcing payment of debts which one member 
owed to another, such as contemplated by the Articles of Association in the present 
case”, (at. page 267), . .. . . . 


(9) Ibid at p. 508. 

(10) [1917] 1 Ch. 646. 

(11) See notes to Reg. 29 et seq. of Table A post. 

(12) Naresh Chandra v . Ramani Kanta, supra at p. 509. 

(13) f'ide Calcutta Stock Exchange Assn, v . S. N. Ntindy & Co. [1950] 1 Cal. 

(14) Calcutta Stock Exchange Assn. v. S. N, Nundy fc Co., supra. 
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For the definition and meaning of 1 'share" see s. 2 {46) and notes thereto* 

For other cases sec notes to s. 155 and regulations 19, 21 and 22 of Table A* 

52 3 A* : —Shares of companies registered under Act XIX of 1857 and Act VII of 
t86o were transferable in the manner then in use or in such other manner as the 
company might direct. 

83. Numbering of shares. — Each share in a company 
having a share capital shall be distinguished by its appropriate 
number. 

This section corresponds to s. *8 (2) of the previous Act and s. 74 of the English 
Act of 1948 . — Notes on Clauses. 

This was originally cl. 77 of the Bill. The Proviso therein has been deleted 
by the Joint Committee with the following remark : — “The proviso to the original 
clause would have enabled companies under certain circumstances to issue shares 
without numbers. The Committee consider that there is no necessity for this pro* 
viso and it has accordingly been deleted in the new clause" (vide J. C. R., para 39). 


84» Certificate of shares. — A certificate, under the com- 
mon seal of the company, specifying any shares held by any 
member, shall be prima facie evidence of the title of the mem- 
her to such shares. 

This section corresponds to s. 29 of the previous Act and s. 81 of the English 
Act of 1948. As ‘'share” has been defined in s. 2 of the Act as including stock, 
it is unnecessary to refer to stock in this section — Notes on Clauses . 

For definition of “share" sec s. 2 (46). 

524. Meaning of stock : —“Stock" is the aggregate of fully paid up shares 
legally consolidated and portions of which aggregate may he transferred or split up 
into fractions of any amount without regard to the original nominal amount of 
ihares (15). Where shares have been fully paid up, they may be turned into stock 
and notice of this, must he given to the Registrar (16). The issue of a partly paid up 
stock is void (17). A forged transfer of stock does not affect the title of the 
stock-holder (18), 

525, Certificate of shares The certificate of shares is the documentary 
evidence in the possession of the shareholder (10). It is not a negotiable instrument 
or warranty of title by the company (20). But if a bona fide purchaser for value 
acquire the shares relying on a certificate, the company will be estopped from 
denying the validity of the certificate (21), even if the transfer be a forged one (52). 
The measure of damages is the value of the shares at the time the company first refused 


(15) Morricc v. Aylmer [1875] L.R. 7 H.L. 717. 

(16) Section 95. 

(17) Home & Foreign Investment Co. [1912] 1 Ch. 72, 

(18) Davies v . Rank of England [1824] * Bing. 393. 

(19) Socicte general de Paris v. Walker [1885] 11 App. Cas. ao ; Burkinshaw v. Nicolls 
[2878] 3 App. Cas. 1004. 1027 ; followed in A. W. Hall & Co. ]i 887[ 37 Ch. *12. 

(20) Longman v. Bath Electric Tramways [1905] 1 Ch. 646 (C. A.) ; Hazari Mull v. 
Satish [1918] 46 Cal. 331. 

(21) Bahia Sec. Ry. Co. [t 808 ] L.R. 3 Q.B. 584, 595 ; Ottos Kopie Diamond Mines 
[1893] 1 Ch. 618 ; Ruben v. Great Fingali Consolidated Co. (infra). 
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to recognize him a shareholder (22). But the payment of dividend does not estop 
the company from denying the payee's title to the shares (as). If the company 
authorize the issue of a certificate to a person, it is however estopped from denying 
his title (94), and if the, company is unable to give him the shares, it will be liable 
in damages (25). * On the other hand, if an officer of the company issues certificates 
without authority, there will be no estoppel (26). The company may however be 
liable in damages for the fraud of its officers committed within the scope of their 
authority (27). 

. The certificate is a ^statement as against the company that the person, whose 
name appears on it, is the registered holder of the shares (28), and in the case of a 
bona fide purchaser for value without notice, that the amount certified as paid has 
been paid (29). The company is not however estopped from denying the purchaser's 
title by the mere fact that it lias treated him as a shareholder by sending him a 
dividend warrant (30). Where the certificate contained a statement that the shares 
were fully paid up, the onus lay on the liquidator to show that the party sought 
to be made liable had notice that they were not so (31). The company will not be 
liable on share certificates to which the secretary has forged the directors' names (32). 

A foot-note under the share certificate to the effect that before a transfer is 
registered the certificate must be produced is only a warning. As it is not 
addressed to outsiders it does not create a contract or estoppel (33). A 
director, by being merely present at a meeting at Which a certificate is passed, is 
estopped from denying its accuracy (34). 


526 . Scrip certificates : — Share certificates are often incorrectly mentioned 
as scrips. “In scrip companies where scrip certificates have been issued entitling the 
holders, on certain conditions complied with, e.g. t payment of instalments and registra- 
tion, to shares, there will, if such conditions are conditions precedent, be no completed 
contract until the conditions arc complied with. The contract will be merely contract 
entitling the scrip-holder at some future time to apply for or receive an allotment 
of share. And at any rate, an allottee of scrip in such a case who sells his scrip before 
registration, or whose scrip is forfeited for non-payment of instalments, is not liable 
for shares. But if an applicant has . become and been registered as a shareholder, 
and then the company having no power to issue anything but shares transferable 
by deed issues to him scrip certificates transferable by delivery, and he delivers them 
to a purchaser, this does not discharge him from liability as a shareholder. For the 
transaction amounts at most to an equitable contract that the company will accept 


(22) Bahia fee . Ry. Co. [1868] L.R. 3 O.B. 584, 595 ; Ottos Kopje Diamond Mines 
[1893]. 1 Ch. 618 ; Ruben v. Great Fingali Consolidated Co. (infra). 

(23) Foster v. Tyne Pontoon &c. Co. [1894] 63 L.J. (Q.B.) 50. 

(24) Divon v. Kcnnaway 8c Co, [1900] 1* Ch. 833. 

(25) Tomkinson v. Balkis Consolidated Co, [1891] 2 Q.B. (114; on appeal [1893] 
A.C. 396. 

(26) Ruben v. Great Fingal Consolidated [1904] 2 K.B. 712, affirmed in the House of 
Lords [1906] A.C. 439. 

(27) Lloyd t/. Grace Smith & Co. [1912I A.C. 71(1. 

(28) Bahia fee, Ry. Co. (supra) : Tomkinson x>. Balkis Consolidated Co. (supra). 

(29) Burkinshaw v. Nicolls (supra) ; Bush’s case f 1 B74] 9 Ch. App. 554 ; Bloomcnthal 
v. Ford [1897] A.C. 156 : Markham 8c Darter’s case [1899] 1 Ch. 414 ; British 
Farmer’s P. L. Coke Co. [1878') 7 Ch. D. 533. 

(30) Foster v. Tyne Pontomm kc, Co. [1894! 63 L.J. (O.B.) 50. * 

(31) A. W/ Hall 8c Co. (supra) ; Burkinshaw v. Nicolls (supra) ; see also Bloomenthal 
\ v. Ford (supra) fe Balkis 8cc. Co. v. Tomkinson f 1 893 j A.C. 396. 

(32) :Ruben v. Great Fingal fee, Consolidated [1906] A.C. 439. 

(33) Rainford v. James Keith, Blackman & Co. [1905] 1 Ch. 296 ; reversed on facts 
"’figd&j * Ch. 147 ? Guy v. Waterlow [1909] 25 T.L.R. 515/ 

(34) Dixon v. . Kcnnaway fe Co*, (supra). 
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the holder of the scrip certificates as a shareholder on the allottee doing all acts 
necessary to dothe him with that contract ; but this cannot shift the legal liability (55). 

Scrip certiftcates f by which it was certified that after the payment of certain 
instalments, the bearer thereof would be entitled to be registered as the holder of 
shares in a banking company, were issued to the plaintiff and by him deposited with 
a stock broker for the purpose of paying the instalments remaining due and dealing 
with such certificates as the plaintiff should direct. The broker in fraud of the 
plaintiff and without his authority deposited the scrip with the defendants who were 
not aware of the fraud. It was proved that the usage among the hankers, discounters, 
money dealers and on the stock exchange had been for many years to treat such scrip 
certificates as negotiable instruments transferable by mere delivery: Held on the 
authority of Goodwin v. Roberts (56) that the defendants were entitled to the scrip 
certificates as against the plaintiff (37). The scrip of a foreign Government issued by 
it in negotiating a loan (which scrip promises to give to the bearer after all instal- 
ments have been duly paid, bond for the amount paid, with interest) is by the 
custom of all stock markets of Europe a negotiable instrument, and passes by mere 
delivery to a bona fide holder for value. English law follows this custom —and any 
person taking it on good faith obtains a title to it independent of the title of the 
person from whom he took it (36). When the instalments mentioned in the scrip 
have been actually paid, the scrip is as much a symbol of money due. and as capable 
of passing current by delivery, as the bond itself would be (38). 

Where debentures or debenture stock are allotted upon the terms that the same 
shall be paid for by instalments, it is usual to issue provisional bearer scrip certi- 
ficates to the subscribers, to be exchanged for definitive debentures or for stock certi- 
ficates when all the instalments are paid and to endorse upon the scrip certificate the 
payments of the several instalments The bearer of the certificate, when the instal- 
ments arc paid, is entitled to have the debentures or stock certificate to be issued to 
him (39). 

527 . Seal— proof of ' The mere affixing of the seal is sufficient without 
witness, unless the articles of association provide otherwise. Where there is a com- 
mon seal pul to a deed, that is title enough of itself without witness to prove it, and 
if it be said that it was put to by the hand of a stranger, that shall be proved on 

the side (hat says so (40). Proof of the seal may be given by any one who knows it, 

ami it is not necessary to call a person who saw it affixed (41). When a deed is 
found to be sealed, the presumption is that the seal was regularly affixed, and the 
onus is on the person who alleges the contrary (42). "It is not necessary/' as was 
observed by Lawrence J., "to prove the seal of a corporation in the same manner 
as the seal of an individual, by producing the witness who saw the seal affixed ; but 
when an instrument having a seal affixed to it purporting to be a corporate seal, is 
produced in evidence, it is necessary to prove that it is the seal of the corporation, 
if there be any doubt about it ; otherwise any instrument with a seal to it might be 
produced in Court as an instrument sealed by the corporation** (43). 

(35) Buckley, 11th ed. pp. 49-50. The framers of the Indian Companies (Amendment) 

Act XXII of 1936 had erroneously, it is submitted, used the word "scrip** For 
share certificate in s. 34, sub*s. (3) of the old Act. For form of a scrip certificate 
see Palmer’s Company Proccdents, 15th ed. [1938], p. 1044. 

(36) Goodwin v. Roberts [1876] 1 App. Cas. 476. 

(37) Rumball v. Metropolitan Bank [1877] 2 Q.B.D. 194. 

(38) Ibid, per Lord Selborne. 

(39) Halsbury (Hailsham ed.) p. 489. 

(40) Brotmkar v. Atkyns [1681] Skinner 2. 

(41) Moiss v. Thornton [1799] 8 T.R. 307. 

(42) Clarke v. Imperial Gas Co. [1832] 4 B. & Ad. 315. 

(43) Moises v. Thornton (supra). 
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528 . A person having power to manage the affairs of a trading company has 
implied power to affix the seal (44). Negligence of a company in leaving the seal in 
the custody of a dishonest person will not preclude it from pleading that the seal was 
wrongfully affixed, and a forgery gives no title (45). Where a secretary to aid his 
own fraud wrongfully affixed the seal to share certificates apparently in the ordinary 
course of business, the company came under no liability to honest holders of the 
certificates (46). Where the certificate is not sealed by the company's authority, it 
amounts to a forgery and is not binding upon the company (47). See Reg. 84 of 
Tabic A and notes thereto. 

529. Statements in share certificate If it is staled in the certificate that 
the shares are fully paid, the company or its liquidator is estopped from alleging that 
they arc not fully paid tip (48). But a person, who knew that the shares were not 
fully paid, cannot take advantage of the statement in the certificate (49). The fact 
that the shareholder's partner is a director of the company does not however amount 
to a constructive notice that the shares are not fully paid (50). Even a director may 
be protected by a certificate stating them to be fully paid and signed by himself, if 
he acted in good faith (50). Where the share certificate stated that the shares were 
fully paid up, the onus lay upon the official liquidator to show that the trustee who 
was the transferee of the shares knew that the shares were not fully paid up (51). 

530. Delivery : — Delivery of the share certificate may be conditional and may 
take effect only upon some event happening, e.g. f upon the consideration being paid. 
In that case until the condition is fulfilled the document is an escrow or scrip and 
has no effect as a deed (5a). As to escrow generally sec Foundling Hospital v. 
Crane (53). 

Where a debtor assigned all his properties to trustees for creditors, hut retained 
the share certificates and subsequently sold the shares to a purchaser for value, the 
title of the trustees who had given notice to the company prevailed (54). 

The certificates of all shares must be ready for delivery within three months after 
allotment of the share or registration of transfer, unless the conditions of issue 
provide otherwise (55) A shareholder is entitled to get his certificate within a 
reasonable Lime (56). 

Sec s. 113 and notes thereto. 

531 . Duplicate certificate : — Where a company, having no notice of ban- 
kruptcy of a shareholder, issued a duplicate certificate to his executor on the repre- 
sentation that the original certificate was lost, while it really was in the possession of 
the bankrupt’s assignee, and then the executor transferred the shares and the transfer 
was registered by the company, it was held that the purchaser’s title was legal and 
prevailed against the assignee (57). A good equitable charge may be created by the 
deposit of a share certificate (58). 


(44) Biggei staff v. Rowan’s Wharf [1896] 2 Cb. 83, 

(45) Merchants of the Staple v. Bank of England f 1 888] 3 1 Q.B.D. i(>o. 

(46) Ruben v. Great Eingall Consolidated (supra). 

(47) South London G. Racecourses, Ltd. [1931] 1 Ch. 496, L.T. 607. 

(48) Bloomenthal v. Ford [1897] A.C. 156; Parbury’s case [1896] 1 Ch. 100. 

(49) African Gold Concessions &c. Co. f 1 899] 1 Ch. 414. 

(50) Coasters Ltd. [1911] 1 Ch. 86. • 

(51) A. W. Hall & Co. [1887] 58 L.T. 156. 

( 5 $) Spited v. Chinese Corporation [1899] 80 L.T. 347, 15 T.L.R. 281. 

(53) [1911] 2 K.B. 367. 

(54) Peat v. Clayton [1906] 1 Ch. 659. 

(55) S. 113. 

(56) Burdett v. Standard Exploration Co [1900] 16 T.L.R. ns. 

(57) London 8 c P. Telegraph Co. [187a] 9 Eq. 653. 

(58) George Whitechurch Ltd. v. Cavanagh [1902] A.C. 117, 126. 
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Kinds of share capital 

85. Two kinds of share capital. — (1) “preference share 
capital" means, with reference to any company limited by 
shares, whether formed before or after the commencement of 
this Act, that part of the share capital of the company which 
fulfils both the following requirements, namely : — 

(a) that as respects dividends, it carries or will carry a 
preferential right to be paid a fixed amount or an amount 
calculated at a fixed rate, which may be either free of or 
subject to income-tax ; and 

(b) that as respects capital, it carries or will carry, on a 
winding up or repayment of capital, a preferential right to 
be repaid the amount of the capital paid up or deemed to 
have been paid up, whether or not there is a preferential 
right to the payment of either or both of the following 
amounts, namely : — 

(i) any money remaining unpaid, in respect of the 
amounts specified in clause (a), up to the date of the 
winding up or repayment of capital ; and 

(ii) any fixed premium or premium on any fixed 
scale, specified in the memorandum or articles of the 
company. 

Explanation. — Capital shall be deemed to be preference capi- 
tal, notwithstanding that it is entitled to either or both of the 
following rights, namely : — 

(i) that, as respects dividends, in addition to the pre- 
ferential right to the amount specified in clause (a), it has a 
right to participate, whether fully or to a limited extent, 
with capital not entitled to the preferential right aforesaid ; 

(ii) that, as respects capital, in addition to the pre- 
ferential right to the repayment, on a winding up, of the 
amounts specified in clause (b), it has a right to participate, 
whether fully or to a limited extent, with capital not entit- 
led to that preferential right in any surplus which may 
remain after the entire capital has been repaid. 

(2) “equity share capital" means, with reference to any 
such company, all share capital which is not preference share 
capital. 

(3) The expressions “preference share" and “equity share" 
shall be construed accordingly. 
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"Sections 79 to 83 (now ss. 85 to 90) are based on the recommendations of 
the Company Law Committee in paras 47*49 of the Report. See also summary of the 
recommendations at pages *41**44 of the Report " — Notes on Clauses. 

The C. I.. C. observe: "We consider that the above recommendations will 
adequately safeguard the interests of both preference and ordinary shareholders, so 
far as voting rights are concerned. At the same time, flexibility is ensured by the 
authority proposed to be conferred on the Central Authority. This will meet the 
requirements of those special cases where it is obviously in the interest of the com- 
pany as a whole that the general rules laid down above should be relaxed, but share- 
holders will be able to rest assured that directors will not be able to issue shares with 
disproportionate voting or other rights, unless the issue has been considered and 
approved by an independent body on the merits of the case— C. L f C. R. para 49. 

Cls. 84 to 88 (now ss. 85 to 89) will not (a) in the case of any shares issued before the 
commencement of this Act, affect any voting rights attached to the shares save as 
otherwise provided in s. 89, or any right attached to the shares as to dividend, capital 
or otherwise, or ( b ) apply to a private company unless it is a subsidiary of a public 
company (s. 90). 

With respect to these sections the Joint Committee observe: — "The Committee 
are of the view that 'preference shares’ should be more precisely defined and that the 
tests should be (i) whether there is security of income ; and (ii) whether there is a 
preferential right to the repayment of the capital on a winding up. Clause (84) (now 
s. 85) has been recast accordingly. 

"It has also been made clear in the clause that the dividend on preference shares 
may be cither free of or subject to income-tax. The facts (a) that a preference share 
is entitled in addition to the preferential right to the fixed dividend, lo a portion of 
the dividend depending upon the quantum of the profits, or (b) that on a tvinding 
up it carries in addition to the preferential right to repayment of capital, a right to 
participate in the surplus assets after the entire capital has been paid in full will not 
have the effect of making the definition of 'preference capital' inapplicable to the 
case" ( vide J.C.R. para 40). 

In this section in sub-s. (1) (b) ft) after the words "wiuding up", the wonls "or 
repayment of capital ; and" have been added by the Lok Sabha. 

531 A* Classes of shares Shares may be preferential as to capital, as to 
dividend or as to both, or may have peculiar privileges in the matter of voting or 
in other respects. These arc generally railed "preference" shares as distinguished 
from "ordinary" shares or "deferred" shares. There may be shares of more classes 
than three, each of which has peculiar rights and conditions attached to it such as 
“pre-preference" and "second preference" shares. 

As to what are "founders’ shares" sec notes to s, 56. 

53 IB. Right of alteration : — Where the memorandum of association pro- 
vides for the division of the capital into different classes with different rights, they 
cannot be altered except as part of a reorganization or arrangement under s. 391. 
But it is otherwise if the memorandum itself reserves the right to alteration (59). An 
article like this is valid* when the memorandum is silent on the point (60). 

53 1 C. Shares— power to issue:— A company having no authority under its 
memorandum or articles of association to create any preference between different 
classes of shares, may by special resolution alter the articles so as to authorize the 

(59) Underwood v. London Music Halls [1901] s Ch. 309 ; Welsbacb I. Gas Co. [1904] 

* 1 Ch. 87 ; James Colmar Ltd. [1897] 1 Ch. 5*4.' 

(60) South Durham Brewery Co. [1886] 31 Ch. D. *61 ; Harrison v. Mexican Ry. [1875] 

19 Eq- 35 8 J Bangor Slate Co. [1875] *0 JEq. 59. 
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directors jto issue preference shares by way of increase of capital (61). If the memo- 
randum or the articles arc silent, there is no implied condition that all the shares 
shall rank equally (6s). Where the memorandum of association provides that the 
preference shareholders arc entitled to a cumulative dividend before any. dividend is 
paid or capital repaid to the holders of the ordinary shares, the provision does not 
prevent the preference shareholders from asserting their statutory right to participate 
with the ordinary shareholders in any surplus assets (63). 

The directors are not justified in acting on an old resolution authorising the 
issue of shares after the particular purpose for which the authority was given has 
ceased to be available, nor in issuing shares for the express purpose of creating votes 
to influence a coming general meeting (64). An injunction will be issued to restrain 
such issue of shares, it not being the question of internal management (64). Where 
the articles contained no power to issue preference shares and the company in general 
meeting passed a resolution for the issue of some of the shares with a preferential 
dividend, the Court upon motion by three shaieholdcrs, who had notice of but did 
not attend the general meeting, granted an injunction restraining the issue (65). 

53 ID. Construction of memorandum and articles As regards the rights 
of the preference shareholders ordinarily, except in respect of such matters as must 
by statute be provided for by the memorandum of association, the latter is not to be 
regarded as the dominant document but is to be read in conjunction with the articles 

(66). But where the provisions of the memorandum with regard to the rights of the 
preference shareholders are neither ambiguous nor in need of being supplemented, 
the two documents should not be read together (67). Upon construction of the 
memorandum and at tides of a company it has been held in England that where they 
contained an exhaustive delimitation of the rights of the preference shareholders, in 
the event of a winding up, the latter would be entitled to a return of their capital 
but not to participate in any surplus assets (68). 

The capital of a company was divided into ordinary and preference shares which 
by the memorandum were to “have the rights specified in the articles*’. The articles 
provided for a preferential dividend, and for setting aside out of the net profits a 
sum equal to 20 p.c. of the amount of preference shares for the formation of a sink* 
ing fund to pay off the preference shares at the end of five years ; subject to this, 
.he rest of the net profits belonged to the holders of ordinary shares. The company 
proposed to pay off and cancel all the preference shares and presented a petition for 
reduction on this basis: Held that the memorandum and articles created a valid 
contract binding on both the classes of shareholders ; that a portion of the profits 
should lx* set apart for the icdemption and extinction of the preference shares ; that 


(6j) Andrews v. Gas Meter Co. [1897] 1 Ch. 361 ; sec also London & New York 
Investment Corpn. [1895] * Ch. 860. 

(62) Andrews v. Gas Meter Co., supra. But see Harrison v. Mexican Ry. Go. [1875] 
L.R. 19 Lq. 358. 

(63) William Metcalfe 8c Sons (infra) ; Anglo-French Music Co. v. Nicol [1921] 1 Ch. 
386 ; Espuela Land 8c Cattle Co. [1909] s Ch. 187 ; Fraser & Chalmers Ltd. [1919] 
2 Ch. 1 14 ; but sec National Telephone Co. [1914] 1 Ch. 755 and Evling v. Israel 
8c Oppenheimer Ltd. [1918] 1 Ch. 101. See notes to s. 475. 

(64) Fraser v. Whalley [1864! 2 H. 8c M. 10. 

(65) Hutton v. Scarborough Cliff Hotel Co. [1865] 2 Dr. 8c Sm. 514. 

(66) Angostura Bitters Ltd. v. Kerr [1933] A.C. 550 (P.C.) ; Harrison v. Mexican Ry. 
Co. [1875] 19 Eq. 358 ; Anderson's case [1877] 7 Ch, D. 75 ; Guinness v , Land 
Corpn. erf Ireland [1882] 22 Ch. D. 349 ; South Durham Brewery Co. [1883] 31 
Ch. D. 261. 

(67) Angostura Bitters Ltd. v, Kerr (supra). 

(68) Collaroy v. Giffard [1928] 1 Ch. 144. In this case all important previous decisions, 
were discussed. 
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the reduction, as proposed, did not involve a payment to any shareholder of any 
paid up capital (69). 

In a very recent case (70) upon construction of the articles of a company the 
Court of Appeal in England held that the words in the articles “and shall have 
priority as to dividend and capital over the other shares” referred to the rights in a 
winding up, as the word “preferential” used in the first part of the article showed 
that the dividend on these preference shares was to have priority and tfc^t the provi- 
sion “as to dividend and capital” referred to a winding up. 

531B« Rights of holders of preference! ordinary and deferred shares:— 

Where there are preference shares and ordinary shares, the holders of both classes 
are, subject to any provision to the contrary, entitled to share pari passu 
in the surplus assets in the winding up, after paying up the whole of the capital (71). 
A preference share prima jade only gives right to a preferential dividend and not to 
a preferential payment of the amount of the share out of the capital in the case of 
a winding up (7a). 

Preference shares may however either give a preferential right only as to dividend 
or both as to dividend and to the return of capital (73). The preferential dividend 
may be cumulative or payable only out of the profits of each year. Preference shares 
are not prima fade entitled to receive any dividend beyond the fixed preferential 
dividend (74). The preference shares bear the same relation to the ordinary shares 
as the latter do to the deferred shares. Whatever preferences or postponements arc 
intended to be created should be clearly set forth in the memorandum or the articles 

or in the special resolution authorizing the creation. If they are determined by the 

memorandum they cannot subsequently be waived (75), except where such variation 
is contemplated in the memorandum itself (76). But if it is provided in the articles 
only, the company may take power by special resolution to effect the necessary 
alteration (77). 

Uncalled share money at the date of the winding up forms part of the assets or 
capital of the company. Where the preference shareholders arc entitled in winding 
up to a return of capital in priority to other shares, unpaid ordinary share capital 
can be called up to meet the amount required to pay the preference share capital 
and which can be repaid to the preference shareholders out of calls made upon the 
ordinary shareholders to the extent of the unpaid capital on the issued shares. Such 
payment is of course subject to the discharge of all debts owing by the company and 
payment of charges ranking prior to the preference shares (78). Where the memo- 
randum of association provides: “No dividend shall be payable except out of the 

net profits arising from the business of the company, ” there cati be no dividend 
payable to the preference shareholders from the amount of the share capital when 
there have been no profits, although under the articles preference sit arcs confer the 
right to a fixed cumulative preferential dividend (78). But where preference shares 
were issued carrying a dividend at £10 p.c. p.a. payable half yearly, it was held that 
if the profits of any year were insufficient to pay the dividend in full, the deficiency 
might be made good out of subsequent profits (79). 


(69) Dicido Pier Co. [1891 1 2 Cb. 354. 

(70) F. de Jong & Co. Ltd. [1946] 174 L.T. 299 (C.A.). 
/71) Bridgeswater Navigation Co. [1889] J4 App, Cas. 525. 

(72) London India Rubber Co. [i8tf8] 5 Eq. 519. 

(73) William Metcalf & Sons [1933] 1 Ch. 142 (C.A.). 

(74) Will v. United Lankat Plantation [1914] A,C. il 
f7$) Ashbury v. Watson [1885] 30 Ch. D. 376. 

(76) See case note (59), supra. 

(77) Allen v . Gold Reefs of West Africa [1900] 1 Ch, 656. 

(78) D’Cruz v. Viswanathan [1941J 2 M.L.J. 94. 

(79) Webb v. Earle [1875] L.R. 20 Eq. 556. 
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The provision as to the preference does not give a preference in regard to the 
division of capital unless it is so expressly mentioned (80) ; and unless the rights of 
the preference shareholders are clearly expressed in the memorandum, articles or 
special resolution authorizing the creation, they may, upon a reconstruction of the 
company, find themselves reduced to the position of ordinary shareholders (81). 

Where the articles were altered sanctioning the issue of preference shares and 
providing that the dividends on them should be paid out of profits only and that in 
the event of winding up the holders of the preference shares should be entitled to 
have the surplus assets applied first in paying off the capital paid on the preference 
shares, secondly in paying off the arrears of the preferential dividend, it was held 
that all unpaid preferential dividends were “arrears” of preferential dividends, 
although no profits had been earned by the company, so that subject to the payment 
off of the preference shares the surplus assets were applicable in the first place in 
paying off the whole of the preferential dividend down to the commencement of the 
winding up (8#). 

If the preference capital is repayable “with interest” this means with interest 
from the date of the winding up (8 3). 

If preference shares are issued when there is no power to do so, or in an irregular 
manner, the subscribers thereof are entitled to have their money returned and they 
are creditors of the company (84). 

Holders of ordinary shares cannot surrender their shares and receive in exchange 
preference shares of similar amounts (85). 

If the right to a preference is conferred in the winding up, but is not further 
dealt with, the preference capital is to be repaid first, then the ordinary capital, and 
the surplus divided among both classes in proportion to the nominal amount of 
shares (80). 

If it is provided in the memorandum or the articles that the rights of the holders 
of preference shares should come first, they cannot be postponed (87) ; but if the 
preference shares have been issued subject to the rights of the company to issue fresh 
capital having such preference and priorities as shall be agreed upon, the original 
preference shares may be postponed (88). 

Wheic a company proposing to issue new preference shares ranking pari passu 
with its existing preference shares served notice on one of its shareholders (sued on 
behalf of himself and other preference shareholders) and an originating summons was 
issued for determination of certain questions with reference to the proposed issue, 
Buckley, J. refused to appoint the defendant to represent the class and said that he 
would not decide the question so as to bind the class of preference shareholders 
unless a meeting of them was first called which nominated a person to represent 
the class. He however decided the question as between the company and the 
defendant (89). 

Where the articles provided: “Shares shall be under the control of the directors 
who may allot or otherwise dispose of the same to such persons on such terms and 
conditions and at such times as the directors think fit and with full power to give 

(80) Driffield Gas Light Co. [1898] 1 Ch. 451. 

(81) Birch v. Cropper [1889] 14 App. Cas. 51*5. 

(8s) Springbok Estates Ltd. [1920] 1 Ch. 563 ; New Chinese Antimony Co. [1916] s Ch. 
115. In this case re Hall & Co. [1909] 1 Ch. 521 was not followed. 

(83) Espucla Land & Cattle Co. [1909] 2 Ch. 187. 

(84) London & New York Investment Co. [1895] 2 Ch. 8 Cjo. 

(85) Adair v. Old Bushmills Distillery [1908] W.N. 24; Bellerby v . Rowland fee. Co. 
fnjovJ 2 Ch. 14. 

(80) Espuela Land & Cattle Co. (supra). 

(87) James v. Buena Ventura Syndicate [189G] 1 Ch. 456. 

(88) See case note (59), supra. 

(89) Morgan’s Brewery Co. v. Crosskill. [1902] 1 Ch. 898. 
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to any person the call of any shares either at par or at a premium and for such time 
and for such consideration as the directors think fit/' it was held that the powers 
conferred on the directors included the power to control the character of the 
shares (90). 

For other cases relating to the rights of preference shareholders as regards divi- 
dends, return of capital and income-tax payable see the cases noted below (91) 
decided on construction of the articles and special resolutions creating the preference 
shares. 

53 IF. Court’s power : — llic Court has power in a proper case to confirm a 
resolution for reduction of capital notwithstanding that the voting powers may be 
thereby affected (92). 

See notes to ss. 13 and 475 and rcg. 88. 


86. New Issues of share capital to be only of two 
kinds.— The share capital of a company limited by shares 
formed after the commencement of this Act, or issued after 
such commencement, shall be of two kinds only, namely 

(a) equity share capital ; and 

(b) preference share capital. 

This was sub-s. (1) of s. 79 of the original Bill. See notes to s. 85. 

87. Voting rights. — (1) Subject to the provisions of sec- 
tion 89 and sub-section (2) of section 92— 

(a) every member of a company limited by shares 
and holding any equity share capital therein shall have a 
right to vote, in respect of such capital, on every resolution 
placed before the company ; and 

(b) his voting right on a poll shall be in proportion 
to his share of the paid up equity capital of the company. 

(2) (a) Subject as aforesaid and save as provided in 
clause ( b ) of this sub-section, every member of a company 
limited by shares and holding any preference share capital 
therein shall, in respect of such capital, have a right to vote 
only on resolutions placed before the company which directly 
affect the rights attached to his preference shares. 

Explanation . — Any resolution for winding up the company 
or for the repayment or reduction of its share capital shall be 
deemed directly to affect the rights attached to preference 
shares within the meaning of this clause. 

(9«) Campbell v. Rofe [19:53] A.C. 91 (P.C.). 

(91) Wharfedale Brewery Co, [1952] 2 A.E.R. 635, Goldfrey Phillips Ltd. v. Investment 
Trust Corpn. [1953] 1 A.E.R. 7; E.W. Savory Ltd. [1951] 2 A.E.R. 1038; John 
Smiths Tadcasler Brewery Co. [1952] 2 A.E.R. 751 ; Duncan Gilmour & Co. [1952] 
2 A.E.R. 871 ; Friends P. & C. Life Office v. Investment Trust Corpn. [1951] 2 
A.E.R. 63a. 

(92) James Golmcr Ltd. [1897] 1 Ch. 5 * 4 - 
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(b) Subject as aforesaid, every member of a company 
limited by shares and holding any preference share capital 
therein shall, in respect of such capital, be entitled to vote on 
every resolution placed before the company at any meeting, 
if the dividend due on such capital or any part of such 
dividend has remained unpaid— 

(i) in the case of cumulative preference shares, 
in respect of an aggregate period of not less than two 
years preceding the date of commencement of the 
meeting ; and 

(ii) in the case of non-cumulative preference 
shares, either in respect of a period of not less than 
two years ending with the expiry of the financial year 
immediately preceding the commencement of the 
meeting or in respect of an aggregate period of not less 
than three years comprised in the six years ending 
with the expiry of the financial year aforesaid 

Explanation .-— For the purposes of this clause, dividend shall 
be deemed to be due on preference shares in respect of any 
period, whether a dividend has been declared by the company 
on such shares for such period or not, — 

(a) on the last day specified for the payment of such 
dividend for such period, in the articles or other instrument 
executed by the company in that behalf ; or 

(b) in case no day is so specified, on the day immediately 
following such period. 

(c) Where the holder of any preference share has a right 
to vote on any resolution in accordance with the provisions 
of this sub-section, his voting right on a poll, as the holder of 
such share, shall, subject to the provisions of section 89 and 
sub-section (2) of section 92, be in the same proportion as the 
capital paid up in respect of the preference share bears to the 
total paid up equity capital of the company. 

This was Cl. 80 of the original Bill. See notes to s. 85. 

.With respect to this section the Joint Committee observes : — “The Bill as in- 
troduced (clause 80) provided that failure to pay the fixed dividend on the preference 
capital for a period of two consecutive years in the case of non-cumulative preference 
shares, and for a period of one year in the case of cumulative preference shares, 
should enable the holders of the preference shares to vote on all resolutions placed 
before the general meeting of the company, instead of only on resolutions which 
affect their special rights as preference shareholders. The Committee have altered 
this portion of original clause 80 so as to provide instead for general voting rights 
if at any time the dividend is in arrear in the case of cumulative preference shares, 
for an aggregate period of not less than two years (which need not be cumulative) or 
in the case of non-cumulative preference shares, cither for a period of two years 
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immediately prccceding or For an aggregate period of not less than three years 
comprised in the six preceding vear^—Sce clause 86 (now s. 87). 

“The definition of '(tunulaiive preference, shares’ has also hecn amplified so as 
to make it more accurate and applicable to all the cases which it is intended to cover. 

“It has been made dear that dividend should be deemed to be due within the 
meaning of this clatt.se, although no dividend has, in fact been declared on or before 
the last date on which the dividend has to be paid according to the articles or other 
instruments governing the matter” (vide J.C.R., para 41). 

In this section in the Explanation to sub-s. (2) (a) before the word “reduction” 
the words “repayment or” have been inserted and for Explanations (1) and (*) to 
sub-s. (2) (b) only one Explanation containing (a) (b) and (c) has been substituted 
omitting the definition of “cumulative preference share” by the Lok Sabha. 

88. Prohibition of issue of shares with dispropor- 
tionate rights. — No company formed after the commencement 
of this Act, or issuing any share capital after such commence- 
ment, shall issue any shares (not being preference shares) 
which carry voting rights or rights in the company as to 
dividend, capital or otherwise which are disproportionate to 
the rights attaching to the holders of other shares (not being 
preference shares). 

This was originally cl. 81 of the Bill. See notes to s. 85. 

With respect to this section the Joint Committee observes : — “The Committee 
consider that there should he an absolute prohibition against the issue of shares will) 
disproportionate voting rights after coming into force of this Bill. The clause has 
been amended acrordinly” ( vide. J.C.R., para 42). 

Sec notes to s. 8.5. 

89. Termination of disproportionately excessive vot- 
ing rights in existing companies. — (1) If at the commence- 
ment of this Act any shares, by whatever name called, of any 
existing company limited by shares carry voting rights in excess 
of the voting rights attaching under sub-section (1) of section 87 
to equity shares in respect of which the same amount of capital 
has been paid up, the company shall, within a period of one 
year from the commencement of this Act, reduce the voting 
rights in respect of the shares first mentioned so as to bring 
them into conformity with the voting rights attached to such 
equity shares under sub-section (1) of section 87. 

(2) Before the voting rights are brought into such confor- 
mity, the holders of the shares in question shall not exercise 
in respect thereof voting rights in excess of what would have 
been exercisable by them if the capital paid up on their shares 
had been equity share capital, in respect of the following 
resolutions placed before the company, namely : — 

(a) any resolution relating to the appointment or re- 
appointment of a director or of a managing agent or 
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secretaries and treasurers, or to any variation in the terms 
of an agreement between the company and a managing or 
wholetime director thereof or its managing agent or secre- 
taries and treasurers ; 

( b ) any resolution relating to the appointment of 
buying or selling agents ; 

(c) any resolution relating to the grant of a loan or 
to the giving of a guarantee or any other financial assistance, 
to any other body corporate having any person as manag- 
ing agent or secretaries and treasurers who is also either 
the managing agent or the secretaries and treasurers of the 
company or an associate of such managing agent or secre- 
taries and treasurers. 

(3) If, by reason of the failure of the requisite proportion 
of any class of members to agree, it is not found possible to 
comply with the provisions of sub-section (1), the company' 
shall, within one month of the expiry of the period of one 
year mentioned in that sub-section, apply to the Court for an 
order specifying the manner in which the provisions of that 
sub-section shall be complied with ; and any order made by 
the Court in this behalf shall bind the company and al its 
shareholders. 

If default is made in complying with this sub-section, the 
company, and every officer of the company who is in default, 
shall be punishable with fine which may extend to one thou- 
sand rupees. 

(4) The Central Government may, in respect of any shares 
issued by a company before the 1st day of December, 1949, 
exempt the company from the requirements of sub-sections (1), 
(2) and (3), wholly or in part, if in the opinion of the Central 
Government the exemption is required either in the public 
interest or in the interests of the company or of any class of 
shareholders therein or of the creditors or any class of creditors 
thereof. 

Every order of exemption made by the Central Govern- 
ment under this sub-section shall be laid before both Houses 
of Parliament as soon as may be after it is made. 

This was originally cl. 82 of the Bill. Sec notes to s. 85. 

With respect to this section the Joint Committee observes : — “The Committee 
have provided for every order of exemption from the provisions of sub-clause (1), 
(2) or (3) being laid before both Houses of Parliament. 

“The recommendations of the Company Law Committee in paragraph 48 (vi) of 
their report with regard to shares issued with disproportionate voting rights before 
the ist December, 1949, has also been given effect to in this section’* (vide J.C.R., 
para 43). 
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Sub-s. (a) (a) of this section has been altered by the Lok Sabha by including a 
director and a managing or whole time director. 

See notes to s, 85. 

90. Savings. — Nothing in sections 85 to 89 shall,-— 

(a) in the case of any shares issued before the com- 
mencement of this Act, affect any voting rights attached to 
the shares save as otherwise provided in section 89, or any 
right attached to the shares as to dividend, capital or other- 
wise ; or 

(b) apply to a private company, unless it is a subsidiary 
of a public company. 

This was originally cl. 85 of the Bill. See notes to s. 85. 

Miscellaneous provisions as to share capital 

91. Calls on shares of same class to be made on 
uniform basis. — Where after the commencement of this Act, 
any calls for further share capital are made on shares, such calls 
shall be made on a uniform basis on all shares falling under 
the same class. 

Explanation. — For the purposes of this section, shares of the 
same nominal value on which different amounts have been 
paid up shall not be deemed to fall under the same class. 

This was originally cl. 84 of the Bill. 

With respect to this section the Joint Committee observes : -‘‘An explanation 
has been added, making it dear that shares though of the same nominal value, will 
belong to different (lasses, if the amounts paid tip on the shares arc different” (1 vide 
J.C.R., para 44). 


92. Power of company to accept unpaid share capital, 
although not called up. — (1) A company may, if so authori- 
sed by its articles, accept from any member the whole or a part 
of the amount remaining unpaid on any shares held by him, 
although no part of that amount has been called up. 

(2) The member shall not however be entitled, where the 
company is one limited by shares, to any voting rights in res- 
pect of the moneys so paid by him until the same would, but 
for such payment, become presently payable. 

This was originally cl. 85 of the Bill. It corresponds to sub-ss. ( 2 ) and (3) of 
s. 49 of the previous Act and s. 59 of the English Act of 1948. The provision of 
cl. (a) respectively of those sections, which authorises the company to differentiate 
between the shareholders in the amounts and times of payment of calls, has not been 
embodied in this section, as it is considered that this power is open to abuse* It 
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does not also seem to be necessary that when shares are issued at the same time, 
different provision should be made in regard to the amounts, or the times of pay- 
ment, of call on the shares — Notes on Clauses. 

The Joint Committee have added a sub-section [sub s, (a)] to this section malting 
it dear that the payment of any amount voluntarily, towards the uncalled share 
capital, will not give voting rights in respect of that amount ( vide J.C.R., para 45). 

93. Payment of dividend in proportion to amount 
paid up. — A company may, if so authorised by its articles, pay 
dividends in proportion to the amount paid up on each share 
where a larger amount is paid up on some shares than on 
others. 

This new section has been added by the Joint Committee providing for payment 
of dividends in proportion to the amount paid up on each share where a larger 
amount is paid up on some shares than on others, if so authorised by the artides 
of the company. Such a provision occurred in the previous Act [s. 49 (3)] and should 
be retained to remove all doubts on the point ( vide J.C.R., para 46). 

532 . : — In the absence of such a clause in the articles of association, members 
are entitled to dividend in proportion to the nominal value of their share, and not in 
proportion to the amount paid thereon (93). Payment of dividend in proportion to 
the amount paid up on each share was for the first time authorised in Table A of 
the Act of 1913 (94). 


94. Power of limited company to alter its share 
capital. — (1) A limited company having a share capital, may, 
if so authorised by its articles, alter the conditions of its memo- 
randum as follows, that is to say, it may — 

(a) increase its share capital by such amount as it 
thinks expedient by issuing new shares ; 

(b) consolidate and divide all or any of its share capital 
into shares of larger amount than its existing shares ; 

(c) convert all or any of its fully paid up shares into 
stock, and reconvert that stock into fully paid up shares of 
any denomination ; 

(d) sub-divide its shares, or any of them, into shares 
of smaller amount than is fixed by the memorandum, so 
however, that in the sub-division the proportion between 
the amount paid and the amount, if any, unpaid on each 
reduced share shall be the same as it was in the case of the 
share from which the reduced share is derived ; 

(e) cancel shares which, at the date of the passing of 
the resolution in that behalf, have not been taken or agreed 

<93) Oakbank Oil Co, v. Crum [188*] 8 App. Cas. 65, 

(94) Vide reg, 88 (1) of the present Act and notes thereto and reg. 98 of the old Act ; ct. 
reg. ya, Table A of the Act of 188a, 

37 
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to be taken by any person, and diminish the amount of its 
share capital oy the amount of the shares so cancelled. 

(2) The powers conferred by this section shall be exercised 
by the company in general meeting and shall not require to be 
confirmed by the Court. 

(3) A cancellation of shares in pursuance of this section 
shall not be deemed to be a reduction of share capital within 
the meaning of this Act. 

This was originally d. 80 of the Bill. It corresponds to s. r,u of the previous 
An anil s. Oi of the English Act of 1948. Provision was made in sub-s. (1) (a) foi 
increasing the share capital by adding to the amount paid up on the existing shares, 
but it was made dear that ihe addition should be made from the accumulated profits, 
reserves or capital moneys of the company and that no fresh liability should be 
imposed 011 the shares — Notes on Clauses. This provision has however been omitted 
by the Joint Committee. 

533* Notice to Registrar— penalty : — When a company takes action under 
d. (a), for notice to the Registrar and penalty for not giving it T see s. 97. When it 
takes action under other clauses, for such notice and penalty, see s. 95. 

533 A* Sub-s ( 1 ), Cl. (a). : — This clause piovidcs for increasing ihe com- 
pany's share capital by issuing new shares. This appears to be the same thing as 
increasing the subscribed capital by the issue of new shares mentioned in s. 81 ante , 
which specifies the mode in which such increase can be effected. This power can be 
exercised by the company in general meting by an ordinary resolution. 

A company having a share capital is registered with a certain amount of authorised 
capital which may be issued wholly or partly as needs arise. It is difficult to under- 
stand why authorisation in the articles [as provided in sub-s (1) of the present 
section] is necessary for such issuing, while no provision has been made in the Act for 
increasing the authorised capital of a company which should require authorisation 
by the articles. All that is provided in s. 97 is that where a company has in- 
creased its share capital beyond the authorised capital, it shall file with the Registrar 
notice of such increase. In view of this an express provision should have been made 
in the Act for increasing the authorised capital of a company. Cl. (a) of sub-s. (1) 
of the present section should have been, it is submitted, in the same terms as in reg. 
44 of the present Table A or in other suitable terms. 

534. The power U fiduciary : — The power to increase capital by the issue of 
new shares is a fiduciary power to he exercised by the directors bona fide for the 
general advantages of the company anil they are not entitled to use their powers 
merely for the purpose of maintaining their control over the affairs of the company 
and for defeating the wishes of the existing majority of shareholders (95). 

535. The company can, “if so authorised by its articles”, do the things 
authorized in the manner authorized. But if not so authorized by the articles, the 
company may take the necessary powers (96) by altering the articles in the mode 
provided by s. 31. 

(95) Picrcy v. S. Mills & Co. [igao] 1 Ch. 77. 

(96) See Boschoek Proprietary Co. v. Fuke [1906] 1 Ch. 1 j8 ; Imperial Hydropathic 

Hotel Co. v. Hampson [1883] 23 Ch. D. 1. 
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536. Suit by shareholder : — A suit by a shareholder for a declaration that 
(he allotment of new shares to certain persons is not legal and that they have no 
powers as shareholders on the ground that the resolution authorizing the increase of 
capital by issuing new shares was invalid and ineffective, docs not lie. Where no 
consequential relief, such as a prayer for rectification of the register of members by 
removing the names of new shareholders or for an injunction, is sought, the suit 
comes within the mischief of s. 42 of the Specific Relief Act and is consequently 
had (97). 

537. How and when director. exercUe power : — Where the article, provide 
merely that “the company may increase its capital*’ without saying how, the com- 
pany can exercise the power of increase (98). But where the articles do not contain 
the requisite authority to increase, they should be amended by “special resolution", 
and the alteration of the articles as well as that of the capital may be effected by one 
resolution (98). If the company passes a special resolution authorizing the creation 
and issue of new shares, that will in effect not only give authority to increase, but 
enable the directors to exercise that authority (99). 

Where a company had power in its articles to increase its capital without a 
“special" resolution, it was unnecessary to do more than pass an ordinary resolution ; 
or the company might confer on its directors the power to make the increase (t). But 
it was otherwise if other articles required the sanction of the company in general 
meeting (2). In that case a single shareholder holding all the shares of a class might 
constitute (he meeting (3). Sub-s. (2) of this section provides that the powers con- 
ferred by this section must be exercised by the company in general meeting, but an 
ordinary resolution is sufficient. The intention to make the specific increase of 
capital must be embodied in the resolution (4). 

Where the articles provided that the existing shareholders should have the 
option of taking the shares in the increased capital rateably and in proportion to 
their respective shares, a deviation from the provision cannot be made unless with 
the assent of all the shareholders (5). On the increase of capital the new shares shall 
be offered to the members in proportion to their existing shares (6). See s. 81 and 
notes. 

536. Agreement between company and vendor : —An agreement between a 
company and the vendor providing that on any future increase of capital the com- 
pany will allot to the vendor a certain proportion of the new shares and will pay to 
him a sum equal to the nominal amount of the shares so allotted, such sum to be 
immediately applied in paying up in full the shares so allotted, is good so far as the 
obligation to the allotment goes, but is bad so far as it purports to relieve the allottee 
from liability to pay up the nominal amount of the shares allotted (7). 

539. Fee* and stamp : — In England stamp duty is to be paid on the amount 
by which the nominal capital is increased (8): registered capital means authorized 
capital. As to the fees for registration of increase of capital see Schedule X. 


(97) Jogesh v. Durga Mohan [1932] C. 714, 36 C.W.N. 638, 140 I.C. 76. 

(98) Campbell’s case [1873] 3 Ch. App. 1 ; see also Moseley v. Koffyfontein Mines 
[1910] 2 Ch. 382, 389. 

(99) Held by the Full Court of Appeal in Campbell's case (supra). 

(1) Moseley v. Koffyfontein Mines (supra). 

(2) Koffyfontein Mines v. Moseley [1911] 1 Ch. 73, on appeal [1911] A.C. 409. 

(3) East v. Bennett Brothers [1911] 1 Ch. 163. 

(4) Me Connel v. E. Prill & Co. [1916] 2 Ch. 57. 

(5) Eastern F. Association v. Pestonje [1866] 3 Bom. H.C.R. 9 (O.C.). 

(6) James v. Buena Ventura &c. Syndicate [1896] 1 Ch. 456. 

(7) Hongkong &: China Gas Co. v. Glen [1914] 1 Ch. 527. 

(8) Attorney General v. Anglo- Argentine Tramways Co. [1909] 1 K.B. 677. 
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The authority to increase is to be contrasted with the' authority* to' reduce Which 
authority can only be exercised by special resolution (9). 

540. Cl* (b). Consolidation of shares : —If the alteration does not in- 
volve consolidation or division of shares and does not involve an alteration of the 
memorandum of association, separate meeting* of the classes are not required (10). 
Where this is the case, the rights are frequently altered by an arrangement under 
s. 391 (11). If it does not involve any alteration -of the memorandum, it may be done 
by special resolution without the sanction of the Court (1*). 

541* Cl. (c). Conversion of shares into stock and reconversion 

— When shares have been fully paid up, but not before (13), they may be turned into 
stock of which notice must be given to the Registrar under the next following section. 
The issue of partly paid up slock would be a nullity (13). For distinction between 
share and stock see notes to s. 95. 

542. Cl. (d). Sub-division of shares : — If no power is given either in the 

memorandum or the articles of association to sub divide the share capital or to create 
any preference between different classes of shares, the company can take the power 
by altering the articles {14). If the articles did not contain the requisite authority 10 
sub-divide, they could be amended by special resolution and then the power had to 
be exercised by subsequent special resolution. The two successive resolutions might 
be passed in three meetings (15). But now two meetings are not required for passing 
a special resolution (see s. 189). 

543. When a reduction of capital has created shares not consisting of an inte- 
gral amount, such shares may be consolidated and then sub-divided into shares of 
integral amount (16). The section permits a consolidation of shares followed by a 
sub division resulting from such consolidation to be carried out by a single 
resolution (17). 

544. Court's sanction when necessary : — In spite of the provisions of this 
section, a scheme of reduction of capital may be sanctioned by the Court under s. 100 

(18). A company registered under the previous Acts may, with the confirmation by 
the Court, alter its objects or substitute a memorandum and articles for its deed of 
settlement without registering it under this Act (19). 

All the powers mentioned in this section may be exercised contingently on the 
confirmation by the Court of a resolution for reduction of capital (20), and a single 
resolution for consolidation and sub-di vision of shares resulting from such consolida- 
tion may be valid (21). 


(9) Vide s. 100. 

(10) Re J. A. Nordberg Ltd. [1915] 2 Ch. 439; Re Schweppes Ltd. [1914] 1 Ch. 32a. 

(11) See notes to s. 391. 

(1 2) Australian Estates Co. [1910] 1 Ch. 414. 

(13) Home & Foreign Investment Co. [1912] 1 Ch. 72, 

(14) Andrews v. Gas Meter Co. [1897] 1 Ch. 361. 

(15) John Crossly & Sons [1892] W.N. 55 ; but see sub-s. (2). 

(16) North Cheshire Brewery Co. [1920] W.N. 149, 64 S.J. 463. 

(17) Campbell’s case (supra). 

(18) Doloswella R. & T. Estates [1917] 1 Ch. 213. 

(19) SS. 561 & 562 ; re Hongkong & China Gas Co. [1898] W.N. 158 ; re Copiapo 
Mining Co. [1899] W.N. 25, 6 Mans. 320 ; Euphrates 8 c Tigris &c. Co. [1904] 
1 Ch. 360. 

(20) Salinas of Mexico [1919] W.N. 311 ; Australian Estates Co. [1910] 1 Ch, 414, 425 ; 
Welsbach I. G. Light Co. [1904] 1 Ch. 87, 91. 

(21) North Cheshire Brewa7 Co. (supra). 
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95* Notice to Registrar of consolidation of abate 
capital, conversion of shares into stock, etc. — (1) If a com' 
pany having a share capital has — 

(a) consolidated and divided its share capital into 

shares of larger amount than its existing shares •, 

(b) converted any shares into stock ; 

(c) reconverted any stock into shares ; 

(d) sub'divided its shares or any of them ; 

(e) redeemed any redeemable preference shares ; or 

(/) cancelled any shares, otherwise than in connection 

witn a reduction of share capital under sections 100 to 104 ; 
the company shall within one month after doing so, give 
notice thereof to the Registrar specifying, as the case may be, 
the shares consolidated, divided, converted, sub-divided, 
redeemed or cancelled, or the stock reconverted. 

(2) The Registrar shall thereupon record the notice, and 
make any alterations which may be necessary in the company’s 
memorandum or articles or both. 

(3) If default is made in complying with sub-section (1), 
the company, and every officer of the company who is in 
default, shall be punishable with fine which may extend to 
fifty rupees for every day during which the default continues. 

This section corresponds ro s. 51 of the previous Act and s. 62 of the English Act 
of 1948 — Notes on Clauses. 

The time for giving notice to the Registrar was extended to one month in 
place of 15 days in s. 51 of the previous Act. 

545. Distinction between “share” and “stock” : — For the meaning of the 
word “stock” see notes to s. 84. The distinction between "share’* and "stock” was 
explained by Lord Cairns in Morrice v. Aylmer (22) where it was pointed out that 
when converted into stock the shares might be assigned in fragments ; but the stock 
should still be the qualification of directors and that meetings should be of persons 
entitled to this stock who meet and vote as sharholders in the proportion of shares 
which would entitle them to vote before the consolidation into stock. 

One of the conveniences of stock, besides its divisibility, is that it becomes no 
longer necessary in a transfer to specify all the numbers of various shares comprised 
in the transfer: a transfer is made of so much stock. 

A bequest of shares would include stock ; but a direction in a will to invest in 
preference stock does not justify investment in preference shares (23). If stock is 
issued as partly paid up, the issue is void (23). But the irregularity committed by a 
company in issuing fully paid stock without first issuing shares is a mere irregularity 
which will not in equity be held to avoid the transaction, but ran be ignored (24). 


(22) [1875] 10 Ch. App. 148 at p. 154. 

(23) Re Willis [1911] 2 Ch. 563. 

(24) Home & Foreign Investment Co. [1912] 1 Ch. 
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96* Effect of conversion of shares into stock. — Where 
a company having a share capital has converted any of its 
shares into stock, and given notice of the conversion to the 
Registrar, all the provisions of this Act which are applicable 
to shares only, shall cease to apply as to so much of the share 
capital as is converted into stock. 

Sec s. 52 of the previous Act and s. 63 of the English Act of 1948 —Notes on 
Clauses, 

The original cl. 89 of the Bill dealing with (he power of company not having a 
share capital to increase its membership has been omitted by the Joint Committee 
with the following remark : — “In view of the provision contained in clause 96 (now 
s. 97), the Committee consider this clause to be redundant. The clause has there- 
fore been omitted" (vide J.C.R., para 47). 


97* Notice of increase of share capital or of mem* 
bers. — (1) Where a company having a share capital, whether 
its shares have or have not been converted into stock, has 
increased its share capital beyond the authorised capital, and 
where a company, not being a company limited by shares, has 
increased the number of its members beyond the registered 
number, it shall file with the Registrar, notice of the increase 
of capital or of members within fifteen days after the passing 
of the resolution authorising the increase ; and the Registrar 
shall record the increase and also make any alterations which 
may be necessary in the company’s momorandum or articles 
or both. 

(2) The notice to be given as aforesaid shall include parti- 
culars of the classes of shares affected and the conditions, if 
any, subject to which the new shares have been or are to be 
issued. 

(3) If default is made in complying with this section, the 
company, and every officer of the company who is in default, 
shall be punishable with fine which may extend to fifty rupees 
for every day during which the default continues. 

This section corresponds to s, 53 of the previous Act and s. 63 of the English 
Act of 1948. Only some drafting changes have been made — Notes on Clauses. 


98. Power of unlimited company to provide for 
reserve share capital' on re-registration. — An unlimited 
company having a share capital may, by its resolution for 
registration as a limited company in pursuance of this Act, do 
either or both of the folbwing things, namely : — 

(a) increase the nominal amount of its share capital 
by increasing the nominal amount of each of its shares, but 
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subject to the condition that no part of the increased capi- 
tal shall be capable of being called up except in the event 
and for the purposes of the company being wound up ; 

(b) provide that a specified portion of its uncalled 
share capital shall not be capable of being called up except 
in the event and for the purposes of the company being 
wound up. 

This section corresponds to s. 68 of the prcwmis Ac t and s, 64 of the English 
Act of 1948. Originally it was d. 9 of the Bill. The Joint Committee have made some* 
changes in this section with the following observation • “The original clause was a 
reproduction of s. 68 of the Indian Companies Act of 1910,. with the omission of 
certain words. The Committee have restored the wording of s. 68 (vide 
para 48). 


99. Reserve liability of limited company. — A limited 
company may, by special resolution, determine that any portion 
of its share capital which has not been already called up shall 
not be capable of being called up, except in the event and for 
the purposes of the company being wound up, and thereupon 
that portion of its share capital shall not be capable of being 
called up except in that event and for those purposes. 

This section corresponds 10 s. 69 of the previous Act and s. 60 of the English 
Act of 1948. 

546. Reserve capital : — After the special resolution such a capital cannot be 
charged hy the company under a power in its memorandum and articles of association 
to charge' its uncalled capital (25). Reserve capital cannot be turned into ordinary 
capital without leave of the Court and it cannot be dealt with by the directors. The 
reserve capital cannot be cancelled in a reduction of capital (26). 


Reduction of Share Capital 

100. Special resolution for reduction of share capi- 
tal. — (1) Subject to confirmation by the Court, a company 
limited by shares or a company limited by guarantee and 
having a share capital, may, if so authorised by its articles, by 
special resolution, reduce its share capital in any way ; and in 
particular and without prejudice to the generality of the fore- 
going power, may — 

(a) extinguish or reduce the liability on any of its 
shares in respect of share capital not paid up ; 

(b) either with or without extinguishing or reducing 


(25) BartlcLl v. Mayfair Property Co. [1898] 2 Ch. 28 ; Irish Club Co. ficg>6| W.N. 127 : 
Re Pyle Works [1890] 44 Ch. D. 586 (587). 

(26) Midland Ry. Carriage Co. [1907] W.N. 175. 
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liability on any of its shares, cancel any paid'Up share capi- 
tal which is lost, or is unrepresented by available assets ; or 

(c) either with or without extinguishing or reducing 
liability on any of its shares, pay off any paid-up share 
capital which is in excess of the wants of the company ; 

and may, if and so far as is necessary, alter its memorandum 
by reducing the amount of its share capital and of its shares 
accordingly. 

(2) A special resolution under this section is in this Act 
referred to as “a resolution for reducing share capital”. 

Cls. 93 to 97 (now ss. ioo to 105) arc based on ss. 55-66 of ihe previous Act 
and ss. 66-71 of the English Act of 1948. The sections have been rearranged on the 
lines of the English Act.— -Notes on Clauses. 

S. 100 corresponds to s. 55 of the previous Aci and s. 66 of the English Act of 

1948- 

$47. Principle : — In an application for reduction of capital under this section 
the following principles are applicable: (1) The company has power to reduce its 
capital ; (2) subject to confirmation by the Court, which is the safe guard of the 
minority, the question of reducing capital is a domestic one for the decision of the 
majority ; (3) the company is to determine the extent, the mode and incidence of 
the reduction ; (4) the company may reduce the share capital of all its shareholders 
wholly or in part ; (5) the Court has to see that interests of the minority have been 
protected and no unfairness has been shown to it ; (6) in doing so the Court should 
keep in view the consideration that the decision has been arrived at by business men 
who are fully cognizant of their necessities and are the best custodians of their inter- 
ests and should therefore be slow to interfere (27). Without throwing any doubt on 
the general proposition that shareholders acting honestly are usually better judges of 
what is to their commercial advantage than the Court, where it is proved that the 
majority of a class may have voted in the way they did because of Lheir interests as 
shareholders in another class, little attention should be paid to the vote of the 
majority in considering whether the scheme is fair (28). In such a case the Court 
should itself decide the question of fairness or unfairness on the evidence before 
it (* 9 )* 

548. Reduction without Court'® sanction A company may reduce its 
capital without the. sanction of the Court by—- (a) forfeiting shares for non-payment of 
calls and the like, (b) paying off paid up capital out of accumulated profits (30) and 
(c) cancelling shares by ordinary resolution under s. 94, sub-ssection (1), cl. (e). A 
surrender of shares in consideration of a payment in money or money’s worth by the 
company is a purchase by it of its own shares and is ultra vires (31). "Every surrender 
of shares, whether fully paid up or not, involves a reduction of capital which is un- 
lawful, except where sanctioned hy the Court. Forfeiture is a statutory and the only 


(27) Khaltar Electrical Engineering fcc. Co. [1938] Pesh. 41, where the relevant English 
cases have been discussed. 

(28) Carruth v . Imperial Chemical Industries [1937] A.C. 707. per Lord Maugham. 

(29) Ibid, per Lord Russell of Killowen. 

(30) Neale v. City of Birmingham Tramways Co. [1910] 2 Cb. 464. 

(31) Trevor v. Whitworth [1887] 12 App. Cas. 409. 
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exception” ($*). A surrender of shares to the company not involving any reduction of 
capital and not amounting to a purchase of its own shares is not however necessarily 
ultra vires (33). It may be done where a forfeiture can be justified (34). Surrender 
in all other cases is illegal (35). 

549. "Capital” : -In speaking of reduction of capital, the word * ‘capital” 
means neither nominal capital to the exclusion of paid up capital, nor the latter to 
the exclusion of the former. A reduction of nominal capital which is paid up must 
be so made as not to affect the equilibrium of the company’s balance-sheet to the 
prejudice of the company’s creditors. This equilibrium is not disturbed where the 
reduction is effected, (a) by cancelling capital lost or unrepresented by available assets, 
or (b) by paying off capital in excess of the company’s wants, because in either case 
the balance item on the debit or credit side oi the balance sheet, as the case may be, 
is unaffected ; but the section impliedly forbids the writing off of paid up capital which 
is not lost or unrepresented by available assets or returned, the result in that case 
being to* disturb the equilibrium of the balance sheet by striking out of the debit or 
liability side a sum representing paid up capital, leaving the credit or assets side 
unaffected (36). 

When the di lectors knowing that the company is insolvent make payment of sums 
of money representing the uncalled capital due by them for shares, such payment will 
he treated as payment towards capital and not as a loan (37). 

550. Authorization in articles necessary: Reduction of capital cannot be 
effected unless it is authorized by the ai tides as originally framed or altered by 
special resolution (38), power in the memorandum oi association being ineffective 

(39). This statutory powci cannot be fettered (40). A company not. having powers 
by *its articles to reduce the capital, can take the power by passing a special resolu- 
tion and at the second meeting exercise the power (41). Where a company had taken 
power by its articles to reduce its capital in anv way in which under the statute it 
was authorized to do t it was held bx the House oi I.ords that a scheme of reduction 
affecting the deferred shareholders only was not ultra 1 rites and that the scheme was 
fair to both classes of shareholders (42). In the last cited ease Lord Blanesburgh was 
of opinion that although, ii the question had been open, the meeting of the defer- 
red shareholders (not being a meeting exclusively attended by these shareholders) 
was not a separate meeting, the resolution approving the scheme must be taken to 
have been duly passed, as it had not been challenged by the appropriate procedure. 
But in the same case Lord Russell of Killowen and Lord Maugham expressed the 
opinion that although prima fade a separate meeting ot a class should be a meeting 
attended only by members oi that class, the meeting of the deferred shareholders 
having been properly convened, the presence of shareholders of another class was a 
matter relating to the conduct ol the meeting, which lav in the hands of the (hair 


(32) Per Cozcns-Hardy L. J. in Bclleibx v. Rowland & Manvoods Steamship Co. [190a] 
2 Cb. 14 at p. 3s. See also Official Liquidator v. Suleman [1955] M.B. 166. 

(33) Rowell v. John Rowell & Sons [191a] a Ch. 609 ; see also Denver Hotel Co. [1893] 
1 Ch. 495. 

(34) Bellerby v. Rowland 8c Manvoods Steamship Co. [190a] 2 Ch. 14. 

(35) Lord Wallscourt’s case [1899] W.N. 1*50, 7 Mans. 235. 

(36) Anglo-French Exploration Co. [1902] s Ch. 845 judgment of Buckley. J. 

(37) Hari Ram v. Commercial Bank [19*1] 19 A L.J. 445, 62 I.C. 889. 

(38) Patent Invert Sugar Co. [1885] 31 Ch. D. ifiO ; Oregon Mortgage Co. [1910] 

S. C. 964. 

(39) Dcxine P. P. & Rubber Co. [1903! 88 L.J . 791, (1903] W.N, 82. 

(40) Ayre r/. Skelsev’s A Cement Co. *<> T.1JR. 587. on appeal 1 1 1 21 

T. L.R. 464. 

(41) John Crossley & Sons [1892] W.N. 55. 

(42) Carruth v . Imperial Chemical Industries [1937] A.C. 707. 
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man with tlie assent of those persons who were properly present and constituted the 
meeting, and as no objection was taken at the meeting, those present must be taken 
to have assented to the meeting being so conducted, and the resolution was accord- 
ingly valid. 

Jt was not competent for a company to pass resolutions at the same extraordi- 
nary general meeting . first authorizing the reduction and secondly providing for the 
reduction in a certain way ; for at the time the latter resolution was passed, there 
was no power to reduce, as the former resolution could not be effective until con- 
firmed at a subsequent meeting (4$). 

551. How reduction is to be effected : — Prima facie a reduction of capital 
should be an all round one, i.c. t the same percentage should be paid off or cancelled 
or reduced in respect of each share, and the pari passu mode of reduction is the 
proper mode where there arc several classes ol shares (44), unless the preference 
shares have priority as regards capital in the winding up (45), in which case the loss 
should be thrown first on the ordinary shares (46). The Court has however juris- 
diction to confirm any kind of leduction subject to the creditors* right to object, 
notwithstanding that it affects the legal rights of classes (47). To give the Court 
jurisdiction to entertain a petition for reduction, it is not essential to prove that 
the capital proposed to he cancelled is lost or unrepresented by available assets (47). 
But if a resolution for reduction is in fact unfair, even the objection of a few 
opponents will prevail (48). It is however no part ol the business of a Court oi 
Justice to determine the wisdom of a course adopted bv a company in the manage 
men l of its own affairs (48). 

In considering the reduction of share capital the shaieholdeis might decide to 
accept a transfer of assets to a holding company the shares of which were to be held 
by them according to theii respective interests in the capital ol the transferor com 
pany and they could also decide that the transfer should be of such investment as 
w f erc according to their value in the company’s balance-sheet, the equivalent of the 
amount of the proposed reduction of share capital ; such a transaction was not 
rendered incompetent by the fact that the value ol the transferred assets exceeded 
the amount by which the share capital of the transferoi company was to be reduced, 
though in such a case il would be right for the Court closely to scrutinize the facts 
so as to insure that the rights of the creditors of the tiansicror company, the share- 
holders, and the investing public should not he defeated or injured (49). The pos- 
sibility that the industry in which the company was engaged might be nationalised as 
the result of future legislation was not a ground on which the Court should refuse 
to confirm the reduction, though it might be a good reason for making quite certain 
that the existing law was complied with in every respect (49). How much of the 
paid-up share capital the company could dispense with for the future was a domestic 
matter which the shareholders and their managers must decide among themselves. 
If the amount which they had decided on worked no injustice to creditors or share- 
holders, the Court should noL be concerned to know the precise figure by which the 
company's capital was surplus to its requirements (49). 


(43) Oregon Mortgage Co. (.supra) ; but confirmation is no longer necessary, see 189. 

(44) House Property & Investment Co. [1912! S.J. 505. [1912] W.N. no. 

(45) Credit Assurance &c. Corporation [1902] 2 Ch. (icn. 

(46) London & New York Corpn. [1895] - Ch. 8(5o ; Moating Dock Co. of St. Thomas 
[1 Wyrj] 1 Ch. 691 

(47) Pooie v. National Bank of China [1907! A.C. 229 ; Louisiana &(. Mortgage Co. 
1 1909] 2 Ch. 552 ; Credit Assurance fcc. Corporation (supra) : British & A. T. 

Y. Corpn. n. Couper (1894J A.C’. 399. 

(48) Per Lord Loieburn L. C. in Poole v. National Bank of China (supra) at p. 33G. 
(19) West bum Sugar Refineries Ltd. [1951] 1 A.K.R. 881 (H.L.). 
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Where under the memorandum and articles of association, preference share- 
holders have no priority as to capital or voting powers but are merely entitled to a 
fixed cumulative dividend and the company has power to reduce capital a rateable 
reduction on all the shares, preference and ordinary, though diminishing the actual 
preferential dividend, is not an alteration of the rights of the preference shareholders 
so as to require their sanction under an ordinary modification of rights clause (50). 
But where it becomes necessary to cancel arrears of preference dividends, it requires 
an arrangement under s. 391 (51), unless the memorandum or the articles vest the 
requisite power in a class meeting (52). 

A guarantor of preference dividends, who had made payments pursuant to the 
guarantee, can claim only to be subrogated to the rights of preference shareholders, 
and cannot claim to be repaid as a creditor by the company (53). 

A scheme for reduction comes within the operation of this section, although it 
differentiates between the holders of the same class of shares to the extent of paying 
off some and not others and imposes upon the shareholders, whose shares are to be 
extinguished, the obligation to accept debenture stock in lieu of cash and also involves 
the advance to the company of the moneys to be utilized in redemption of the share 
capital by the very persons whose shares arc to he redeemed (54). The Court may 

make it a term of the confirmation that the cost of a dissentient shareholder who 

has assisted the Court by his criticism of the scheme shall be provided for by the 
company (54). 

A reduction of capital may, with the sanction of the Court, be effected in any 
manner even though it involve doing things which without such sanction are entirely 
forbidden, c.g.. the purchase by the company of its own shares, or a re-arrangement 
of the rights of the members (55), or a sub-division of shares in which the amount 
unpaid is not equally divided between the resulting shares (56). 

Where ol the ordinary £ 5 shares of a company, there were 6,047 fully paid 

shares and 53.953 shares which were paid up only to the extent of £ 1 per share, 

and the company, having accumulated a large reserve fund, passed and confirmed 
a special resolution for the return of £4 per share on the 6,047 fully paid shares, 
it was held that the company had power to reduce the paid up capital in the manner 
proposed by the special resolution (57). 

A petition to the Court for confirmation of a scheme for reduction of capital was 
opposed by the deferred shareholders. The scheme was that every 2 l. of ordinary 
share should be converted into 1 I. of ordinary share ; but the reduction was thought 
advisable having regard to the conflict of interests between the ordinary and the 
deferred share capital on any dividend distribution. Article 44 of the company's 
articles of association gave power to reduce the capital by paying off capital, cancel- 
ling capital lost or unrepresented by available assets, or reducing the liability on the 
shares or otherwise as might seein expedient. Arts, 71 and 72 required the assent 
of each class of shareholders by an extraordinary resolution passed at a meeting of 
such class. There was no suggestion of any want of good faith on the part of the 
directors : held (1) that Art. 41 was sufficient to allow reduction in the manner 
proposed : (2) thai there was a proper holding of a separate meeting of each class 

(50) Mackenzie 8c Co. [1916] 2 Ch. 450 

(51) Australian Estates 8cc. Co. [1910] 1 Ch. 414 : Hoare & Co. [1910] W.N. 87. 

(52) Hoare Sc Co. [“1904] 2 Ch. 208. 

(53) Walter's Deed of Guarantee [1933] 1 Cli. 321. 

(54) Thomas De La Rue 8c Co. [1912] 2 Ch. 361. In this ease a dissentient share- 
holder was compelled to receive \?\% debentures for r>£% cumulative preference 
shares. 

(55) British 8c A. T. 8cc. Corporation v. Coupcr [1894! A.C. 399 : Credit Assurance 
&c. Corporation (supra). 

(56) Doloswella Rubber Estates [1917] 1 Ch. 213. 

(57) Neale v. City of Birmingham Tramways Co. [>910] 2 Ch. 464, [1910] W.N, 175. 
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of shareholders, though at such a meeting shareholders of other classes were present 
without voting ; (3) that a circular sent with the notice of the meeting was sufficient 
to convey all the information necessary, and any imperfection in it had not caused 
any misapprehension ; (4) that it was not necessary that the circular should disclose 
the holdings of the directors in the various classes of shares ; and (5) that although 
the scheme conferred a power on the majority to bind a minority, the Court ought 
to approve it as one for the benefit of that class, and it was a question in any case 
which could be far better decided by the shareholders themselves (58). 

Reduction of capital cannot be effected as a scheme under s. 391 post, unless the 
proper steps are also taken under ss. 100 to 105. 

552 . Where reserve fund is mixed with general assets : — If there is a re- 
serve fund which is mixed with the general assets of the company and allowed to 
rest in account only, as is often done, the general rule is to attribute to the reserve 
fund the same proportion of am loss of capital as the amount of the reserve fund 
bears to that of the nominal capital (59). 

552 A. Forfeiture and surrender of shares : — Where shares have been for- 
feited, the amount paid up before forfeiture mav be written off and the shares treated 
as having nothing paid thereon (60). Fully paid up shares cannot be forfeited and 
therefore cannot be validly surrendered, even as a gift, to the company (61). A 
surrender or forfeiture of shares is in fact a reduction, and it cannot be done without 
the Court’s sanction (62). The directors have no power 10 release a shareholder 
who wishes to have his shares cancelled (63). 

552 B. Reduction of paid up capital only : — A company may by special re- 
solution reduce its paid up capital without reducing its nominal capital, the special 

resolution being to the effect that the accumulated profits shall be returned to the 
members in reduction of the amount paid up on the shares, the liability on the shares 
being increased by the same amount. If this repayment is made out of the profits, 
the Court’s sanction is not required (64). Capital may be diminished by cancelling 
shares which have not been taken or agreed to be taken. This may, if the articles 
so provide, be done by an ordinary resolution ; vide s. 94 (1), cl. (e). Where a 

cancellation of shares is not permissible under s. 94, the Court may sanction such 

reduction of capital under this section if the provisions hereof are complied with (65), 
Shares once duly issued cannot be cancelled at the request of the holder of such 
‘hares, for this will amount to a reduction of capital 

552 C. Special resolution : —The power of reduction must be exercised bv 
passing a special resolution. If minutes arc properly signed, no evidence will be 
required to prove (hat the meetings were properly convened (67). Where of twelve 

shareholders present at the general meeting eight voted for and two against reduc- 
tion and the remaining two did not vote, it was held that the resolution was not 

effective inasmuch as a majority of three-fourths of the members entitled to vote 

<58) Imperial Chemical Industries, Ltd. [1936! 1 51 L-T. 7 (,r > (C.A.). 

(-,9) Hoarc & Co. (supra). 

(fio) Victoria ('Malava) Rubber Estates [1914J W.N. 307. 58 S.J. 70b. 

(Tm) Bcllerby v. Rowland & Marwoods Steamship Co. [1902] 2 Ch. 14. 

(fin) Muni’s case [1852] 22 Beav’ 55: Spackman v. Evans [1868] L.R. 3 H.L. 171: 
Houldswoth v. Evans [1868] L.R. 3 H.L. 263; Collector of Moradabad v. Equity 
Insurance Co. [1948] O. 197, 23 Luck a 10, [1948] O.W.N. 197. 

(63) Adam’s case [1872] L.R. 13 Eq. 474. 

(64) See Neale v. City of Birmingham Tramways Co. (supra). 

(63) Doloswella Rubber Estate (supra). 

(66) Purmanand v. Cormack [1882] 6 Bom. 326. 

(67) Leicester Mortgage Co. [1894] W.N, 108 (116), 38 S.J. 531 (56^ : Omnium Invest- 
ment Co. [1895] * Oh. 127. 
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and present at the meeting (68) had not voted in favour of the resolution (69). The 
words “in any way” in sub-section (1) gives effect to the decision of the House of 
Lords in Poole v. National Bank of China (70). 

5 5 2D. Notice of meeting : — Shareholders who have registered addresses in 

enemy occupied countries cannot be served with notices of the extraordinary meeting 
to pass the required special resolution for reduction of share capital and the absence 

of notice on such members does not invalidate the resolution (71). 

5526 . Where capital consists of stock only : — -Where the capital consists 

only of slock, a reduction can be effected by cancelling a part of the stock. In such 
a case the holding of each stock-holder could be reduced by so much per cent, being 
the proportion which the sum to be written off hears to the amount of the issued 
stock (73?). 

552 F. Cl. (b) : — -Where a company proposed to pay off and cancel all the 
preference shares and presented a petition for reduction on this basis, it was held 
that the proposed reduction did not involve a payment to any shareholder of any 
paid up capital (7 3). 

5520 . Cancellation of capital:— It is not always necessary or essential for 
the Court to which a petition for reduction of capital is presented to satisfy itself 
that there has been a loss of capital. The only serious question is whether or not 
the company had duly passed its special resolution (74). Where however the reduc- 
tion of the capital is based on the ground that capital has been lost or unrepresented 
by available assets, it is always prudent to proceed on some evidence (75). Where 
the person opposing the petition accepts the statement of the company that there 
has been loss of capital, the Court should act upon the assumption that there is 
evidence of loss of capital (75). Where such an application is opposed by a share- 
holder on the ground that certain persons who have voted for the resolution for 
reduction of capital were not duly qualified as shareholders to vote, blit no steps 
have been taken to have the register of members rectified under s. 155. the onus is 
on the shareholder opposing the petition to substantiate his allegation (75). 

552 H, Cl. (c) : — This includes capital which can only be called up in case of 
the company going into liquidation (76). The petition and affidavit should state the 
fact that the amount to be returned is in excess of the company’s requirements (77). 

5521 . Court’s power is discretionary : — Reduction of capital may be 
sanctioned or disallowed at the discretion of the Court (78) ; so any scheme which 
works unfairly as regards the interest of the minority may be disapproved (78). Blit 
a fair scheme will be sanctioned, even if it effects an alteration of the respective rights 
of classes of shareholders (79). 

(68) Vide s. 189. 

(69) John T. Clarke & Co. [1911] S.C. 243. 

(70) [1907] A.C. 229. 

(71) Anglo- International Bank [1943] 1 Ch. 233, (C.A.). 

(72) Credit Assurance 8c c. Corpnf (supra). 

(73) Dicido Pier Co. [1891] 2 Ch. 354. 

(74) Lousiana 8cc. Mortgage Co, [1905)] 2 Ch. 552 ; Marwari Stores v. Gaurishankar 
[1936] C. 327, 40 C.W.N. 6G1 ; Poole v. National Bank of China (supra). 

(75) Marwari Stores v. Gourishankar (supra) ; Caldwell v. Caldwell 8c Co. {1916] W.N. 
70 ; see also Pinkney 8c Sons Steamship Co. [1892] 3 Ch. 125 and lousiana 8cc. 
Mortgage Co. [1909] 2 Ch. 552. 

(76) Midland Ry. Carriage 8cc. Co. [1907] W T .N. 175. 

(77) Tarapaca 8c Tocapilla Nitrate Co. [1917] W.N. 356, 62 S.J. 122. 

(78) Barrow v. Haematite Steel Co. [1900] 2 Ch. 846, on appeal [1901] 2 Ch. 746. 

(79) Credit A. 8 c G. Corporation [190*] 2 Ch. 601 ; see also Scottish Tnsec. Corpn. v. 
Wilson’s Clyde Coal Co. [1949] 1 A.E.R, 1068 (H.L.). 
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In tilt 1 very recent case of Old Si Iks tone Collieries (80) it has been held that the 
proposed reduction of capital operated unfairly to the preference stockholders, who 
had agreed to the earlier reductions on the understanding that they would remain 
entitled to claim, in adjustment proceedings under s. $5 of the Coal Industry 
Nationalisation Act. 1946, the same adjustments as they could have claimed if those 
reductions had not been made, and, therefore, assuming that the special resolution 
at a meeting of only the holders of the second preference stock and ordinary stock 
was validly passed, the Court in the exercise of its discretion would not confirm the 
1 eduction, as it was unfair and inequitable. 

552 J. Power of reduction: — It is doubtful whether a company can contract 
itself out of the power to reduce its capital which is conferred upon it by the Act 
and the articles (81). Subject to the confirmation by the Court, which is the safe- 
guard of the minority (81 ), the question of reduction of capital is one for the decision 
of the majority (81), .and the Act leaves the company to determine the extent, the 
mode and the incidence of the reduction and the application of any capital moneys 
which the reduction may set free (82). Unauthorized reduction of capital will be 
restrained by the Court (82). 

An unlimited company can reduce its capital in any way its memorandum and 
articles allow (83). 


101. Application to Court for confirming order, 
objections by creditors, and settlement of list of objecting 
creditors. — (1) Where a company has passed a resolution 
for reducing share capital, it may apply, by petition, to the 
Court for an order confirming the reduction. 

(2) Where the proposed reduction of share capital invol- 
ves either the diminution of liability in respect of unpaid share 
capital or the payment to any shareholder of any paid-up share 
capital, and in any other case if the Court so directs, the 
following provisions shall have effect, subject to the provisions 
of sub-section (3) : — 

(a) every creditor of the company who at the date 
fixed by the Court is entitled to any debt or claim which, 
if that date were the commencement of the winding up of 
the company, would be admissible in proof against the 
company, shall be entitled to object to the reduction ; 

( b ) the Court shall settle a list of creditors so entitled 
to object, and for that purpose shall ascertain, as far as 
possible without requiring an application from any creditor, 
the names of those creditors and the nature and amount of 


(80) [ 1 954] i A.E.R. 68 (C.A.). 

(8 1 ) Barrow v. Haematite Steel Co. |i888J 39 Gh. D. 5 82 at p. 596; British 8c A. T. 
Finance Corpn. v. Couper [1894] A.C. 399. 

(82) Holmes v. Newcastle Sec. Abatioiar Co. [1875] 1 Ch. D. 682 ; Hope v. Interna- 
tional Financial Society [1877] 4 Ch. D. 327 and Bannatync v. Direct Spanish 
Telegraph Co. [1886] 34 Ch. D. 287. 

(83) Borough Commercial & Building Society [1893J a Ch. 242. 
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their debts or claims, and may publish notices fixing a day 
or days within which creditors not entered on the list are 
to claim to be so entered or are to be excluded from the 
right of objecting to the reduction ; 

(c) where a creditor entered on the list whose debt or 
claim is not discharged or has not determined does not 
consent to the reduction, the Court may, if it thinks fit, 
dispense with the consent of that creditor, on the company 
securing payment of his debt or claim by appropriating, as 
the Court may direct, the following amount : — 

(i) if the company admits the full amount of the 
debt or claim, or, though not admitting it, is willing to 
provide for it, then, the full amount of the debt or 
claim ; 

(ii) if the company does not admit and is not 
willing to provide for the full amount of the debt or 
claim, or if the amount is contingent or not ascer- 
tained, then, an amount fixed by the Court after the 
like inquiry and adjudication as if the company were 
being wound up by the Court. 

(3) Where a proposed reduction of share capital involves 
either the diminution of any liability in respect of unpaid 
share capital or the payment to any shareholder of any paid-up 
share capital, the Court may, if, having regard to any special 
circumstances of the case, it thinks proper so to do, direct that 
the provisions of sub-section (2) shall not apply as regards any 
class or any classes of creditors. 

This section corresponds to ss. 56 . 58 and 59 of the previous Act and s. 67 of 
the English Act of 1948. 

553. What the petition should contain : Where there is more than one 
class of shares, a petition for reduction of capital should state whether or not there 
is any priority as to capital (84). The pctitioi must be supported by affidavits and 
a copy of the memorandum and articles of association, and the original minute-book 
of the proceedings must be made an exhibit (85). 

554. Questions to be considered -In an application under this section the 
Court is only concerned to confirm the proposed reduction and not the resolution 
passed by the company (86). Where besides the resolution there is no material on 
which the Court can make the confirmation order and the resolution, is not a valid 
one, its value is reduced to nullity (87). The only questions to be considered by the 
Court are : (1) Ought the Court to refuse its sanction to the reduction out of regard 

(84) Mackenzie & Co. [1916] a Cli. 450. 

(85) Omnium Investment Co. [1895] a Ch. 137. 

(86) In re Hyderabad (Deccan) Co. [1897] 75 L.T. 23 ; Poole v. National Bank of 
China [1907] A.C. 1*29, per Lord Marnaghten ; Jaiton Sti ck Exchange Assn. 
[195a] Pcpsu. 114. 

(87) Jaiton Stock Exchange Assn., supra 
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to the interests of those members of the public who may be induced to take shares in the 
company ? Is the reduction fair and equitable as between different classes of share- 
holders ? Where the reduction is shared by all and is designed to work justly and 
equitably, and where it docs not involve diminution of any liability in respect of 
any unpaid capital or payment to any shareholder of any paid up capital and there 
is evidence regarding the loss of capital and non-representation of available assets, 
there is nothing to prevent the Court from confirming such reduction (88). 

555 . Simultaneous resolution to increase capital : — Where along with the 
resolution as to reduction of capital, another resolution is passed for the increase oi 
capital by the issue of new shares and this fact is stated in the application under this 
section with the prayer for sanction of the new scheme of reorganization, but the same 
is subsequently withdrawn on the objection of some shareholders, the increase of 
capital does not fall to be considered by the Court under the present section, as the 
function of the Court does not extend to the exercise of the paternal care of the share- 
holders of a company, for such matter exclusively falls within the internal management 
of the company (88). In the last cited case the creditors of the company were not 
concerned at all. 

556 . Condition giving jurisdiction: — In Poole v. National Bank of China (89) 
Lord Macnaghten observed : 'The condition that gives jurisdiction, is not proof of 
loss of capital or proof that capital is unrepresented by available assets, or that capital 
is in excess of the wants of the company. The jurisdiction arises whenever the com- 
pany seeking reduction has duly passed a special resolution to that effect.” 

557 . Private company : — The Court will not readily accede to the player of 
dispensing with intimation and advertisement of the petition, where ihe company 
is a private one and a family concern (90). 

558 . Creditors’ right to object : — Where a reduction of capual does no! 
involve diminution of assets and there has been no default by the company under 
the provisions of its debenture deed, a debenture-holder or creditor, and in parti- 
cular a secured creditor, must make out a strong case before the Court will direct 
lhaL he is entitled to object to the reduction, and Lhe Court will not exercise its 
discretion in favour of the debenture-holders where there is no evidence that the 
assets are an insufficient security (91). 

559 . SUB«S. ( 2 ) (b) :- -Thc language oi sub-s. (a) ol s. 58 of the previous 
Act was imperative. The Couit could not dispense with the procedure even if there 
was no creditor (9*). 

560 . Debenture holders .—Debenture' holders may, on receding notice In 
advertisement, appear and claim to be entered on the list and are, if ihey fail to 
do so, to be excluded from the right of objecting (93). Creditors named in the list 
whose debts are secured, but not yet due, and who have neither assented nor dis. 
sented, must be taken to have assented (94). 

561 . Consent of creditors An extraordinary resolution passed by the 
majority at a meeting of debentures-holders is a sufficient consent of all the deben- 
ture-holders (95). 

(88) Bengat-Burma Steam Navigation Co. [ lW) i R. 47. 

( 89 ) [>9071 A.C. aag. ' " Jl 4/ 

(90) G. Mackav & Co. [1915] 53 Sc. I..R. 64. 

(91) Meux Brewery Co. (1919] 1 Ch. 38. 

(9a) Hydraulic Power & Smelting Co. (1911] 3 Ch. 187; Lamson Store Service Co. 
[1895] a Ch. 736. 

(93) Credit Fonder of England [1871] 11 Eq. 356. See also Hydraulic Power Co. (supra). 

(94) Ibid (Credit Foncier) ; but see Patent Ventilating Granary Co. [1879] 13 Ch. D. 354. 

(95) See Hydraulic Power & Smelting Co. (supra). 
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102* Order confirming reduction and powers of 
Court on making such order.— (1) The Court, if satisfied 
with respect to every creditor of the company who under sec- 
tion 101 is entitled to object to the reduction, that either his 
consent to the reduction has been obtained or his debt or 
claim has been discharged, or has determined, or has been 
secured, may make an order confirming the reduction on such 
terms and conditions as it thinks fit. 

(2) Where the Court makes any such order, it may — 

(a) if for any special reason it thinks proper so to do, 
make an order directing that the company shall, during 
such period commencing on, or at any time after, the date 
of the order, as is specified in the order, add to its name 
as the last words thereof the words “and reduced” ; and 

( b ) make an order requiring the company to publish 
as the Court directs the reasons for reduction or such other 
information in regard thereto as the Court may think 
expedient with a view to giving proper information to the 
public, and, if the Court thinks fit, the causes which led to 
the reduction. 

(3) Where a company is ordered to add to its name the 
words “and reduced’’, those words shall, until the expiration 
of the period specified in the order, be deemed to be part of 
the name of the company. 

This section corresponds to ss. 6o, 57 and 65 of the previous Act and s. 68 of 
the English Act of 1948. vSec notes to ss. 100 and 101. 

562 . Consent : — Where debentures to bearers were outstanding and the names 
of the bearers could not be ascertained, the Court allowed unanimous resolution of 
a meeting of debenture-holders at which 87 per cent, of the issue was represented, 
to suffice as equivalent to the consent of all (96). 

563 . If the debt is admitted or proved or is an ascertained sum. the amount 
must be set aside, and if the company refuses to do it, sanction to the reduction 
may be refused (97). 

564 . Court's power to confirm : — The Court has an absolute discretion to 
confmn (98), or refuse (99) to confirm, the reduction, or impose such terms and 
conditions on the company as it thinks fit (1). The only express statutory limitation 
is that certain measures must be taken for the protection of the creditors. The Court 
cannot, except in exceptional cases, leview the opinion of the company in regard to 

(yfi) Hydraulic Power & Smelting Co. (supra). 

(97) Palace Billiard Rooms v. City Property Corporation [191a] S.C. 5 (Ct. of Seas). 

(98) James Colmer Ltd. [1891] 1 Ch. 534. 

(99) Direct Spanish Telegraph Co. [1887] 34 Ch, D. 307 ; Barrow Haematite Steel 

Co. [1901] a Ch.. 746. _ , 

(i) Caldwell v. Caldwell ic Co. [1916] W.N. 70. [1916] S.C. (H.L.) 1*0 ; Pinkney fc 

Sons Steamship Co. [189a] 3 Ch. 1*5 ; Louisiana &c, Mortgage Co. [1909] 2 Ch. 55a. 
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its domestic or commercial questions (2). The Court has power, in a proper* case, to con- 
firm a resolution for reduction of capital notwithstanding that the voting powers may 
thereby be affected (3). The Court has also power to sanction a reduction of some only 
of the shares of a company (4). Upon the requirements of the Act being satisfied, 
the Court confirmed a scheme of reduction under which a portion of the capital 
was to be returned to the shareholders, although a part of the portion so returned 
was to be immediately borrowed from them by the company on debentures (5). 
Where the scheme of reduction, which had been agreed upon by a majority and 
sanctioned by each section of the shareholders (preferred, ordinary and deferred) 
acting by itself, was not so wrong or unfair that the Court ought to refuse its sanction, 
it was satisfied that the scheme would not work unfairly or inequitably to any one 

(6). But where the proposed reduction operated unfairly to the preference stock- 
holders, the Court in its discretion would nor confirm the reduction (7). 

The Court had power to confirm the following resolution for reduction: “That 
in respect of each of the shares in the capital of the company upon all of which the 
sum of 14 1 . per share had been paid up, capital be paid off or returned to the extent 
of 3 l. per share, so as to reduce the capital paid upon all such shares to the sum 
of 11 l. per share upon the footing that the amount paid off or returned on each share, 
or any part of it, may be called up again in the same manner as if it had never 
been paid." The nominal capital was not altered by the proposed reduction (8). 
But where a company increased its share capital and part of the new shares was 
issued as fully paid up on the consideration for the purchase of some property by 
iho company and the remaining shares were issued at a discount of 15 s. per share, 
then the company passed a special resolution for reduction of the capital by can- 
celling paid up capital to the extent of 15 s. per share as being lost or unrepresented 
by available assets, it Was held that the proposed reduction could not be confirmed 
by the Court (9). 

565 . Scheme under t. 391 : —If a scheme of arrangement under s. 391 in- 
volves reduction of capital, all the requirements of the Act with regard to reduction 
must be complied with ; and it is necessary to advertise the petition for sanctioning 
the scheme, unless the Court has dispensed with any advertisement (10). 

566. Scheme involving alteration of rights i—A scheme of reduction of 
capital is not necessarily unfair or inequitable because it involves an alteration of 
the rights of voting and priority as between the different classes of stock-holders (11). 

567. Object of addition of “and reduced” : — The addition of the words 
“and reduced" is required in order to give warning to the public of the financial 
position of the company (12). The fact that the company is carrying on business 
abroad will necessarily induce the Court to dispense with the use of these words (13). 
But in a proper case, where the use of the words “and reduced" has greatly pre- 
judiced the company's credit by leading foreign customers to suppose that the com- 

(2) Leicester Mortgage Co. [1894] W.N. »o8, 38 S.J. 531. 

(3) Caldwell v. Caldwell 8c Co., supra ; Pinkney 8c Sons. Steamship Co. [1892] 3 Ch. 
125; Lousiana Sec. Mortgage Co. [1909] 2 Ch. 552. 

(4) Gatling, Gun, Ltd. [1890] .43 Ch. D/628. 

(5) Nixon's Navigation Co. [1897] 1 Ch. 872. 

(6) Samuel Alsopp & Sons, Ltd. [1903] 19 T.KR. 637 (639). 

(7) Old Silkstone Collieries Ltd. [1954] 1 A.E.R. 69 (C.A.). 

(8) Fore-Street Warehouse Co. [1882] 59 L.T. 2 14. 

(9) New Chile Gold Mining Co. [1889] 38 Ch. D- 475 * 

(10) White P. & Y. Ry. Co. [1918] W.N. 323. <*3 $.J. 55* 

(it)Welsbach I. G. Light Co. [1904] 1 Ch. 87. 

(12) Pinkney 8 c Sons Steamship Co. [i8q2| 3 Ch. 125, 

(13) Lindner 8c Co. [1911] W.N. 66. 



ibsr COMjEANttS - ACT, t&fi : $07 . 

pany might be unable to meet its obligations, the Court may limit the time for 
use of the words to a short period, say fourteen days (14). The ~time usually ordered 
is one month (15). * * ' ■ 

Where a special resolution for reduction of capital has been abandoned before 
the confirmation by the Court, it will give leave to discontinue forthwith the use 
of the words "and reduced" as part of the company’s name (16). 

568 . Contepuences of failure to make the addition : — Where the company 
failed to add the words "and reduced" to its name, after the confirmation of the 
resolution for reduction, the petition for confirmation by the Court was incompetent 

(17). In the case noted below the Court dispensed with use of the words on the 
common seal of the company, but otherwise ordered the words to be used for one 
month from the date of the order (18). If the company is desirous of not using the 
words at all, it should make an application to that effect at the time of presenta- 
tion of the petition (19). The application must be supported by affidavit (so). 

569 . Sub-s. 2 (b) The Court rarely acts under this clause, but may do so 
where the loss ha» been very large and sudden (21). 


103. Registration of order and minute of reduction. — 

(1) The Registrar — 

(a) on production to him of an order of the Court 
confirming the reduction of the share capital of a com- 
pany; and 

( b ) on the delivery to him of a certified copy of the 
order and of a minute approved by the Court showing, 
with respect to the share capital of the company as altered 
by the order, (i) the amount of the share capital, (it) the 
number of shares into which it is to be divided, (tit) the 
amount of each share, and ( iv ) the amount, if any, at the 
date of the registration deemed to be paid up on each share ; 

shall register the order and minute. 

(2) On the registration of the order and minute, and not 
before, the resolution for reducing share capital as confirmed 
by the order shall take effect. 

(3) Notice of the registration shall be published in such 
manner as the Court may direct. 


(14) Sanders, Rehders 8c Co. [1919] W.N. 103. For cases where the words were 
allowed to be dispensed with see Scottish Power Co. [1917] $.C. 123 and Austra- 
lian Estates Co. [1910] 1 Ch. 414 and Sumatra T. Plantations Co. [1898] W.N 80. 

(15) Ocean Queen Steamship Co. [1893] 2 Ch. 666; Monmouthshire Steel jCo. [1906] 
W.N. 129. 

(16) Mordey, Carnes 8c Co. [1885] 53 L.T. 736. 

(17) John T. Clarke 8c Co. [1911] S.C. 243. 

(18) Andrew Knowles 8c Sons [1912] W.N. 300 ; see also Hoarc 8c Co. [1910] W.N. 87. 

(19) Pelsall Coal Co. [1890] W.N. 222. 

(20) Maxim Western Electric Co. [1888] W.N. 211, 59 L.T. 722 

(21) Truman, Hanbury, Buxton 8c Co. [1910] « Ch. 498. 
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■'.[ (4) The Registrar shall certify tinder his hand the regis- 
tration of the order and minute, and his certificate shall be 
conclusive evidence that all the requirements of this Act with 
respect to reduction of share capital have been complied with, 
and that the share capital of the company is such as is stated 
in the minute. . 

(5) The minute when registered shall be deemed to be 
substituted for the corresponding part of the memorandum of 
the company, and shall be valid and alterable as if it had been 
originally contained therein. 

(6) The substitution of any such minute as aforesaid for 
part of the memorandum of the company shall be deemed to 
be an alteration of the memorandum within the meaning and 
for the purposes of section 40. 

This section corresponds to ss. 61 and 62 of the previous Act and s. 69 of the 
English Act of 1948. See notes to s. 100. 

570 . Form and contents of the minute for reduction : — -The minutes for 
reduction of capital must contain, among other particulars, the denoting numbers 
of the shares referred to therein ; the notice of registration of such minutes need not 
however contain the denoting numbers, but may be in such shortened form as the 
Court may direct (22). The minutes must contain the denoting numbers of the shares 
where they are not all paid up to the same extent (23). This will not be excused ; 
but if the minutes are very complicated, a shortened form of advertisement may be 
allowed (22). For what the minutes and memoranda should contain sec case notes 
•22) and (24). 

For the form of the minute where the scheme for reduction involves a reorganisa- 
tion of capital, see cases noted below (25). 

The form of minute to be registered pursuant to this section should contain a 
statement of sub-division of the share capital as effected by the resolution for reduc- 
tion, but need not contain the original numbers of the shares, nor the fact that 
nothing has been paid up on the unissued shares (25). 

571 . Registrar's certificate conclusive : — The Registrar's certificate is conclu- 
sive evidence that the requirements of the Act have been complied with (26), though 
it appears afterwards that the company had no power under the articles to reduce its 
capital or that the special resolution for reduction was invalid (27). 

104* Liability of members in respect of reduced 
shares.— (1) A member of the company, past or present, 
shall not be liable, in respect of any share, to any call or contri- 

(22) Oceana Development. Co. [1912] W.N. 121, 138; 56 S.J. 537. 

(23) Solway Steamship Co. [1894] 61 L.T. 659. 

(24) Thomas Wolfe & Sons [1912] W.N. 286. 

(25) Salinas of Mexico [1919] W.N. 311 ; but see North Pole Ice Co. [1924] W.N. 131 ; 
j. Dampncy & Co. [1924] W.N. 200 ; Anglo-French Exploration Co. (1902] 2 Ch. 
845, 858. 

(26) Walker & Smith Ltd. [1903I W.N. 82, 88 L.T. 792: in this case the certificate was 
held conclusive although there was no power under the articles to reduce the 
capital. 

(27) Ladies' Dress Association v. Pulbrook [1900] 2 Q.B. 376. 
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button exceeding in amount the difference, if any, between the 
amount paid on the share, or the reduced amount, if any, 
which is to be deemed to have been paid thereon, as the case 
may be, and the amount of the share as fixed by the minute 
of reduction : 

Provided that, if any creditor entitled in respect of any 
debt or claim to object to the reduction of share capital is, by 
reason of his ignorance of the proceedings for reduction or of 
their nature and effect with respect to his debt or claim, not 
entered on the list of creditors, and after the reduction the 
company is unable, within the meaning of section 434. to 
pay the amount of his debt or claim, then — 

(a) every person who was a member of the company 
at the date of the registration of the order for reduction 
and minute, shall be liable to contribute for the payment 
of that debt or claim an amount not exceeding the amount 
which he would have been liable to contribute if the 
company had commenced to be wound up on the day 
immediately before the said date ; and 

(b) if the company is wound up, the Court, on the 
application of any such creditor and proof of his ignorance 
as aforesaid, may, if it thinks fit, settle accordingly a list of 
persons so liable to contribute, and make and enforce calls 
and orders on the contributories settled on the list, as if 
they were ordinary contributories in a winding up. 

(2) Nothing in this section shall affect the rights of the 
contributories among themselves. 

This section corresponds to s. 63 of the previous Act and s. 70 of the English 
Act of 1948. It was originally cl. 97 of the Bill which was a reproduction of s. 63 
of the previous Act. The Joint Committee have restored the original wording of 
that section ( vide J.C.R., para 49). 


105. Penalty for concealing name of creditor, etc. — 
If any officer of the company- 

fa) knowingly conceals the name of any creditor 
entitled to object to the reduction ; 

( b ) knowingly misrepresents the nature or amount of 
the debt or claim of any creditor ; or 

(c) abets or is privy to any such concealment or 
misrepresentation as aforesaid ; 

he shall be punishable with imprisonment for a term which 
may extend to one year, or with fine, or with both 
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, This - section - corresponds tp-s. 64 Of -the previous Act and y* -ofthe- English 
Act of .1948. The word “knowingly” has been substituted for “wilfully” in clauses 
(a) and (b) — Notes on Clauses. * 

Variation of Shareholders ’ Rights 

' 106. Alteration of rights of holders of special classes 
of shares.— -(1) In the case of a company the share capital of 
which is divided into different classes of shares, provision may 
be made by the memorandum or articles for authorising the 
variation of the rights attached to any class of shares in the 
company, subject to — 

(a) the consent of the holders of any specified pro- 
portion, not being less than three-fourths, of the issued 
shares of that class, or 

( b ) the sanction of a resolution passed at a separate 
meeting of the holders of those shares, and supported by 
the votes of the holders of any specified proportion, not 
being less than three-fourths, of those shares. 

(2) Any provision'in the memorandum or articles of a 
company in force immediately before the commencement of 
this Act which specifies for the purpose aforesaid any propor- 
tion which is less than three-fourths of the shareholders of the 
class concerned shall, after such commencement, have effect 
as if a proportion of three-fourths had been specified therein 
instead. 

SS. 105 and 106 (now ss. 106 and 107) are based on s. 66A of the previous Act 
and s. 72 of the English Act of 1948. Reg. 4 of Table A of the old Act has been 
embodied in this section. The time limit laid down in sub-s. st of s. 66A of the old 
Act has been extended to si days. See sub-s. («) of s. 107. These changes are based 
on the recommendations of the Company Law Committee-^ Notes on Clauses , 

571 A. Quorum Although Art. 52 of a company's articles of association 
required that a quorum should be present when the meeting proceeded to business, 
it was not necessary that the quorum should also be present when the vote was taken, 
particularly as the construction of the article was the only one which could prevent 
there being a gap in the scheme of Arts. 52 or 53 of the company's articles. 
Accordingly it was held that the resolution was validly passed (28). 

For other cases, see notes to the next section. 

107. Rights of dissentient shareholders. — (1) If, in 
pursuance of any provision such as is referred to in section 
106, the rights attached to any such class of shares are at any 
time varied, the holders of not less in the aggregate than ten 
per cent, of the issued shares of that class, being persons who 

(«8)Re Hartley Baird, Ltd. [1954] 3 A.E.R. 695. 
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did not consent to or vote in favour of the resolution for the 
variation, may apply to the Court to have the variation 
cancelled, and where any such application is made, the 
variation shall not have effect unless and until it is confirmed 
by the Court. 

(2) An application under this section shall be made within 
twenty-one days after the date on which the consent was 
given or the resolution was passed, as the case may be, and 
may be made on behalf of the shareholders entitled to make 
the application by such one or more of their number as they 
may appoint in writing for the purpose. 

(3) On any such application, the Court, after hearing the 
applicant and any other persons who apply to the Court to 
be heard and appear to the Court to be interested in the 
application, may, if it is satisfied, having regard to all the 
circumstances of the case, that the variation would unfairly 
prejudice the shareholders of the class represented by the 
applicant, disallow the variation ; and shall, if not so satisfied, 
confirm the variation. 

(4) The decision of the Court on any such application 
shall be final. 

(5) The company shall, within fifteen days after the 
service on the company of any order made on any such 
application, forward a copy of the order to the Registrar ; 
and if default is made in complying with this provision, the 
company, and every officer of the company who is in default, 
shall be punishable with fine which may extend to fifty rupees. 

This was originally cl. 100 of the Bill. The Joint Committee has increased the 
period of 14 days to m days in this section in accordance with the recommendation 
of the Company Law Committee (vide J.C.R., para 50). 

See notes to s. 106. 

572. Sub'S. (1) * Where the proposed increase of capital by the creation of 
some new cumulative preference shares ranking pari passu with the existing prefer- 
ence stock and some ordinary vshares ranking pari passu with the existing ordinary 
stock would or might affect the enjoyment of their rights by the preference stock- 
holders, but their rights would not be affected, the proposed transaction could be 
carried out without the summoning of a separate meeting of the preference stock- 
holders as provided for by Art. 08 and without the summoning of preference stock- 
holders to attend and vote at a general meeting in accordance with Art. 83. (29). 

Art. 54 of a company’s articles of association provided: “Subject to the provi- 
sions of s. 61 of the Act of 1929 (replaced by s. 72 of the Act of 1948) all or any of 
the rights or privileges attached to any class of shares forming part of the capital for 
the time being of the company may be affected, modified, dealt with or abrogated in 
any manner with the sanction of an extraordinary resolution passed at a separate 


(29) White v. Bristol Aeroplane Co. [1953] 1 A.E.R. 40 C.A. 
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meeting of the Members of that class". By Art. 69 it was provided: . pn a show 

of hands every member personally present shall have one vote only and in case of a 
poll every member shall . . . have one vote for every share held by him. ..." The 
directors of the company of which the issued paid up capital consisted of £1.740*000 
five per cent, cumulative preference stock and £1 .920,000 ordinary shares of 
£1 each, proposed to increase the capital by the creation of 280,000 ordinary shares 
of £1 each, to capitalise an amount standing to credit of the company’s reserve 
account, and to apply the same in paying up the new ordinary shares which would 
then be distributed among these creditors as fully paid up. Held that notwith- 
standing that the position of the ordinary shareholders would be thereby strength* 
coed as compared with the preference stock-holders, the proposed transaction did not 
affect the rights of the latter within the meaning of Art. 54. (30). 

573 . The presence, at a separate meeting of the holders of one class of shares, 
of holders of a different class not voting either by show of hands or on a poll, does 
not invalidate the meeting as a separate class meeting, or the poll taken thereat (31). 

574 . Under the corresponding section (s. 61) of the English Act of 1929 (s. 7 2 
of the Act of 1948) it has been held that an application to cancel a variation of share- 
holders' rights must be made out only within 7 days after the consent to or resolu- 
tion for such variation was given or passed, but also either by the actual holder or 
holders at the date of the presentation of the petition of 15 per cent, of these shares, 
and that appointment cannot be validly given or completed after the presentation of 
a petition by a shareholder not then qualified to present it (32), that is to say, when 
an application is being made under this section, it must show on the face of it the 
title of the appointment, and unless he himself holds 15 per cent, of the shares or 
stock in question, the application must show that he has been appointed by the 
necessary percentage of the dissenting members (32). 

To clothe a petitioner with the necessary authority to make an application on 
behalf of other shareholders under this section to have a variation of the rights 
attached to any class of shares cancelled, not only must the appointment of the peti- 
tioner be in writing but the fact that such authority has been signed must also have 
been communicated to the petitioner at the time when the petition is presented and 
not merely before it comes on for hearing (33). 

As to the rights of the minority of shareholders generally see notes to s. 3, 
sub-s. (1) (i) "company". 

575 . Adjourned meeting : — If a class meeting stands adjourned for want of 
quorum, the full quorum will be required at the adjourned meeting (34). 

576 . Where it was contended (35) on behalf of G that the resolution for sub- 
division of shares was void because (i) it varied the rights attached to 
the (1941) 2 s. ordinary shares under Art. 3 of Table A of the English 
Act of 1929 ; and (ii) it amounted to a breach of the contract under 
which G had advanced £ 1 1 ,000 ; on behalf of the defendants it was contended that 
although the* rights of the holders of the (1941) 2s. shares had been affected by the 
sub-division they had not been varied thereby: Held, (i) although the 10s. ordinary 
shares of the (1941) 2s. ordinary shares might be one class of shares for some pur- 
poses, they were two distinct classes of shares as regards voting and similar rights 

(30) John Smith’s Tadcaster Brewery Co. [1953] 1 A.E.R. 518 (C.A.). 

(31) Carruth v. Imperial Chemical Industries [1936] 1 Ch. 578, (C.A.), affirmed in the 

House of Lords in [1937] A.C. 707. 

(32) Suburban Provincial Stores, Ltd. [1943] 1 Ch. 156 (C.A.), [1943] 1 A.E.R. 342, 

(C.A.). 

(33) In re Sound City Films, Ltd. [1947] 1 Ch. 169. 176 L.T. «8. 

(34) Hemans v. Hotchkiss Ordnance Co. [1899] 1 Ch. 115. 

IS 5 ) [189*] * Q.B. 573. 
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[Sovereign Life Assurance Co , v. Dodd (55) and United Prov. Assurance Co. <36) 
applied] ; the sub-division of shares although materially affecting the rights attached 
to the (1941) as. ordinary shares did not vary them, rights of one class of shares were 
not “varied” by operation effected upon other classes of shares ; the sub-division of 
the remaining 10s. ordinary shares was not therefore vitiated by these provisions ; 
(ii) since there was no express term in the agreements which had been infringed, the 
sub-division did not amount to a breach of contract (37). 

Transfer of shares and debentures 

The original clause 101 of the Bill providing for interpretation of shares has 
been omitted by the Joint Committee with the following remark: “The Committee 
have omitted this clause, and made appropriate changes in clause 108“ (now s. 109). 
(Vide J.C.R., para 51). 


108. Transfer not to be registered except on produc- 
tion of instrument of transfer. — (1) A company shall not 
register a transfer of shares in, or debentures of, the company, 
unless a proper instrument of transfer duly stamped and 
executed by or on behalf of the transferor and by or on behalf 
of the transferee and specifying the name, address and 
occupation, if any, of the transferee, has been delivered to the 
company along with the certificate relating to the shares or 
debentures, or if no such certificate is in existence, along with 
the letter of allotment of the shares or debentures : 

Provided that where, on an application in writing made 
to the company by the transferee and bearing the stamp 
required for an instrument of transfer, it is proved to the 
satisfaction of the Board of directors that the instrument of 
transfer signed by or on behalf of the transferor and by or 
on behalf of the transferee has been lost, the company may 
register the transfer on such terms as to indemnity as the 
Board may think fit : 

Provided further that nothing in this section shall 
prejudice any power of the company to register as share- 
holder or debenture holder any person to whom the right to 
any shares in, or debentures of, the company has been 
transmitted by operation of law. 

(2) In the case of a company having no share capital, 
sub-section (1) shall apply as if the references therein to 
shares were references instead to the interest of the member 
in the company. 

This section corresponds to sub-s. (3) of s. 34 of the previous Act and s. 75 of 
the English Act of 1948. The first Proviso is based on the Proviso to s. 34 (3) of the 

(36) [1910] * Ch. 477. 

(37) Greenhalge v Aldern Cinemas, Ltd. {1945] 2 All E.R. 710; confirmed on appeal 
in [1946] x A.E.R. 51a (C.A.). 
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old Act and the second Proviso on the Proviso to s. 75 of the English Act— Notes cm 
Clauses . 

576A. Scope. Section not applicable to Court sale* : — Under s. 38 of the 

previous Act (now s. 83) articles of association requiring that a transferee can obtain 
mutation only on the basis of an instrument of transfer signed by the transferor and 
the transferee is confined to private transfers of shares, and does not apply to Court 
sales (38). The language of s. 34 (3) of the previous Act (now sub-s. (1) of the 
present section) clearly showed that it applied only to transfers by act of parties and 
not to sales held by the Court (38). 

Information to Registrar: — There is no obligation upon the management of a 
company to inform the Registrar forthwith that certain shares have been transferred 
from the name of one shareholder <0 another (39). 

577. Transfer and transmission— distinction. Court sale : — Transfer is by 
a voluntary act of parties whereas transmission is by operation of law: A court-sale 
is not a transfer. An article which gives the directors absolute and unrestricted dis- 
cretion to refuse to register a proposed transfer of shares has no application to a 
court-sale, and the directors cannot refuse to rcgisici a transfer of shares effected by 
a court-sale (40). 

578. Second Proviso. Transfer by operation of law : — Where there was 
nothing in the articles forbidding a sale by Conn of the shares, such a sale has the 
effect of transferring the shares 10 the purchaser. The language of sub-s. (3) of s. 3.4 
of the old Act requiring a proper instrument of transfer clearly showed that ;i 
applied only to transfers by act of parties and did not apply to sales held by the 
Court (41). 

Until a transfer is registered, the transferor continues to be the legal owner of 
the shares, and after his death the same right is owned by his heirs. Hence where 
after filing an application for a duplicate share certificate the member who has sub- 
sequently transferred his shares dies, the company could demand letters of adminis- 
tration from the heirs under its articles of association (42). 

579. Right to transfer : — As to the right of a shareholder to transfer his 
shares, sec notes to s. 82. Where the original purchaser of shares had not been 
registered in respect of them, he was not by that omission precluded from transfer- 
ring the shares (43). But if a companv purchases its own shares, no matter where, 
a member who has sold the shares to the company cannot he removed from the 
register, because the purchase must he deemed to have been not validly made, as it 
is ultra vires of the company The effect of a company purchasing its own shares is 
that the vendor in point of law dojs not cease to he the legal owner of the shares, 
even if the purchase was made outside the State where the company was incor- 
porated, and the liability of the vendor as a contributory in respect of such shares 
continues (44). 

580. Transferor becomes trustee for transferee before registration 

On the transfer of shares the transferee becomes the sole beneficiary owner thereof 
hut the legal title remains vested in the transferor until registration is effected. Thus 
the relation of trustee and cestui que trust is therein established between them. The 

(38) Mahadeo v. New Darjeeling U. Tea Co. [1951 1 55 C.W.N. 408. But sec notes 
to s. 82 ante. 

(39) State v. Balaram [ 1 955 J N.U.C. 5328 (Bom.). 

(40) Wahid Bus Sc Mails!' Transport Co. [1949I L. li— Per Tcja Singh J. 

(41) Mahadeo v. New Darjeeling Union Tea Co. [1952] C. 58: Lakshmi Narasa v. 
Official Receiver [1951] 1 M.L.J. 488. 

{4*) Amraoti Electric Supply Co. v! R. S. Chandok [19154! N. 293. 

(43) Morris v , Cawian [1862] 4 pc G, J\ Sc J. 581. 
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transferor holds the shares for the benefit of the transferee to the extent necessary; to 
satisfy the demands of s. 94, Trusts Act, 1883, and the transferor must comply with 
all reasonable directions that the transferee may give including those for voting (45). 
This principle of equity cannot however be extended to cases where the transferee 
has not taken active steps to get his name registered as a member on the register of 
the company with due diligence and in the meantime certain other privileges and 
opportunities arise for purchase of new shares in consequence of the ownership of 
the shares already acquired (46). The principle of justice requires that the cestui 
que trust who gets all the benefits of the property should bear its burden, unless he 
can show some good reason why his trustee should bear them himself (46). The cir- 
cumstance that tlic transferee must, to perfect his legal title, apply for and obtain 
registration does not prevent the transfer from so operating, and pending registration 
the transferor is the trustee of the transferee (47). 

581 . Protection of transferor the transferee does not apply to have 

the transfer registered, the transferor can, or he can make an application to the 
Court for rectification of the register of members (48). This section is intended for 
the protection of the transferor if the transferee fail to perform his duty of getting 
the transfer registered (49). But it is the duty of the transferor to see that all 
formalities necessary to complete the transfer arc performed. If however the direc- 
tors fail in their duty to sec them performed, they cannot after a lapse of lime hold 
the transferor liable (50). 

582 . Forfeiture for non-payment of call '.—Where a call for payment of 
unpaid share money is made on the transferee of shares, before his name has been 
entered as a member, under sub-s. (a) of s. 36, the call would be invalid and hence the 
forfeiture of the shares for non-payment of the call money would also be invalid (51). 

582 A. Sub-s. (1) : — This corresponds to sub s. (1) of s. 34 of the previous 
Act. Mere knowledge ol the transfer on the part of the company’s officers is not 
enough to satisfy the requirements ol this sub-section (52). 

583 - Instrument of transfer A11 article conferring upon the directors 
powei to transfer shares inspit c of the absence of an instrument of transfer is ultra 
vires of this section (53). 

Where the articles of a private company were altered thus: That upon the 
death of any of the directors his share or shares shall, notwithstanding apy provision 
or direction made by him in his life time as to the disposition thereof upon his death 
to the contrary, be deemed to have passed upon his death to his wife, and such 
wife shall be the only person recognised by the company as having any title to the 
share or shares, it was held that the alteration of the articles was in contravention of 
s. 63 of the English Act of 1929 corresponding to the present section) as there was 
no instrument of transfer delivered to the company, nor has the right to the shares 
been transmitted to the widow by operation of law. The registration of the widow’s 

(44) Sabarathnam o. O. L. Travancore N. 8c Q. Bank, infra. 

(45) Mathalone v. Bombay Life Assurance Co, [1953! S. C. 308 See also E. D. 

Sassoon 8c Co. 7*. Patch [1943) 45 Bom. 1 . R. 46; Re Butt [1952] 1 A.E.R. 167 
(C.A.). 

(46) Mathalone v. Bombay Life Assurance Co. [1953] S. C. 308. 

(47) Re Rose [19.53] 1 A.fe.R. 1217 (C.A.). 

(48) Stranton Iron 8c Steel Co. [1873] 16 Eq. 559. 

(49) Skinner v. City of London Corpn . [1885] 14 Q.B.D. 882. 

(50) Murray v. Bush [1873] L.R. 6 H.L. 37. 

(51) Panna Lai v. Jagatjit [1952] Pepsu 47. 

(52) Suryanarayana w. Bank of Hindusthan [1955] U. C. 1004 (Mad.). 

(53) Madhava v . Canara Banking Corpn. [1941] M. 354. [1940] 2 M.L.J. 937, [1941] 
M.W.N. *8. 
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name was wrong and the register was ordered to be rectified by registering the ahares 
in the joint names of the personal representatives of the deceased (54). 

Sub-s. (5) of s. 34 of the old Act contemplated that before the company could 
lawfully register a transfer the following conditions should have been fulfilled, 
namely (i) the instrument of transfer was duly stamped; (ii) the instrument was 
executed both by the transferor and the transferee ; and (iii) the instrument was 
delivered to the company along with the scrip (55). 

58 3 A. “Duly •tamped 1 ' It is immaterial that the company does not 
demand a proper stamp ; nor does the fact that the instrument could be validated 
under the Proviso (a) of s. 35 of the Stamp Act, 1899 make it enforceable until the 
stamp duty and penalty are paid ; and s. 36 of that Act has no application as the 
proceedings before the company are not of a judicial character (55). 

Where the company in the exercise of its absolute discretion under its articles 
refuses the transfer on the ground that a duly executed and stamped instrument is 
not produced before it, the Court will not entertain an application under s. 155 
post for rectification of the register of members, as the company cannot be compelled 
to do something which it is not lawful for it to do (56). The remedy of the transferee 
is not limited to an application under s. 155, but he has the right to bring a suit 
to get his name registered, and where the case is a complicated one, an action should 
be brought (57). 

Before a shareholder claims that his name should be entered on the register of 
the company, he has to submit the share certificate and a properly executed and duly 
stamped transfer form. Where therefore an instrument of transfer properly stamped 
has not been given, it cannot be said that the transferee’s name was omitted without 
any sufficient cause (58). 

The W. Company upon the reduction of its capital, which was sanctioned by 
the Court, transferred to one of its shareholders 134 shares which it held in the L. 
Company, the consideration for the transfer being 10 s,, although the market value 
of the 134 shares was 149/. S. 74 (b) of the English Finance Act, 1910 provides that 
a transfer made for nominal consideration by a person in a fiduciary capacity shall 
not be charged duty under the section. On behalf of the company it was contended 
that it was acting in pursuance of an order of the Court and therefore acted in a 
fiduciary capacity and that the consideration was not inadequate for it consisted not 
merely of 10 s., but also of the suffering by the transferee of the reduction of the 
capital which materially affected him. Held (1) that the company had not acted in 
a fiduciary capacity ; (a) that the reduction of capital, even if it formed part of the 
same transaction, could not be considered as a consideration moving from the trans- 
feree to the company and (3) that ad valorem stamp duty was payable on the value 
of the 134 shares (59). 

By whom payable:— It a company registers an instrument of transfer which is 
not duly stamped, it would be doing something which is unlawful but there is no 
provision cither in the Companies Act or in the Stamp Act which makes the com- 
pany liable for the stamp duty. The liability rests upon the executant of the instru- 
ment of tanrsfer. If the document is brought before the revenue authorities they 
can impound it and realise the duty from the executant (60). 

(54) Rc Greene: Greene i t. Greene [1949] 1 A.E.R. 167. 

(55) Amraoti Electric Supply Co. v. R. S. Chandok [1954] N. *93. 

(56) Dhampur Sugar Mills [1955] N. U. C. 1997 (All.). 

(57) Mahadeo v . New Darjeeling U. Tea Co. [1951] 55 C.W.N. 408 following I.L.R. 
47 Cal. 901. 

(58) New Citizen Bank of India v. Asian Insurance Co. [1945] B. 149, 46 Bom. L.R. 
782, [1945] Bom 334. 

(59) Wigan Coal fc Iron Co. v. Inland Revenue Comrs. [1945] 173 L.T. 79. 

(60) Jagdish Mills [1955] N.U.C. 79 (S.B.) (Bom.), 56 Bom. L.R. 525. 
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58 3B. Blank transfer : — Where shares are purchased in open market with 
blank transfer forms duly executed by the registered shareholder, the ultimate pur- 
chaser filling up his name in the form is entitled to have his name entered ih the 
share register (61). 

584. Onus : — Where the directors refuse an application for transfer of 
shares, the presumption would be that the directors acted bona fide and the onus 
would be on the person challenging their action to establish the lack of bona fides 
and the impropriety on their part (6a). 

585. Directors’ refusal to register transfer The directors can in a proper 
case refuse to register a transfer, but they cannot sit over the matter indefinitely (63). 
Where the directors in refusing to register a transfer of shares reasonably and bona 
fide exercise their powers under the relevant articles, the refusal is valid (64). Where 
the directors refuse to consent to a transfer of shares, they arc not ordinarily bound 
to state their reasons, and even if they do not state their reasons, no presumption of 
bad faith can be drawn. In order to vitiate the exercise of their powers and to 
justify the inference by the Court, it must be distinctly made out that the directors 
have been acting from some improper motive, or arbitrarily and capriciously (65). 
See notes to s. 8* and Reg. 19 in Table A. 

The Court will not control the exercise of a discretion given by the articles to 
its directors as to registering transfers, unless it is proved that they are not exercising 
it bona fide. The presumption would be that they had acted bona fide and the 
onus would be on the person challenging their action to establish the lack of bom 
fides and the impropriety on their part (66). 

The discretion to refuse to register a proposed transfer should be exercised at the 
earliest opportunity. When the directors have once accepted the transfer and agreed 
to register it and have communicated their acceptance, they have no power to change 
their decision later on (67). 

Only a person who is on the register is in full sense of the word the owner of 
the shares. Before a shareholder on the register can get himself removed and other 
person can come in his stead, both must conform to the regulations of the com- 
pany (68). 

Where the application for registering a transfer is returned within one month 
of its presentation, this is tantamount to an intimation of refusal to register the 
transfer (69). Moreover under sub-s. (5) of s. 34 of the old Act a breach of sub-s. (4) 
thereof entailed a penalty and did not entitle the transferee to an automatic recti- 
fication of the register (69). 

As to transfer of shares generally, see notes to s. 8a and reg. 19, Table A. 

As to the liability of a past member in the winding up, see s. 4x6. 

109. Transfer by legal representative. — A transfer of 
the share or other interest in a company of a deceased member 


(61) Mahaluxmi Cotton Mills, infra. 

(ба) Coimbatore Kamala Mills v. Sundaram [1950] M. 7*5, [1950] 1 M.L.J. 808, [1950] 
M.W.N. 406, 63 M.L.W. 579. 

(63) Mahaluxmi Cotton Mills [ * 955] N.U.C. 399 (Cal.). 57 C.W.N. 10a. 

(64) Berry v. Tottenham fee. Athletic Co. [1936] 53 T.L.R. 100. 

(65) Mathcm Steam Tramway Co. [1927] 33 Bom. L.R. 184. See also Muthappa v. 
Salem Rajcndra Mills, infra. 

(бб) Coimbatore Kamala Mills v. Sundaram, supra. See also Muthappa v. Salem 
Rajcndra Mills [1955] M. 665, 68 M.L.W 6*4. 

(67) Wahid Bus & Mailsi Transport Co. (supra). 

(68) Sabarathnam v. O. L. Travancore N. & Q. Bank [1943! M. 111, 55 M.L.W. 653. 

(69) Amraoti Electric Supply Co. v. R. S. Chandok [1954] w. 493. 
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thereof made by his legal representative shall, although the 
legal representative is not himself a member, be as valid as if 
he had been a member at the time of the execution of the 
instrument of transfer. 

This section corresponds Co s. 35 of the previous Act, and s. 76 of the English 
Act of 1948. See also s. 34 (6) of the old Act— ‘Notes on Clauses. 

This was originally cl. 103 of the Bill. The Joint Committee have made some 
change in it with the following remark: “This clause is based on section 35 of the 
Indian Companies Act, 1913 with the omission of the words ‘other interest’. The 
Committee have restored these words” (vide J. G. R., para 5s). 

586 . Transfer and transmission — distinction : — Transfer and transmission of 
shares in a company are quite distinct from each other. The former is based upon 
the act of parties, while the latter is the result of the operation of law. In the case 
of a transmission of shares, they continue to be subject to the original liabilities, and 
if there was any lien on the shares for any sums due, the lien would subsist not- 
withstanding the devolution of the shares (70). 

587 . ‘‘Legal representative’*: — The term “legal representative” _ is borrowed 
from the English law. “Now in English law,” observed Brett, J., “though it may 
be regarded as settled that the primary meaning of ‘legal representative’ is ‘executor 
or administrator’, that meaning may be controlled by the context. Thus in certain 
cases it has been held to mean ‘next of kin’ ” (71). See Note 399, ante for fuller 
notes. 

588 . Rights of executors and legal representatives : — A deceased member 
remains a member so long as his name remains on the register without notice to the 
company of his death 7*). The executor or administrator of a deceased member 
does not become a member, unless he consents to be treated as such and to be entered 
on the register of members (73). The executoi however can insist on being as a 
member in his own right, without any reference to his representative capacity, unless 
the articles of association contain some authority to the contrary (74). The company 
must enter the rtames of the executors on the register in the order desired by the 
latter (74). 

Where the plaintiff on the basis of his deceased father’s will called upon a bank 
to transfer the shares standing in his father’s name to his name, but the bank 
arbitrarily refused to do so, it was held that the plaintiff was not entitled to give 
any evidence of special contract for the sale of the shares and to claim damages on 
its basis. But it is open to him to ask for general damages on the basis of a fall 

in the market of prices of the shares between the date of the final refusal of the 

bank and the date of the suit (75). 

The legal representatives of a deceased or bankrupt member are entitled to 
receive .on behalf of the estate any dividends, bonuses or benefits attaching to the 
shares and are liable to be put on the list of contributories in their representative 
capacity (76) ; but they are t not members unless they have become so by formal 

(70) Thenappa v. Indian Overseas Bank [1943] M. 743, [19431 2 M.L.I. *01. 

(71) Dinamani v. Elahdut [1904] 8 C.W.N. 843 at p. '851 

(72) Per Davey L. J. in New Zealand &c. Co. V Peacock [1894] 1 Q.B. 622. 

(73) Bowling 8c Welby’s Contract [1895] 1 Ch. 663 at p. 670) 

(74) T. H. Saunders 8c Co. [1908] 1 Cn. 415. 

(75) Thenappa v. Indian Overseas Bank, supra. 

<76) Vide ss. 430 and 431. 
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registration (77). Until they do this, they are not entitled to receive notices from 
the company (78). 

The legal reprsentatives of a deceased member can transfer the shares before 
getting themselves registered as members (79). Before registration they are liable 
for calls only in their representative capacity, but after registration they become 
personally liable (80). A company cannot reject the executor’s claim to the shares 
relying upon its articles which enable it to refuse transfers (81). Articles forbidding 
executors to exercise the rights of a member until they have been registered have 
been held to refer to the exercise of rights on their own behalf and not on behalf 
of the testator's estate (8a). As regards the executor’s right to transfer the shares 
of the testator, reg. 26 of Table A gives the directors the same right to decline or 
suspend registration as they would have had ill the case of a transfer by the deceased 
member before his death. But to exercise this right there must be a valid resolu- 
tion of the board (83). Sec notes to reg. 26, Table A. 

On the death of a holder of partly paid shares, the company cannot intervene 
to prevent distribution of the estate, unless a call has actually been made (84). 

, 589 , Lunatic’s shares : — Shares or stock registered in the name of a lunatic 
can only be transferred, under an order made in lunacy, by the person named in 
the order (85). A trustee in bankruptcy may disclaim the bankrupt’s interest in 
unsaleable or not readily saleable encumbered shares (86). 

590 . Notice in case of death of a member : — A notice served at the re 
gistered address of a deceased member is valid, if the company has no notice of his 
death (87V If tlic company is aware of the death, the notice should be served on 
the legal representative. It will be valid if the notice comes to the knowledge of 
the executors (88). Probate is not notice to the company of the contents of the will 
of the deceased member (89). 

591 . Rights of the estate of deceased member to new shares : — If the 

articles require that upon creation ol new shares they should first be offered to the 
members, the estate of a deceased member must have the benefit (90). The executor, 
though he has not registered himself as a member, can give notice in case of a 
reconstruction under s. 494 and has the same right to dissent from a reconstruction 
scheme (91). 

592 . “Personal representative” : -The expression “personal representative” 
which had been used in s. 7(3 of the English Act means the duly constituted re- 
presentative according to the law oi the country in which the company is registered 

(77) James v. Buena Ventura fee. Syndicate [1896! 1 Ch. 456. 

(78) Alien v. Gold Reefs of West Africa [1900) 1 Ch. 056. 

(79) Simpson v. Molson’s Bank [1895! A.C. 270. 

(80) Duff’s Executor’s case 1 1 886] 32 Ch. D. 301 (C.A.) : Buchan s case [1H79J 4 App. 
Cas. 547, .549; James n. Buena Ventura fee. Syndicate (supra). 

(81) Betuhcm Mills Spinning Go. [1879] n Ch. D. 900. 

(82) Llewellyn v. Kasinote Rubber Estates [1914] 2 Ch. 670. 

(83) Hackney Pavilion [1924] 1 Ch. 276. 

(84) Re King, Mellor v. South Australian I .and fee. Co. [1907 1 1 Ch. 72. 

(85) New York Security Trust Co. v. Keyset* [1901 1 1 Ch. 66 ( 3 . 

(86) Wise v. Landsdell [1921] 1 Ch. 320. 

(87) New Zealand Gold Co. v. Peacock (supra) : Tritumdas Mills Co. v. Haji Salx>n 
[1902] 4 Bom. L.R. 215. 

(88) James v. Buena Ventura fee. Syndicate (supra) at p. {67 : Allen v. Gold Reefs 
(supra) at n. 670. 

(89) Grundy v. Briggs I1910J i Ch. 444 - , „ , 

(90) James Buena Ventura fee. Syndicate (supra) : Allen v. Gold Reels (supra). 
Now see s. 8i. 

(91) See Llewellyn v . Kasinote Rubber Estates (supra). 
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(9*). A transfer executed by one of two executors, not registered as holders of the 
shares, may be a valid transfer (93) but where the names of the executors are placed 
on the register, they become joint sharcholdrs in their individual capacity, although 
they may be described as executors in the register, and consequently the shares can 
only be transferred by means of transfer executed by all of them (93). 

See notes to regs. 95 and *6 of Table A and to s. 430. 


110. Application for transfer. — (1) An application for 
the registration of a transfer of the shares or other interest 
of a member in a company may be made either by the 
transferor or by the transferee. 

(2) Where the application is made by the transferor and 
relates to partly paid shares, the transfer shall not be 
registered, unless the company gives notice of the application 
to the transferee and the transferee makes no objection to the 
transfer within two weeks from the receipt of the notice. 

(3) For the purposes of sub-section (2), notice to the 
transferee shall be deemed to have been duly given if it is 
despatched by prepaid registered post to the transferee at the 
address given in the instrument of transfer, and shall be 
deemed to have been duly delivered at the time at which it 
would have been delivered in the ordinary course of post. 

This section corresponds to sub-ss. (1) and (2) of s. 34 of the previous Act — Notes 
on Clauses . The Joint Committee have made some verbal changes in this section. 

See notes to s. 108. 


111. Power to refuse registration and appeal against 
refusal. — (1) Nothing in sections 108, 109 and 110 shall 
prejudice any power of the company under its articles to 
refuse to register the transfer of, or the transmission by 
operation of law of the right to, any shares or interest of a 
member in, or debentures of, the company. 

(2) If, in pursuance of any such power, a company refuses 
to register any such transfer or transmission of right, it shall, 
within two months from the date on which the instrument 
of transfer, or the intimation of such transmission, as the case 
may be, was delivered to the company, send notice of the 
refusal to the transferee and the transferor or to the person 
giving intimation of such transmission, as the case may be. 

If default is made in complying with this sub-section, 
the company, and every officer of the company who is in 

(92) New York Breweries v . A. G, [1899] A.C. 62, 70, 71. 

(93) Barton v. North Staff. Ry. Co. [1888] 38 Ch. D. 438. 
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default, < shall be punishable with fine which may extend to 
fifty rupees for every day during which the default continues. 

(3) The transferor or transferee, or the person who gave 
intimation of the transmission by operation of law, as the case 
may be, may, where the company is a public company or a 
private company which is a subsidiary of a public company, 
appeal to the Central Government against any refusal of the 
company to register the transfer or transmission, or against 
any failure on its part, within the period referred to in sub- 
section (2), either to register the transfer or transmission or 
to send notice of its refusal to register the same. 

(4) An appeal to the Central Government under sub- 
section (3) shall be made- 

fa) in case the appeal is against the refusal to register 
a transfer or transmission, within two months of the 
receipt by him of the notice of refusal •, and 

( b ) in case the appeal is against the failure referred to 
in sub-section (3), within two months from the expiry of 
the period referred to in sub-section (2). 

(5) The Central Government shall, after causing reason- 
able notice to be given to the company and also to, the trans- 
feror and the transferee or, as the case may require, to the 
person giving intimation of the transmission by operation of 
law and the previous owner, if any, and giving them a reason- 
able opportunity to make their representations, if any, in 
writing, by order, direct either that the transfer or transmission 
shall be registered by the company or that it need not be 
registered by it ; and in the former case, the company shall 
give effect to the decision forthwith. 

(6) The Central Government may, in its order aforesaid, 
give such incidental and consequential directions as to the 
payment of costs or otherwise as it thinks fit. ' 

(7) All proceedings in appeals under sub-section (3) or 
in relation thereto shall be confidential, and no suit, prosecu- 
tion or other legal proceeding shall lie in respect of any 
allegation made in such proceedings, whether orally or 
otherwise. 

(8) In the case of a private company which is not a 
subsidiary of a public company, where the right to any shares 
or interest of a member in, or debentures of, the company, 
is transmitted by a sale thereof held by a Court or other 

4 * 
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public authority, the provisions of subjections (3) to (7) 
shall apply as if the company were a public company : 

Provided that the Central Government may, in lieu of an 
order under subjection (5), pass an order directing the 
company to register the transmission of the right unless any 
member or members of the company specified in the order 
acquire the right aforesaid within such time as may be allowed 
for the purpose by the order, on payment to the purchaser of 
the price paid by him therefor or such other sum as the Central 
Government may determine to be a reasonable compensation 
for the right in all the circumstances of the case. 

This section is based on sub-ss, (4) and (5) of s. 34 of the previous Act and 
s. 78 of the English Act of 1948. Jr gives a right of appeal against refusal to re- 
cognize transfers, on the lines suggested in paras 42 and 43 of the C. I,. C. R. See 
also the summary at pages *38 and 239 of the Report. It has been made clear that 
there will be no right of appeal against refusal to recognize the transfer of shares of 
a private company which is not a subsidiary of a public company [sub-s. (3)]. Sub-s. 
(7) provides for appeals being heard in camera- Nates on Clauses. 

This was originally cl. 105 of the Bill, which has been altered by the Joint 
Committee with the billowing observation : “The Committee consider that not 
only the specific refusal of a Company to register a transfer of shares, but also its 
failure to do so within two months of lodging of the instrument of transfer, should 
be made appealable to the Central Government. The Committee have omitted sub- 
clause (4) so that appeals will be decided by the Central Government to whom they 
arc presented, and not by some other authority designated by the Central Govern- 
ment. Consequential amendments have been made in sub clauses (5) to (7) ( vide 
J.C.R., para 53). 

Sub-ss. (1), (2) and (3) of this section have been altered by the Lok Sabha to 
include therein transmission of shares. The l ok Sabha has similarly altered sub s. 
(5) and added sub s. (8). The effect of these alterations is that in the case of a 
private company which is not a subsidiary of a public company the exemptions granted 
under sub-ss.* (3) to (7) arc withdrawn where the right to any shares or interest of a 
member in or debentures of, the company is transmitted by sale by a Court or other 
public authority. In such cases the provision regarding appeal contained in sub-ss. 

(:5) to (7) wil * apply- 

Sec notes to s, 108. 

592(1). Directors’ power under articles to refuse registration: — Where the 
at tides of a private company confer on the directors an absolute and uncontrolled 
discretion to refuse registration of transfer of a share, whether fully paid up or not, 
and in the opinion of the directors it is not to the interest of the company to 
admit the proposed transferee to membership or (if he is already a member) to 
allow him to increase; his holding, and the directors in the exercise of that discretion 
refuse to register the transfei of a share, then unless it can be shown that the power 
was exercised mala fide or for any collateral purpose, the Court cannot overrule 
the decision of the directors and substitute its own judgment about the advisability 
of bringing the name of the person as a shareholder in the register (94). In Smith 
& Fawcett Ltd. (94) Lord Greene, M, R. observed': “Private companies are, of 

(94) Balwant Transport Co. v, Pesnandc [1956] N. 20 relying on Smith Sc Fawcett 
- Ltd. O94*] 1 A.E.R. 54 ** 
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course, separate entities in law, just as much as are public companies, but from the 
business and personal point of view, they are much more analogous to partnerships 
than to public corporations/' 

Where the company had adopted regulations 18 to 23 of Table A of the previous 
Act subject to the medication of reg. 20 thereof, then even in a case falling under 
reg. 92 (of the previous Act) the directors had the same right to decline or suspend 
registration as they would have had in the case of a transfer of a share by the 
deceased or insolvent person before the death or insolvency (94). 


112. Certification of transfer.— (1) The certification, 
by a company of any instrument of transfer of shares in, or 
debentures of, the company, shall be taken as a representation 
by the company to any person acting on the faith of the 
certification that there have been produced to the company 
such documents as on the face of them show a prima facie 
title to the shares or debentures in the transferor named in 
the instrument of transfer, but not as a representation that 
the transferor has any title to the shares or debentures. 

(2) Where any person acts on the faith of an erroneous 
certification made by a company negligently, the company shall 
be under the same liability to him as if the certification had 
been made fraudulently. 

(3) For the purposes of this section — 

(a) an instrument of transfer shall be deemed to be 
certificated if it bears the words “certificate lodged” or 
words to the like effect ; 

( b ) the certification of an instrument of transfer shall 
be deemed to be made by a company, if— 

(i) the person issuing the certificated instrument 
is a person authorised to issue such instruments of 
transfer on the company’s behalf ; and 

( ii ) the certification is signed by any officer or 
servant of the company or any other person, authorised 
to certificate transfers on the company’s behalf, or if 
a body corporate has been so authorised, by any 
officer or servant of that body corporate ; . 

(c) a certification shall be deemed to i>e signed by 
any person, if it purports to be authenticated, by. his 
signature unless it is shown that the signature was placed 
there neither by himself nor by any person authorised to 
use the signature for the purpose of certificating transfers 
on the company’s behalf. 

This section is new. It incorporates the provisions of s. 79 of the English Art 
of 1948, as suggested in para 45 of the C. L. C. R. Only a few drafting improve- 
ments have been effected — Notes on Clauses . 
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The C. L/C. observe : “In paragraph 139 of the report the Cohen Committee 
referred to a practical difficulty caused by the indivisibilily of share certificates, and 
recommended that the law as to the “certification of shares" should be clarified and 
placed beyond the reach of conflicting judicial decisions." (C. L. C. R., para 45). 

In cl. (c) of sub*s. (if) of this section the words “or initials (whether hand written 
or not" after the words "authenticated by his signature” have been deleted by the 
Joint Committee (vide J.C.R., para 54). 

The original cl. 107 of the Bill dealing with “Evidence of grant of probate or 
letters of administration" has been deleted by the Joint Committee with the follow- 
ing remark : “This clause, although a similar provision occurs in the English Act 
(Section 82), has been omitted as being unnecessary" ( vide J. C. R., para 55). 


Issue of Certificate of Shares, etc. 

113. Limitation of time for issue of certificates. — (1) 
Every company shall, within three months after the allotment 
of any of its shares, debentures or debenture stock, and within 
three months after the application for the registration of the 
transfer of any such shares, debentures or debenture stock, 
complete and have ready for delivery the certificates of all 
shares, the debentures, and the certificates of all debenture 
stock allotted or transferred, unless the conditions of issue of 
the shares, debentures or debenture stock otherwise provide. 

The expression “transfer”, for the purposes of this sub' 
section, means a transfer duly stamped and otherwise valid, 
and does not include any transfer which the company is for 
any reason entitled to refuse to register and does not register. 

(2) If default is made in complying with sub-section (1), 
the company, and every officer of the company who is in 
default, shall be punishable with fine which may extend to 
five hundred rupees for every day during which the default 
continues. 

(3) If any company on which a notice has been served 
requiring it to make good any default in complying with the 
provisions of sub-section (1), fails to make good the default 
within ten days after the service of the notice, the Court may, 
on the application of the person entitled to have the certificates 
or the debentures delivered to him, make an order directing 
the company and any officer of the company to make good 
the default within such time as may be specified in the order ; 
and any such order may provide that all costs of and incidental 
to the application shall be borne by the company or by any 
officer of the company responsible for the default. 

This section has been inserted by the Joint Committee with the following obser- 
vation: “This simply reproduces original clause 379. The Committee consider that 
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the proper place for this provision is here” ( vide J.C.R., para 56). This corresponds 
to s. 108 of the previous Act and s. 80 of the English Act of <1948.. , . , 

592 X. Lien not to be entered : — A company should not enter on the certifi- 
cate any statement that it has a lien on the shares (95). A certifiacte is pritna facie 
evidence of title of the person named therein (96). 

592 A. Rights of holder in good faith : — The holder in good faith for 
value of an untrue certificate has a right to damages against the company but not 
to the shares as against the true owner (97). If the certificate is a forgery, the com- 
pany conics tinder no liability (98) even when the forgery was the* act* of its 
secretary (99). 

592 B. Secretary’s authority : — In the absence of any evidence that the com- 
pany has ever held out the secretary as having authority to do anything more than 
the mere ministerial act of delivering share certificates, when duly made, to 'the 
true owners of the shares, the company is not estopped by the forged certificate from 
disputing the claim of the plaintiffs or responsible to them for the wrongful action 
of the secretary (99). 

592 C. Legal and equitable titles : — ’ Tlic certificate only shows the legal 
title to the shares and accordingly the person who relics upon the certificate should 
get his title made complete by taking a transfer to his own name and getting his name 
registered ; otherwise a previous equitable title, e.g., a mortgage may intervene (1). 

592 D. The statement usually contained in a certificate that no transfer will be 
registered without production of the certificate did not render the company liable 
for any loss arising to a person holding the certificate, nor was it a contract that 
a transfer would not be registered without its production. Such a note was a mere 
statement of the company’s practice and was not a contract (it). But now see sub-s. 

(1) of s. 108. 

Apart from this section the certificates should be issued within a reasonable 
time (3). 

See notes to ss. 84 and 193. 


Share warrants 

114. Issue and effect of share warrants to bearer. — (1) 
A public company limited by shares, if so authorised by its 
articles, may, with the previous approval of the Central 
Government, with respect to any fully paid'up shares, issue 
under its common seal a warrant stating that the bearer of the 
warrant is entitled to the shares therein specified, and may 
provide, by coupons or otherwise, for the payment of the 
future dividends on the shares specified in the warrant. 

(95) W. Key & Son [igojf] i Ch. 467. 

(96) S. 84. 

(97) Hart v. Frontino &c. Co. [1870] I..R. 5 Ex. in ; Bahia 8c San Franscisco Rv. Co. 
[1868] L.R. 3 Q.B. 584. 

(98) Ottos Kopje Diamond Mines [1893] 1 Ch. 618 ; but sec Balkis Consolidated Co. 
v . Tomkinson [1893] A.C. 396. 

(99) Ruben v. Great Fingall Consolidated [1906] A.C. 439- 

(1) Moore t'. North Western Bank [1891] 2 Ch. 599; Peat v. Clayton [ » Ch. <>59. 

(2) Guy v, Waterlow [1909] 25 T.I..R. 515. 

(3) Burdett v . Standard Exploration Co [1899] 16 T.L.R. 112. 
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(2) The warrant aforesaid is in this Act referred to as a 
“share warrant”. 

(3) A share warrant shall entitle the bearer thereof to the 
shares therein specified, and the shares may be transferred by 
delivery of the warrant. 


115. Share warrants and entries in register of 
members. — (1) On the issue of a share warrant, the company 
shall strike out of its register of members the name of the 
member then entered therein as holding the shares specified 
in the warrant as if he had ceased to be a member, and shall 
enter in that register the following particulars, namely : — 

(a) the fact of the issue of the warrant ; 

( b ) a statement of the shares specified in the warrant, 

distinguishing each share by its number ; and 

(c) the date of the issue of the warrant. 

(2) The bearer of a share warrant shall, subject to the 
articles of the company, be entitled, on surrendering the 
warrant for cancellation and paying such fee to the company 
as the Board of directors may from time to time determine, 
to have his name entered as a member in the register of 
members. 

(3) The company shall be responsible for any loss incurred 
by any person by reason of the company entering in its register 
of members the name of a bearer of a share warrant in respect 
of the shares therein specified, without the warrant being 
surrendered and cancelled. 

(4) Until the warrant is surrendered, the particulars 
specified in sub-section (1) shall be deemed to be the parti- 
culars required by this Act to be entered in the register of 
members ; and, on the surrender, the date of the surrender 
shall be entered in that register. 

(5) Subject to the provisions of this Act, the bearer of a 
share warrant may, if the articles of the company so provide, 
be deemed to be a member of the company within the mea- 
ning of this Act, for any purposes defined in the articles. 

(6) If default is made in complying with any of the re- 
quirements of this section, the company, and every officer of 
the company who is in default, shall be punishable with fine 
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which may extend to fifty rupees for every day during which 
the default continues. 

SS. 114 and 115 arc based on ss. 43-48 of the previous Act and ss. 83 and na 
of the English Act of 1948. The safeguards suggested by the Company Law Committee 
in para, 46 of the Report, viz . that the prior approval of the Central Government 
should be obtained for issue of bearer share warrants and that the articles of the 
company should specifically authorise the issue of such warrants, have been em- 
bodied in the sections — Notes on Clauses. 

Alterations have been made in section 114 by the Joint Committee with the 
following remark : ‘Tor the word ‘company* the words ‘public company' have 
been substituted in sub-clause (1). There is no need to authorise a private company 
to issue bearer share- warrants (vide J.C.R., para 57). 

593 . In the case noted below it was contended that the power of a company 
to issue stock warrants to bearer has been impliedly repealed by the English Com- 
panies Act of 1929 : held, that the Act kept alive the power to issue both classes of 
warrants to bearer (4). 

594 . Shaio warrants to bearer arc negotiable by mercantile usage and arc trans- 
ferable by delivery. So, even if it has been previously stolen, a subsequent inno- 
cent purchaser for value gets a good title (5). 


Penalty for personation of shareholder 

116. Penalty for personation of shareholder. — If any 
person deceitfully personates an owner of any share or interest 
in a company, or of any share warrant or coupon issued in 
pursuance of this Act, and thereby obtains or attempts to 
obtain any such share or interest or any such share warrant or 
coupon, or receives or attempts to receive any money due to 
any such owner, he shall be punishable with imprisonment 
for a term which may extend to three years and shall also be 
liable to fine. 

This section is new. It corresponds to s. 84 of the English Act of 1948 and is 
based on the following recommendation of C. L. C. R., para 237: “There is no 
provision in the Indian Companies Art for penalising the false personation of a 
shareholder. .Section 84 of the English Companies Act, 1948, which reproduces 
section 71 of the English Companies Act, 1929, imposes heavy penalty on any person, 
who falsely and deceitfully personates any owner of any share or interest in any 
company, and thereby obtains or endeavours to obtain any such share or interest 01 
share warrant or coupon or receives or endeavours to receive any money due to any 
such owner. We suggest that a similar provision should be inserted in the Indian 
Companies Act under this Part of the Act," 

It is, however, considered that the best place for this provision is here rather 
than in the place suggested by the C. L. C. The maximum penalty provided is 3 
years' imprisonment — Notes on Clauses. 


X4) Pilkington v. United Rys, &c. Warehouses [1931] 144 L.T. j 15. 

(5) Webb, Hale 8 c Co. v. Alexandra Water Co. [1905] 93 L.T. 339, 21 T.L.R, 572 
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Special Provisions as to Debentures 

117. Debentures with voting rights not to be issued 
hereafter.— No company shall, after the commencement of 
this Act, issue any debentures carrying voting rights at any 
meeting of the company, whether generally or in respect of 
particular classes of business. 

This section is new. It is based on the following recommendation of the C. L. 
C. in para 227 of their Report: “In view of the secured position of the former (*.<?., 
debenture-holders), under the usual tenns of debenture trust-deeds^ we consider it 
wrong in principle that their position should be further strengthened by giving them 
the right to vote on the same basis as the shareholders of the company. If debenture- 
holders posses.? voting rights, they may be in a position to influence the policy of 
the company in a manner which may be detrimental to the interests of the general 
body of shareholders, \part from other abuses to which this practice is liable and 
on which we need not dilate in this context, we see no good reason for conferring 
voting rights 011 debenture-holders. A suitable provision should, therefore, be made 
at an appropriate place in the Act prohibiting this practice/* 


118. Right to obtain copies of and inspect trust 
deed. — (I) A copy of any trust deed for securing any issue 
of debentures shall be forwarded to the holder of any such 
debentures or any member of the company, at his request and 
Within seven days of the making thereof, on payment — 

(a) in the case of a printed trust deed, of the sum of 
one rupee ; and 

( b ) in the case of a trust deed which has not been 
printed, of six annas for every one hundred words or frac- 
tional part thereof required to be copied. 

(2) If a copy is refused, or is not forwarded within the 
time specified in sub-section (1), the company, and every 
officer of the company who is in default, shall be punishable, 
for each offence, with fine which may extend to fifty rupees 
and with a further fine which may extend to twenty rupees for 
every day during which the offence continues. 

(3) The Court may also, by order, direct that the copy 
required shall forthwith be sent to the person requiring it. 

(4) The trust deed referred to in sub-section (1) shall 
also be open to inspection by any member or debenture holder 
of the company in the same manner, to the same extent, and 
on payment of the same fees, as if it were the register of mem- 
bers of the company. 
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, This section is based on s. 195 of the previous Act and s. 87 of the English Act 
of 1948. The provision for inspection of the register of debenture holders has been 
incorporated in a later section* viz., cl. 156 (now 163), Cl. 11a (now s. it8) has there- 
fore been confined to the furnishing of a copy of the trust deed issued with respect to 
any debentures. Power has been given to compel the Court to order a copy of the 
trust deed to be supplied and the penalty has been confined to officers of the com- 
pany in default — Notes on Clauses. 

The Joint Committee have inserted the new sub*s. (4) where it has been provided 
that the documents referred to in this section should be open to inspection by any 
member or debenture-holder of the company concerned (vide J.C.R., para 58). 

595* Right to Inspect: — The right to inspect the register does not include 
the right to take extracts from or to take copies of the entries in the register (5a)* 
a copy may however be obtained on payment of the prescribed fee. But 
see the case noted below (6) where it has been held that the right of inspection 
and perusal of the register of debenture stock holders given under this section in- 
cludes a right to take copies. The fact that a person has taken his stock in a com- 
pany at the instance of a rival company and for the purpose of serving the interest 
of the latter* does not disentitle him to the assistance of the Court in enforcing the 
statutory right (6). The holders of income stock certificates which fulfilled the 
characteristics of a debenture were entitled to inspection of the register thereof (7). 

596. Debenture trust*deed : — The power conferred by a trust-deed in a 
majority must be exercised bona fide and the Court will interfere to prevent unfair- 
ness or oppression ; but subject to this, each debenture-holder may vote with regard 
to his individual interests, though those interests may be peculiar to himself and not 
shared by other debenture-holders (8). A secret bargain by one debenture-holder for 
special treatment might be considered as corrupt ; but there can be no question of 
bribery where a scheme openly provides for the separate treatment of persons with 
special interests (8). 

597. Trustee’s remuneration: — The trustees of a debenture-deed are not 
entitled to any remuneration* unless there is any provision therefor in the contract. 
The relation of trustee and rrstui qua trust excludes any idea of remuneration except 
by express antecedent contract (9). 

119. Liability of trustees for debenture holders. — (I) 
Subject to the provisions of this section, any provision con- 
tained in a trust deed for securing an issue of debentures, or in 
any contract with the holders of debentures secured by a trust 
deed, shall be void in so far as it would have the effect of 
exempting a trustee thereof from, or indemnifying him against, 
liability for breach of trust* where he fails to show the degree 
of care and diligence required of him as trustee, having regard 
to the provisions of the trust deed conferring on him any 
powers, authorities or discretions. 

(5a) Balaghat Gold Mining Co. [1901] 2 K.B 665. 

(61 Mutter v. Eastern Sc Midland Rys, Co. [1888] 38 Ch. D. 9a. 

(7) Lemon v. Austin Friars Investment Trust, supra, 

(8) Goodfellow vr Nelson Line (Liverpool) Ltd. [191a] * Ch. 324. 

(9) In re Accles [1902] W.N. 164, 18 T.L.R. 786. See also the Indian Trusts Act (II 

of 1882)* s. 50. 


4 * 
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(2) Sub-section (1) shall not invalidate — 

(a) any release otherwise validly given in respect of 
anything done or omitted to be done by a trustee before 
the giving of the release ; or 

(b) any provision enabling such a release to be given— 

(i) on the agreement thereto of a majority of not 
less than three-fourths in value of the debenture 
holders present and voting in person or, where 
proxies are permitted, by proxy, at a meeting summon- 
ed for the purpose ; and 

(ii) either with respect to specific acts or omissions 
or on the trustee dying or ceasing to act. 

(3) Sub-section (1) shall not operate — 

(a) to invalidate any provision in force at the com- 
mencement of this Act so long as any person then entitled 
to the benefit of that provision or afterwards given the 
benefit thereof under sub-section (4) remains a trustee of 
the deed in question ; or 

(b) to deprive any person of any exemption or right 
to be indemnified in respect of anything done or omitted 
to be done by him while any such provision was in force. 

(4) While any trustee of a trust deed remains entitled to 
the benefit of a provision saved by sub-section (3), the benefit 
of that provision may be given either — 

(a) to all trustees of the deed, present and future ; or 

( b ) to any named trustees or proposed trustees thereof ; 
by a resolution passed by a majority of not less than three- 
fourths in value of the debenture holders present in person or, 
where proxies are permitted, by proxy, at a meeting called for 
the purpose in accordance with the provisions of the deed or, 
if the deed makes no provision for calling meetings, at a meeting 
called for the purpose in any manner approved by the Court. 

This section is new. It corresponds to s. 88 of the £nglish Act of 1948. Its in- 
corporation is based on para 298 of the C. L. C. R. which says: “Both the Cohen 
Committee and the Millin Commission in South Africa recommended the adoption of 
the provisions embodied in this section of the English Act. The effect of this section 
is that a general provision in any trust-deed exempting the trustees for debenture- 
holders from liability is rendered void, but ‘enabling’ clauses as distinct from ‘in- 
demnity’ clauses are permitted. This section does not affect the right of existing 
trustees , who retain whatever rights or indemnity they enjoyed before the Act, but 
prohibits the general exemption or indemnity in regard to new appointments. This 
provision in the English Act was designed to prevent the common practice, under 
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which most trustees for debcn turer holders were appointed under trust-deeds contain- 
ing the clause which absolved trustees from liability for anything but their, wilful 
neglect or default. Trustees for debenture-holders should show the same degree of 
care and diligence in administering debenture trusts as are required of other trustees 
and wc see no reason why they should be permitted to escape their liability where 
they do not do so. We, therefore recommend that a new section on the lines of 
section 88 of the English Act should be incorporated in the Indian Companies Act.*’ 

120* Perpetual debentures. — A condition contained in 
any debentures or in any deed for securing any debentures, 
whether issued or executed before or after the commencement 
of this Act, shall not be invalid by reason only that thereby, 
the debentures are made irredeemable or redeemable only on 
the happening of a contingency, however remote, or on the 
expiration of a period, however long. 

This section corresponds to s. 126 of the previous Act and s. 89 of the English 
Act of 1948 — Notes on Clauses . 

598. Clog on redemption s— ' This section provides that a condition which 
would be a clog on the equity of redemption in the case of a mortgage given by an 
individual shall not be invalid in the case of debentures issued by a company (10). 
But it has been held that under the ordinary law any provision in a debenture or 
trust deed which amounts to a clog or fetter upon the company’s power to redeem 
the property charged, whether specifically or by way of floating charge, is void in the 
case of a company as completely as in the case of an individual (11). It was held in 
England that a company authorized to borrow money on debentures had no power 
under its memorandum of association to issue irredeemable debenture stock (is). The 
equitable principle that a mortgage cannot be made irredeemable applies to other 
mortgage transactions of companies (15). 

599. Redemption of debentures : —Where the debenture becomes enforce- 
able on the happening of certain events, the debenture-holders have a right to 
require payment on the happening of those events, but they do not put the debenture- 
holders in a position of being compelled to accept payment. Where the events are 
entirely within the control of the company it cannot, by determining the event, 
compel the debenture-holders to accept his money at a moment’s notice (14). But 
the debenture-holders cannot refuse to accept payment on the company being com- 
pulsorily wound up (15). 

Where debentures become enforceable on the happening of certain events, but 
can only be compulsorily redeemed b) the company by payment of a premium 
thereon, the guarantors of the interest of such debentures can give the usual notice 
to such debenture-holders and pay them off their principal and interest but without 
being under the necessity to pay them the premium that the company would have 
had to pay, if they had wished to pay off the debentures before die security became 
enforceable (15). 

(10) See Cuban Land Co. [1921] 2 Ch. 147 at p. 151. 

(11) Kreglinger v. New Patagonia Meat &c. [1914] A.C. 55. 

(12) Southern Brazillian &c. Co. [1905] 2 Ch. 78. 

(13) Knightsbridge Estates Trust v. Bvrne [1938] Ch. 741. Sec also Samuel v. Jarrah 
Timber Corpn. [1904] A.C. 323, following Noakes & Co. v. Rice [1902] A.C. 24 : 
Kreglinger v. New Patagonia .Meat Co. [1914] A.C. 25 ; De Beers Consolidated 
Mines x>. British S. Africa Co. [1910] 2 Ch. 502, {1912] A.C. 52. 

(14) General Motor Cab No. 2 [1912] 56 Sol. Jo. 573. 

(15) Consolidated Gold Fields v. Simmer & Jack East Ltd. [1913] 82 LJ. Ch. 214, 108 

£.T. 488. 
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600 . Effect of death of debenture-holder The death of a registered 
holder of debentures docs not relieve the company of the obligation to seek out its 
creditors, the company having been informed before who the person was to whom a 
tender should be made (16). 

601 . Restriction on right of debenture-holder not illegal : — The condition 
of debentures issued by a private company made the principal money thereby secured 
immediately payable in certain events and provided that “no action shall be taken 
under this debenture except with the consent in writing of a majority of the deben- 
ture-holders” (he meaning of the terms being defined. The principal money secured 
by some of the debentures became payable under the conditions and an action was 
brought to recover the principal with interest. The consent in writing mentioned 
above had not however been obtained. It was held: (i) that there was nothing 
illegal in a restriction in a debenture deed on the rights of a debenture-holder, so 
that a provision that a majority of the debenture-holders might by resolution modify 

.the terms of the debentures or fetter or restrict the rights of the debenture-holders 
was legitimate, provided that the majority acted in good faith and not by way of 
oppressing any individual debenture- holder ; (a) that the condition under considera- 
tion was not repugnant to the previous condition making the principal money 
immediately payable in certain events, and, as it was a condition precedent which 
had not been • fulfilled, judgment was given for the defendant (17). 

602 . Construction of debenture deed: — A company issued debentures 
which it covenanted to pay off “on or after January 1st, 1898,“ the debentures to be 
paid off being selected by ballot, and six months’ notice being given to the holders 
thereof. The company contended that the debentures were repayable after the 
above date only after a ballot had been held and six months’ notice had been given 
to the holders of the drawn debentures. It was held, that inasmuch as the covenant 
created a liability to pay off on or after the date specified upon demand, the clause 
seeking to limit its operation to such debentures as should be drawn by ballot was 
void for repugnancy (18). 

Where the combined effect of the debentures and trust-deed executed by a com- 
pany was to give a floating charge on its assets and it was provided thereon that the 
principal money thereby secured should become immediately payable if an order was 
made or an effective resolution passed for winding up the company, it was held that 
when the business of the company came to an end bv winding up the security ceased 
to be a floating one and the debentures became immediately payable and the security 
became enforceable (19). As to how the amount due to each debenture-holder for 
interest and principal should be calculated in a case where a series of debentures are 
issued to rank pari passu as a floating charge, see the case noted below (20). 

Stock which is expressed to be “redeemable” at the option of the company is 
not repayable on the demand of the holder (*1). 

603 . Power to modify terms: — To give a power to modify the terms on 
which debentures in a company aTe secured is not uncommon in practice. The busi- 
ness interests of the company may render such a power expedient even in the interest 
of the class of debenture-holders as a whole. The provision is usually made in the 
form of a power conferred by the instrument constituting the debenture security 
upon the majority of the class of holders. It often enables them to modify by special 
resolution properly passed the security itself. The provision of such a power given 

/ 16) Fowler v. Midland Electric Gorpn. [1917] 1 Ch. 656. 

(17) Pethybridge v. Unibifocal Co. [1918] W.N. *78, 

(18) Tewkesbury Gas Co. [1911] 2 Ch. 279. affirmed on appeal [19**] 1 Ch. 1. 

(19) Player v. Crompton k Co. [1914] 1 Ch. 954. 

(m\ Midland Express Ltd. [1914] 1 ch - 4 1 - 

(si) Council of Edinburgh v. British Linen Bank [1913] A.C. 133. 
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to a majority bears some analogy to such a power as that conferred by s. 13 of the 
English. Companies Act of 1908 (s. 31 of the present Act) which enables a majority 
of the shareholders by a special resolution to alter the articles of association (as). 

121. Power to re-issue redeemed debentures in cer- 
tain cases.-— (1) Where either before or after the commence- 
ment of this Act, a company has redeemed any debentures . 
previously issued, then, — 

(a) unless any provision to the contrary, whether 
express or implied, is contained in the articles, or in the 
conditions of issue, or in any contract entered into by the 
company ; or 

( b ) unless the company has, by passing a resolution to 
that effect or by some other act, manifested its intention 
that the debentures shall be cancelled ; 

the coippany shall have, and shall be deemed always to have 
had, the right to keep the debentures alive for the purposes of 
re-issue ; and in exercising such a right, the company shall 
have, and shall be deemed always to have had, power to re- 
issue the debentures either by re-issuing the same debentures 
or by issuing other debentures in their place. 

(2) Upon such re-issue, the person entitled to the deben- 
tures shall have, and shall be deemed always to have had, the 
same rights and priorities as if the debentures had never been 
redeemed. 

(3) Where with the object of keeping debentures alive 
for the purpose of re-issue, they have, either before or after 
the commencement of this Act, been transferred to a nominee 
of the company, a transfer from that nominee shall be deemed 
to be a re-issue for the purposes of this section. 

(4) Where a company has, either before or after the 
commencement of this Act, deposited any of its debentures to 
secure advances from time to time on current account or other- 
wise, the debentures shall not be deemed to have been redeem- 
ed by reason only of the account of the company having 
ceased to be in debit whilst the debentures remained so 
deposited. 

(5) The re-issue of a debenture or the issue of another 
debenture in its place under the power by this section given to, 
or deemed to have been possessed by, a company, whether the 

(us) British America Nickel Corpn. v. M. I. Obrien, Ltd. [19*7] A.C. g&j, {i9*7j 
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reissue or issue was made before or after, the commencement 
of this Act, shall be treated as the issue of a new debenture 
for the purposes of stamp duty, but it shall not be so treated 
for the purposes of any provision limiting the amount or 
number of debentures to be issued : 

Provided that any person lending money on the security of 
a debenture reissued under this section which appears to be 
duly stamped may give the debenture in evidence in any 
proceedings for enforcing his security without payment of the 
6tamp duty or any penalty in respect thereof, unless he had 
notice or, but for his negligence, might have discovered, that 
the debenture was not duly stamped ; but in any such case the 
company shall be liable to pay the proper stamp duty and 
penalty. 

(6) Nothing in this section shall prejudice — 

(a) the operation of any decree or order of a Court of 
competent jurisdiction pronounced or made before the 
twenty-fifth day of February, 1910, as between the parties 
to the proceedings in which the decree or order was made ; 

(b) where an appeal has been preferred against any 
such decree or order, the operation of any decree or order 
passed on such appeal, as between the parties to such 
appeal ; or 

(c) any power to issue debentures in the pla ce of any 
debentures paid off or otherwise satisfied or extinguished, 
reserved to a company by its debentures or the securities 
for the same. 

This section corresponds to s. 127 of the previous Act and s. 89 of the English 
Act of 1948. 

This was originally cl. 115 of the Bill, sub-s. 1 (b) of which has been omitted by 
the Joint Committee as being unnecessary {vide J.C.R., para 59). 

604. Scope :-The intention of this setcion is not that the debentures can be 
made perpetual debentures by the postponement on a re-issue of the date of redemp- 
tion, but to give the power only to revive the original transaction, not power to enter 
into a new and different transaction (23). The power to re-issue debentures cannot 
extend to give the company power to issue debentures which are not the same in 
their terms, as the original debentures (*3). 

605. Effect of tfub«s. ( 1 ) •Sub-sec. (1) nullifies the decision of the Court 
of Appeal in George Routledge & Sons (24) which declared that a company could not 
re-issue any debenture which it had paid off unless it was a condition of the original 
issue that the company should have such power. 


(23) Autofagasta &c. Ry. Co.’s Trust Deed [1939] Ch. 732. 

(24) [1904] 2 Ch. 474. See also Tasker & Sons [1905] 2 Ch. 587, and Russian P. Sc L. 
Fuel Co. [1907] 2 Ch. 540. 
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In sub»scc. (1) the word ‘‘always" means “before” the passing of the Act of 
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606* Effect of SUB«S« (4) : — Sub-sec, ( 4 ) counteracts the effect of London 
Petroleum be. Trust v. Russian Petroleum Co. (26) in which it was held in a case 
where debentures were deposited to secure advances on current account and the 
advances were repaid while the debentures remained so deposited, that the deben- 
tures had been redeemed and the security was gone. 

607. Section it retrospective : — This section is retrospective except as to 
cases decided by a Court of competent jurisdiction before 25th February, 1910, A 
winding up order made before that date is not an “order” within the meaning of 
sub-sec. (6) (27). 

122. Specific performance of contract to subscribe 
for debentures. — A contract with a company to take up and 
pay for any debentures of the company may be enforced by a 
decree for specific performance. 

This section corresponds to s. 128 of the previous Act and s. 92 of the English 
Act of 1948 — Notes on Clauses. 

607 A. Specific performance : — In the case of debentures issued by a com- 
pany this section relaxes the rule that specific performance cannot be granted in res- 
pect of a contract to lend money even to a company as was held in South African 
Territories v. Wellington (28). The ordinary rule is that a contract to lend money 
simply or on a mortgage cannot be specifically enforced, compensation in money 
being an adequate relief (29). “Until s. 16 of the (Eng.) Companies Act, 1907, 
reproduced by this (s. 76 of Act of 1929) section, specific performance of such an 
agreement could not be enforced. The measure of damages on breach of such a 
contract was merely the actual loss by the breach. The company could not sue for 
the amount of the debenture or of the instalments unpaid thereon” (30). Where a 
loan has been made, the Court will however decree specific performance of an agree- 
ment to give security (31). 

608. Where it will not be granted A company after forfeiting deben- 
tures for failure to pay calls is not entitled under ibis section to an order for specific 
performance of a contract to take and pay for debentures, notwithstanding the articles 
of association containing a stipulation purporting to be applicable to such deben- 
tures, that a shareholder alter forfeiture of shares shall still lie liable for calls as if 
the shares had not been forfeited ($'■*/. 


(25) Fitzgerald v . Pearse [1908] 1 I.R. 279. 

(26) [1907] 2 Ch. 540. 

(27) New London & Suburban Co. [1908] 1 Ch. 621. 

(28) [1898] A.C. 309. 

(29) See s. 21, cl. (a), Specific Relief Act (I of 1877) and Western Wagon and Property 
Co. v. West [1892] 1 Ch. 271 ; Rogers v . Ghallis [1859] 27 Beav. 175 at pp. 178, 
179 ; Sheikh Galini v. Sadarjan Bibi [1915] 43 Cal. 59 ; Ram Het v. Pokhar [1931] 
7 Luck. 237 ; Sichel v. Mosenthal [1862I 30 Beav. 371 (377) ; Sew Singh v. Mukha 
Singh [1936] L. 727', 17 Lah. 270, 184 I.fc. 582 ; Larios v. Gurtcy [1873] L.R. 

P C. S46 (354). 

(30) Buckley, 11th cd., p. 159. 

(31) Hermann v . Hodges [1873] 16 Eq. 18. 

(32) Kuala Pahi Rubber Estate v. Mowbray [1914] W.N. 321, 111. L.T. 1072. 
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123* Payments of certain debts out of assets subject 
to floating charge in priority to claims under the charge.— 

(1) Where either— 

(a) a receiver is appointed on behalf of the holders of 
any debentures of a company secured by a floating charge ; 
or 

(b) possession is taken by or on behalf of those deben- 
ture holders of any property comprised in or subject to the 
charge ; 

then, if the company is not at the time in course of being 
wound up, the debts which in every winding up are, under the 
provisions of Part VII relating to preferential payments, to be 
paid in priority to all other debts, shall be paid forthwith out 
of any assets coming to the hands of the receiver or other 
person taking possession as aforesaid in priority to any claim 
for principal or interest in respect of the debentures. 

(2) In the application of the provisions aforesaid, section 
530 shall be construed as if the provision for payment of 
accrued holiday remuneration becoming payable on the ter- 
mination of employment before or by the effect of the winding- 
up order or resolution were a provision for payment of such 
remuneration becoming payable on the termination of employ- 
ment before or by the effect of the appointment of the receiver 
or possession being taken as aforesaid. * 

(3) The periods of time mentioned in the said provisions 
of Part VII shall be reckoned from the date of appointment of 
the receiver or of possession being taken as aforesaid, as the 
case may be. 

(4) Where the date referred to in sub-section (3) occurred 
before the commencement of this Act, sub-sections (1) and (3) 
shall have effect with the substitution, for references to the 
said provisions of Part VII, of references to the provisions 
which, by virtue of sub-section (9) of section 530, are deemed 
to remain in force in the case therein mentioned, and sub- 
tion (2) shall not apply. 

(5) Any payments made under this section shall be recoup- 
ed, as far as may be, out of the assets of the company available 
for payment of general creditors. 

This section corresponds to s. 1*9 of the previous Act and s. 94 of the English 
Act of 1948 — Notes on Clauses , 

This was originally cl. 117 of the Bill. The Joint Committee have inserted the 
new sub-ss. (#) and (4), 
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609. The debts entitled to preferential payment in the winding up arc sped* 
lied in s. 530. For cases see notes to that section. 

610 . Sub-s. (1) is not merely a negative provision whereby the receiver is 
under no duty to make preferential payments so long as he does not pay the deben- 
ture-holders, but it requires the receiver to pay the preferential creditors out of any 
assets coming to his bands. Therefore where the receiver had assets in 1945 out of 
which he could have paid the authority but had not done so, he was liable to them 
in tort (33). 

611. Preferential payments Where a receiver is appointed or takes pos- 
session of property as mentioned in this sec lion, the right of preferential payment oF 
one year’s assessment of income-tax remains notwithstanding that the assessment is 
not made until after the date of appointment of the receiver or of his taking 
possession (34). A receiver and manager appointed by the debenture-holders, who, 
after notice of any claim that is preferential under the section, pays away the 
company's assets to ordinary creditors in the process of carrying on its business 
without making or attempting to make any provision for the preferential claim, is 
guilty of a breach ol the provisions of this section and is liable in damages (35). 

It was held in Lewis Merthyr Consolidated Collieries (36) that the preferential 
rights of creditors over those ol debenture-holders applied only to the property 
secured by a floating charge. Therefore where the floating charge over certain pro- 
perty ceased to float, directly a receiver was appointed, but had become crystal ized 
by the appointment, the creditors had no right under the Act to be paid in priority 
to the debenture-holders out of the assets comprised in that property. But the 
creditors will have priority in respect of other property over which no receiver was 
appointed (37). 

The claims of the rating authority of the district in which certain properties of 
a company were situated could not be put higher than the claims of ordinary 
crcditois when in competition with the rights of secured creditors (38) It appears 
that in this case the company was not in liquidation and a receiver and manager was 
appointed out of Court under a power contained in the debenture deed. See also 
British Fullers' Earth Co., Ltd. (39) where it lias been held that a rating authority 
has no right to rank ahead of ordinary creditors against sums in the hands of the 
receiver for debenture-holders, since the appropriate remedy is by distress. 

612 . Order of payments : When in a debenture-holder's anion the assets 
prow* insufficient, they are applicable in the following order: (1) costs of realization, 
(2) costs including remuneration of the receiver, (3) costs, charges and expenses of 
debenture trust-deed including the trustees’ remuneration, (4) plaintiff's costs of 
action, (5) preferential creditors and lastly (6) the debenture-holders (40). For what 
lias been held to be preferential payment under this section sec the cases noted 
below (41). 

613 . Priority : — When the receiver is appointed by a debenture- holder whose 
debentmc is secured by both a fixed and a floating charge, the priority given to the 


(33) Westminster City Council i>. Haste [1950] 2 A.E.R. 65. 

(34) Gowers v. Walker [1930] 1 (ill. 2 ( 52 . 

(35) Woods v. Winskill [1*913] 2 Ch. 303; Westminster Citv Council v. Haste [1950] ,J 
A.E.R. 65. 

(3(1) [1929] 1 Ch. 498. 

(37) Griffin Hotel Co., Joshua Tetley & Sons, Ltd. v. The Company [1941] 165 I-T. 57 - 

(38) Mayfair & General Property Trust, Ltd. [1945] 2 All F..R, 523. 

(39) [1901] 17 T.I..R. 232. 

(40) Glynocorrwg Colliery Co. [1926] Ch. 951. . 

(41) Ind, Coope & Co. [ion] 2 Ch. 223; National P. Bank v. United Electric Thea- 
tres [1916] 1 Ch. 132 ; Ashley 8 c Smith Ltd. fi9i8J 2 Ch. 378. 
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preferential debts applies only in respect of assets subject to the floating charge (4a). 
In the last noted case at p. 513 Lawrence L. J., observes: “S. 107 (s. tag of the 

Indian Act) is directed specifically to debentures secured by a floating charge and to 

those only and intended to provide for the payment out of the assets subject to the 

floating chaige of those debis which under the provisions of s. 209 (s. 530 of the 

Indian Act) would lie entitled to priority in the case of a winding-up in priority to 
the claims of the debenture-holders under the floating charge. In my judgment the 
fact that the debenture in the present case is one which combines with the floating 
charge a fixed charge, does not bring the section into operation as against the assets 
comprised in the fixed charge.” 

A mill company issued mortgage debentures and created in favour of the 
deben lure-holders a fixed charge on its immovable properties and a floating charge 
on rest of its properties and undertaking. In the suit by the debenture-holders to 
enforce their security a receive! was appointed by the Court for the protection of 
the property. The mill hands had not been paid for at least three months and had 
gone on strike creating a disturbance which threatened the safety of the company’s 
property. The receiver was therefore authorized by the Court to raise money on 
siuli terms as he might think proper. In pursuance of that authority the receiver 
entered into an agreement with A under which A lent Rs. 31,000 to the receiver to 
pay salaries of the mill employees and took away the moveable properties of the 
company which A claimed to have purchased and it was agreed inter alia that if the 
goods removed by A were found to be the property of or under lien to A, then the 
receiver shall hypothecate to A sufficient property worth Rs. (>0,000. Held (1) that 
as the goods were found to be the property of A, the receiver became bound to 
hypothecate to A property worth Rs. fio.ooo ; (2) that though under the terms of the 
aforesaid agreement the lender A shall lie subrogated to the same rights of preferen- 
tial payment as the relevant seel ions of the Companies Act prescribed for labourers 
and workmen, and in a debenture-holder's action, as in a winding up of the com- 
pany, this preferential right was limited to the property subject to a floating charge ; 
(3) that A. was entitled to a charge in priority to the debenture -holders, and the fact 
that there was not in fact am hypothecation to A could not help the debenture- 
holders, for against them an agreement to hypothecate was as effectual as an actual 
hypothecation ; and (4) that under the authority given by the Court the receiver 
could validly raise money bv a charge on the company’s pioperty ranking in front 
of the debentures (43). 

A receiver appointed at the instance of a debenture holdo cannot be allowed to 
disregard the forward contracts entered into by the company before the appointment 
of the receiver (44). 

614. Jeopardy : Debenture-holders, who have a floating security upon the 
undertaking and all the property, present and future, of a company, are entitled to 
the appointment of a receiver of the property subject to the debentures, if their 
security is in jeopardy, although nothing is payable in respect of principal or interest 
and there has been no default or breach of contract by the company (45). The secu- 
rity of the debenture-holders cannot be said to be “in jeopardy” unless there is a 
risk of some portion of it being seized or taken to pay claims which are not really 
prior to the claims of the debenture- holders. The Court refused to appoint a 
receiver on the ground of jeopardy where the debenture-holders merely showed that 


(4a) Lewis M. C. Collieries [1929J 1 Cih. 408 (C.Ad followed in John r. Suraj Rhan 
[1938] All. 869, [1938] A/ 609. 

(43) Laxman v. John [1945] P.c/iai. 

(44^ Newdigate Colliery Ltd. [1912I 1 Ch. 41)8. 

(45) London Pressed Hinge Co. [1905]; \ Cb, 576' 
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their security, if realized, would be insufficient to pay the principal and interest in 
full, but could not show any damage or outside creditors seizing the assets (46). 

There is jeopardy where practically the only asset of a company consists in its 
reserve fund and the company proposes to distribute that among its shareholders 
without making provision for the debenture-holders. In such a case where nothing 
has otherwise occurred to make the debenture security enforceable, the Court 
appointed a receiver and this ipso facto made the debenture security enforceable (47). 

The jeopardy must be from some act which would be wrongful as against the 
debenture-holder, or which would amount to a destruction of his security. If there 
is a specific change on part of the assets and a floating charge on the rest and execu- 
tion is threatened against the former, it will be a ground for the appointment of a 
receiver (48). 

615* Receiver The section applies even if the receiver is appointed by the 
debenture- holders and not by the Court (49). A receiver appointed in a debenture- 
holder's action may claim recoupment under this section of rates paid by him (50): 

6X6. Trustees* remuneration : — If the debenture trust-deed so provide, the 
trustees arc entitled to remuneration in priority of the debenture stock holders, but 
such remuneration does not continue after the appointment of a receiver (51). 

617. Floating charge : — A floating securit) remains dormant and cannot be- 
come fixed or crystal i zed until the company ceases to be a going concern or until 
the debent ui c-liolders intervene by applying for a receiver or otherwise (5a). "A 
floating charge is a present charge though it does not finally attach or crystalize upon 
any specific property until the happening of some event which puts an end to the 
right of the company to deal with the property in the course of its business" (53). 
As to what constitutes a floating security sec National P. Bank v. United Electric 
Theatres (54). 

So long as the debentures continued to be a floating charge, that is, until the 
appointment of a receiver, they could not prevent the company's solicitor from 
acquiring the ordinary solicitor's lien given by the general law and not a charge 
created by the company (55). As service of a garnishee order nisi did not operate as 
an assignment in equity or amount to a transfer of the debt, the right of the 
garnishor was subject to the floating security of the debenture-holders which was 
capable of becoming a specific charge when the debenture-holders intervened (56). 

6X8. Employment of agent : — Where a receiver appointed by the Court in 
a debenture-holder’s action employs an agent to introduce a purchaser of property 
belonging to the company without leave of the Court, the agent, even if successful 
in finding a purchaser, is not entitled to any commission. The Court will however 
consider such a case on its merits, and in a proper case it is open to the Court to 

(46) New York Taxi Cab Co. [1913] 1 Ch. 1. 

(47) Tilt Cove Copper Co. [1913] 2 Ch. 588 (New York Taxi Cab Co., supra was 
distinguished). 

(48) Grigson v. George Taplin & Co. [1915I 11* I .T. 985. 

(49) Barnby’s Ltd. [1899] W.N. 103. 

(50) Mannesman Tube' Co. [1901] * Ch. 93. 

(51) Locke 8c Smith Ltd. [1914] 1 Ch. 687. 

(52) Nallaperumall v. Krishna [1915] 29 M.L.J. 110, 30 I.C. 286. 

(53) Imperial Bank v. Bengal National Bank [1931] C. 223. 58 Cal. 136, 34 C.W.N. 605, 
53 C.L.J. 269 -per Rankin C.J. This ease has been reversed in the Privy 
Council, but not on this point ; vide Imperial Bank v . Bengal National Bank 
[1931] P.C. *45, 58 LA. 3*8, 55 C.W.N. 1035. 

(54) [1916] 1 Ch, 3*. 

(55) Burton Electrical Engineering Corpn. [1892] 1 Ch. 434. 

(56) Norton v. Yates [1906] 1 K.B. 11*. 
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say that it is not equitable to take advantage of the agent's efforts without some 
compensation to him, the amount of such compensation to be entirely in the dis- 
c ration of the Court (57). 


PART v 

REGISTRATION OF CHARGES 

This Part corresponds 10 Part III of the English Act of 1948. As in the 
English Act it is considered desirable to put all the provisions relating to the le- 
gislation of charges and the like in a separate Pari — Notes on Clauses. 


124. “Charge” to include mortgage in this Part. — In 
this Part, the expression “charge” includes a mortgage. 

This section is new. It is merely intended to simplify the drafting of the sub- 
sequent sections in this Part — Notes on Clatises. 


125. Certain charges to be void against liquidator or 
creditors unless registered. — (1) Subject to the provisions 
of this Part, every charge created on or after the 1st day of 
April, 1914, by a company and being a charge to which this 
section applies shall, so far as any security on the company’s 
property or undertaking is conferred thereby, be void against 
the liquidator and any creditor of the company, unless the 
prescribed particulars of the charge, together with the instru- 
ment, if any, by which the charge is created or evidenced, or 
a copy thereof verified in the prescribed manner, are filed with 
the Registrar for registration in the manner required by this 
Act within twenty-one days after the date of its creation. 

(2) Nothing in sub-section (1) shall prejudice any contract 
or obligation for the repayment of the money secured by the 
charge. 

(3) When a charge becomes void under this section, the 
money secured thereby shall immediately become payable. 

(4) This section applies to the following charges : — 

*(a) a charge for the purpose of securing any issue of 
debentures ; 

(b) a charge on uncalled share capital of the company ; 

(c) a charge on any immovable property, wherever 
situate, or any interest therein ; 

(d) a charge on any book debts of the company ; 


(57) National Flying Service Co. [1936] 154 L.T. 493. 
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(e) a charge, not being a pledge, on any movable pro- 
perty of the company ; 

(/) a floating charge on the undertaking or any pro- 
perty of the company including stock-in-trade ; 

(g) a charge on calls made but not paid ; 

(h) a charge on a ship or any share in a ship ; 

(i) a charge on goodwill, on a patent or a licence under 
a patent, on a trade mark, or on a copyright or a licence 
under a copyright. 

(5) In the case of a charge created out of India and com- 
prising solely property situate outside India, twenty-one days 
after the date on which the instrument creating or evidencing 
the charge or a copy thereof could, in due course of post and if 
despatched with due diligence, have been received in India, 
shall be substituted for twenty-one days after the date of the 
creation of the charge, as the time within which the particulars 
and instrument or copy are to be filed with the Registrar. 

(6) Where a charge is created in India but comprises pro- 
perty outside India, the instrument creating or purporting to 
create the charge under this section or a copy thereof verified 
in the prescribed manner, may be filed for registration, not- 
withstanding that further proceedings may be necessary to 
make the charge valid or effectual according to the law of the 
country in which the property is situate. 

(7) Where a negotiable instrument has been given to secure 
the payment of any book debts of a company, the deposit of 
the instrument for the purpose of securing an advance to the 
company shall not, for the purposes of this section, be treated 
as a charge on those book debts. 

(8) The holding of debentures entitling the holder to a 
charge on immovable property shall not, for the purposes of 
this section, be deemed to be an interest in immovable pro- 
perty. 

This section corresponds to sub-s. (1) of s. 109 of the previous Act and s. 95 of 
the English Act of 1948. The question of the amendment of the Indian Registra- 
tion Act suggested in para 22b of the C.L.C.R. will be taken up separately. The 
other alterations suggested to s. 109 of the previous Act at p. *502 of the Report 
have been embodied in this section- -Notes on Clauses. 

The C.T..C.’s suggestion in para 226 was the amendment of the Indian Regis- 
tration Act so that a floating charge tan be registered tinder Book I. which is 
available for inspections by the public. 

The Joint Committee have made in this section which was originall) il. 119 of 
the Bill the following observation --"The Committee are of the opinion that the 
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words ‘but not including a charge for any rent or other periodical sum issuing our 
of land in sub-clause 4(c) of the original clause 119 should be omitted as they do 
not occur in the corresponding provision in s. 109 of the existing Indian Act. The 
tcfcrence to “stock- trade” in sub-clause 4 (e) has been omitted by the Committee. 
Sub-clause (9) has also been omitted as being unnecessary” (vide J.C.R., para 60). 
The Joint Committee have also added the words “including stock-in-trade” at the 
end of sub-clause (4) (f). 

India For definition see s. 2 (20) and Note 33 ante. 

618 A. Scope : — The provisions of this section relating to a mortgage or 

charge created by a company do not apply to a charge arising by operation of 
law (58). 

619. Meaning of “debenture” ; — A “debenture” means a document which 
either creates or acknowledges a debt (59). It is usually associated with a corpora- 
tion of some kind. Debentures are usually bonds issued by a company for Rs. 100. 
and are offered to the public by means of a prospectus in the same manner as shares. 
The application for and allotment of debentures are also similar to those in the case 
of shares (60). 

See notes to s. 2 (12). 

620. “Charge” : —As to whal a “charge” is the following observation of 

Lord Justice Atkin should be borne in mind: “I think there tan be no doubt 
that where in a transaction for \alue both parties evince an intention that property 
existing or future shall be made available as security for the payment of a debt 

and that the creditors shall have a present right to have it made available, there 
is a charge even though the present legal right which is contemplated can only be 
enforced at some future date, and though the creditor gets no legal right of property, 
either absolute or special, or any legal right to possession, but only gets the right to 

have the security made available by an order of the Court If on the 

other hand the parties do not intend that there should be a present right to have 
the security made available, but only that there should be a right in the future 
by agreement such as a license to seize goods, there will be no charge.” (61). A 
letter of lien given along with a promissory note by way of collateral security over 
the stock-in-trade 8cc. creates a goods equitable charge on the existing assets (62). 

No precise form is necessary for the creation of a charge or mortgage whether 
on immovable property 01 movable property, and it is sufficient if the intention to 
create it appears clear, and in ascertaining the intention the form of expression, 
the literal sense is not to be so much regarded as the real meaning which the tran- 
saction discloses (91) The writing need not contain any express words giving the 
obligee the power of bringing the property to sale, but there must be sufficient 
language from which such powers may reasonably be implied (63). 

A company cannot plead its own incompetence on the ground that there was 
no minimum number of directors authorizing creation of the charge and that there 
was no resolution of the board where the charge-holder had no notice of the irre- 
gularities (64). 

As to the meaning of “charge” on immovable property and the mode of en- 
forcement of such a charge see s. 100 of the Transfer of Property Act (IV of 1882) 

(58) Hukum Chand v . Pioneer Mills [1927] O. 55, 99 J.C. 483. 

(59) Levy % f. Abercorris Slate k Slab Co. f 1 887] 38 Ch. D. 260 at p. 284. 

(60) See Gore- Browne, 36th ed., p. 226. 

(61) National P. 8c U. Bank v. Charnley [1924] 1 K.B, 431 at pp. 449-50. 

(62) See In re Summers [1896] 23 Cal. 592. 

(63) Bank of India v. Rustom Fakirje [1955] B. 419, 57 Bom. L.R. 850. 

(64) Shi vial v. Tricumdas Mills Co. [1911] 36 Bom. 564, 14 Bom. L.R, 45. 
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and as to the distinction between a charge and a mortgage see Note 5*8 of B. B. Mitra’s 
Transfer of Property Act, 11th ed. (1955). 

Where motor vans were garaged at the factory and loaded there with product 
of the factory, they were held to be plants within the meaning of the deed of 
charge (65). 

621 . Fixed fit floating charge* ‘.'-The charge may be either ‘fixed’ or 
‘floating’. When the charge is ‘fixed’ it affects the title to the property and the 
company can only deal with the property affected subject to the charge. But when 
the charge is a ‘floating’ one the company may, in the ordinary course of business, 
deal with the property covered by the charge, mortgaging, selling, disposing of it 
or using it lip as the business requires j at any time before the charge attaches (66). 
The term ‘floating security’ and ‘floating charge’ are synonymous (67). Lord Macnaghten 
lays down the principle that “ a floating security is an equitable charge on the 
assets for the time being of a going concern ; it attaches to the subject charged in 
the varying conditions it happens 10 be from time to time. It is of the essence of 
such a charge that it remains dormant until the undertaking charged ceases to be a 
going concern or until the person in whose favour the charge is created intervenes. 
His right to intervene may of course: be suspended by agreement. But if there is 
no suspension, ho may exercise his right whenever he pleases after default” (67). 
For the meaning of “floating charge” see the case noted below (68). “A floating 
charge on the assets of a company for the time being is a similar instance of a charge 
being created on property not in existence at the time when the loan is advanced, 
but which is acquired subsequently” (69). 

In the case of a fixed charge for the recovery ol a specific sum of money from 
a specific property, a transfer of an interest immediately rakes place when the charge 
is created, while a floating charge for the recovery of money from the general asset?* 
is contingent, that is, on the occurence of some c\cnt a fixed sum of money becomes 
recoverable from the specific assets which are in existence at the time. When the 
contingency arises, the charge is uvstali/ed and then becomes a fixed charge. A 
floating charge is an agreement l»y which the creator of the charge stipulates that in 
the event of certain contingency an interest in the property, which happens to be in 
his possession at the time, shall be conveyed to the holder of that charge (70). 

A floating charge on a part of a company’s property is within the section (71). 
I he principal tests whether the charge is a floating 011c are : first, if it is a charge 
upon all of a certain clas* of assets, present or future ; secondly, if the assets charged 
would, in the ordinary course of business, be changing from time to time and thirdly , 
if expressly or by necessary implication the company has the power, until some 
step is taken by the debenture-holders or trustees, of carrying on its business in the 
ordinary way so far as regards the assets charged (72). In this last cited case the 
House of Lords held that a general charge on book-debts, present or future, was a 
floating charge, although not expressed 10 be so and that it required registration (72). 

(65) National P. 8c U. Bank v. Charnley 1 192.1] t K.B. 43?. 

(66) Florence Land &c. Co. [1878] in Ch. D. 530 : Wheatley v. Silksione See. Coal Co. 

[1885] 29 Ch. D. 715 ; I/>w 8c Co. v. Pulin [1939] C. 154. 59 Cal. 1372. 

(67) Illingworth- v. Houldsworth [1904] A.C. 355: Panama See. Mail Co. (1870] 5 Ch. 
App. 318. 

(68) Govt. Stock 8cc. Investment Co. v. Manilla Ry. Co. 1 1 897] A.C'. 81 at p. 86. 

(69) Kabul Chand v. Badri Das [1938] A. 22 (23), [1938] All. 63. 173 LC. 130 — per 

Niamatulla J. 

(70) U. P, Government v. Manmohan [1941] A. 345 (F.B.) at p. 348. 

(71) Houldsworth v. Yorkshire Wool Combers’ 1 Assn. [1903] 2 Ch. 284: Bala- 
subrahmania v. Kandasami [1916] 32 l.C. 91 ; see also Imperial Bank of India t\ 
Bengal National Bank [1931] P.C. 245 at p. 247, 58 LC. 323. 35 C.W.N. 1034 : 
Maheswari Bros. v. O. L. Indra Sugar Works [1938] A. 574. [1938] All. 896. 

(72) Illingworth v, Houldworth, supra. 
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An agreement between the parties that the amount paid to the company will 
be a second charge on the machinery and other goods of the company creates a 
floating charge, that is, a charge which would fasten on the property that might 
exist when the time arrived foi the charge to be enforced, and would be void under 
s. 109 of the old Act for non registration (73). 

When the directors of a company pledge its movable assets but they remain 
in possession as agents of the pledgee, a floating charge is created and if it is not 
registered, it is void against the liquidator (74). 

Money paid to the sheriff as a trade debt owing by a company to the execution 
creditor cannot be claimed by the receiver appointed by debenture-holders having a 
floating charge on the assets of the company (75). 

It is not an incident of a floating charge that the company can create further 
floating charge ranking pari passu with or in priority to it (yfl). In the under-noted 
case in the Calcutta High Court Rankin G. ). sitting with Mukherji J. has discussed 
the question of “floating charge” elaborately and their lordships have held that 
where there are other elements of a floating charge but possession is given to the 
lender, this prevents the charge being a floating one (77)- 

622. Right of debenture holder:- A debenture-holder cannot single out and 
take a particular debt or piece of property while allowing the company to trade 
with the rest of its assets (78). Where the debenture deed after charging the assets 
of the company provided that notwithstanding such charge the company should 
carry on business and deal with the assets of the company until default was made 
for six months in the payment of the principal and on such default the charge 
should be immediately enforceable, but notwithstanding such default the debenture- 
holder allowed the business to go on, it w r as held that a charge created in favour 
of the secretary and manager for their salary could not be avoided but they could 
not take advantage of this, as the charge in their favour was not registered as re- 
quired by this section (79). If the debenture gives no security on the assets of the 
company, the debenture-holder’s position is no better than that of an unsecured 
creditor (80). Words in a debenture prohibiting a company from creating a prior 
charge* arc to he lead strictly, and they do not extend to defeat the rights obtained 
under a grainshee order (80. The conduct of a debenture-holder’s action begun 
hv a person whose transactions with the company require investigation, or whose 
interests arc shown to he adverse to the remaining debenture-holders, may be 
given by the Court to an independent party (82). Where the security of the de- 
benture- holders is limited to block, machinery, stores and goods, it does not extend 
to the usufruct of the property and money realized from leases (83). 

When a company has power to issue legally transferable securities, an irregula- 
rity in the issue cannot be set up against even the original holder if he has a right 

(73) Mahcshwari Brothers v. O. I,., India Sugar Works [1942) A. iiq (F.B.), [1942] 

‘ A.L.J. 75. 

(74) 1). Pudunijec & Co. v. Moos |icj2<)| B. 28. 27 Rom. I..R. 1218. following Illing- 
worth v. Houldsw'orth (supra). 

(75) Heaton & Duggard l td. v. ('lining Bros. lul. [1925] 1 K.B. flr,;, approving 
Robinson v. Burnell's Vicna Bakeiy Co. [icjo.fl a K B. <>24. 

(76) Benjamin Cope and Sons [1914) 1 Ch. 800. 

(77) J. D. Jones 8 c Co. v. Ran jit Roy [1927] C. RSa, 54 Cal. 513, 103 I.C. 748. 

(78) Robson v. Smith [1895] 2 Ch. n8, approved by C. A., in Evans v. Rival Granite 
Quarries [1910] 2 K.B. 979. 

(79) Gopala Krishna v. Kandaswamv [1914I 32 I.C. 91. 

(80) Spiral Globe Ltd. [1902] 1 Ch. 396. 

(81) Robson v. Smith [1895] 2 Ch. 118, approved by C. A. in F.vans v. Rival Granite 
Quarries [1910] 2 K.B. 969. 

(8*) Service Club E. Syndicate [1930] 1 Ch. 78. 

(83) Peoples Bank of N. India v. Lucknow Sugar Works [1936] 163 I.C. 194. 
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lo presume omnia rite acta Sucli irregularity, and a fortiori any equity against the 
original holder cannot be asserted by the company against a bona fide transferee far 
value without notice, nor can such equity be set up against an equitable transferee 
whether the securities were transferable at law or not, if by original conduct of the 
company in issuing the securities or by their subsequent dealing with the transferee 
he had a superior equity (84). 

When certain goods secured by a floating charge of debentures were seized by 
the sheriff under a fi fa , it was held that the rights of the debenture-holders prevailed 
over those of the execution-creditors, because; there was no interest of the company 
in them lo satisfy the judgment debt (85). I11 the last cited case no winding up 

resolution was passed and no receiver appointed, nor did the trustee for the deben- 
ture-holders put in force his powers under the deed. 

I11 an action against a company to enforce a mortgage by foreclosure all the 
holders of debentures which rank after the mortgage must be made parties as persons 
interested in the equity of redemption. A single debenture-holder cannot be ap- 
pointed to represent as defendant all debenture-holders belonging to the same class 
(86). A single debenture-stock holder cannot proceed in tort against persons who 
have acted as directors of a debtor company or of the company which owns all the 
shares of the debtor company. A representative action on behalf of all the stock- 
holders, an action in the name or on behalf of the company, proceedings to compel 
the trustees to do their duty and take steps to protect the security, or proceedings 
against individual directors for misfeasance to the company give a sufficient well 
established body of remedies (87). 

Debentures may be issued in respect of existing debts (88). The condition in a 
debenture that payment is to be made at a certain time and place is not broken unless 
demand is made by the debenture- holder at that place (89). A provision in the 
articles that irregularities shall not affect the debentures will protect a bona fide 
holder of debentures (90). 

623 . Different kinds of debentures : — Debentures may be for a fixed term 
of years or repayable on notice, or irredeemable (91). They can be formed as to be 
payable to bearer. The custom to treat debentures to bearers as negotiable by 
delivery is recognized by the law merchant (9s). See notes to s. 2, cl. (12). 

624 . Specific charge and floating charge .—Mortgage debentures usually 
contain a charge upon the undertaking of Lhe company and all its property, real or 
personal, whether present or future, and may or may not give a charge upon 
uncalled capital. “A specific rhaige is one that without more fastens on ascertained 
or definite property or property capable of being ascertained and defined, whereas 
a floating charge is ambulatory and "hitting in its nature, hovering over and, so to 
speak, floating with the property which it is intended to affect, until some event 
occurs or some act is done which causes it to settle and fasten on the subject of 
the charge within its reach and grasp” (93). Where by the debenture the company 
charged its undertaking, all its property, present and future, including its uncalled 


(84) Bom ford Canal Co. [1883] *4 Ch. D. 85. 

(85) Davey & Co. v. Williamson & Sons., Ltd. [1898] 2 Q.B. 194. 

(86) Westminister Bank v. Residential Properties Improvement Co. [1838] Ch. 639 ; 
Griffith v. Pound [1890] 45 Ch. D. 533 ; Wallace v. Evershed [1899] 1 Ch. 891. 

(87) (Hark v. Urquhat [1930] A.C. 28 (33). 

188 ) Seligman v. Prince & Co. [1895] 2 Ch. 617. 

(89) Escalera Silver Co. [1908] 25 T.L.R. 87. 

(qoN Davies v. R. Bolton & Co. [1894] 3 Ch. 678. 

(91) Wiley v. Stocks [1909] 26 T.L.R. 41, [191*] * CL. 134 note. 

(92) Johnston Foreign Patents Co. [1904] 2 Ch. 234. . 

(93) Per Lord Macnaghten in Illingworth v. Houldswoth (supra) at p. 358. 
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capital, the property included in the charge consisted of every asset of the company 
including its right to the renewal of a lease (94). 

625. Notice .'—Registration is notice to all the world of the existence of 
the debentures, but not of their contents (95). A bank having notice that there were 
debentures which required to be filed, or of the existence of the debentures ranking 
in priority to others, is not to be held to have notice of the terms of such debentures 
so as to preclude it from making advances on a specific mortgage (95) or equitable 
mortgage (96). 

626. Where debentures are issued but not registered : — When debentures 
have been issued but not registered, the company may, at any time before liquida- 
tion, by arrangement with the holders, cancel the debentures and issue a new 
series in their place registering the new issue within 21 days (97). A deliberate 
issuing of substituted debentures every 14 days to avoid registration does not invali- 
date the final debenture if registered within 21 days of its issue (97). One debenture 
may be issued in the place of several redeemed debentures (98). 

Where the time for registration has been exceeded, the company can by agree- 
ment with the lender cancel the unregistered debentures and issue fresh ones in place 
of them (99). 

627. Joint debentures : — If several companies issue joint debentures to secure 
a fund advanced for their mutual benefit, a valid charge will be created on the 
assets of each company to the extent to which the fund has been applied to the 
purposes ot that company (1). 

628. Place of payment : - -Where no place for payment of a debenture is 
provided, the company must seek out the creditors, if within the reach, and pay 
them (2). Where there is a condition for payment of a sum at a time and place 
certain, the condition is not broken by non payment at the time unless the demand 
for payment is made at the specified place (3). 

629. Specific performance -The right to specific performance of the terms 
of a debenture would be destroyed where the company having power to do so 
forfeited the debentures for non-payment of calls (4). 

630. Holder of security may fall between two stools. : — The holder of a 
security may fall between two stools ; as when a lender had registered an agreement 
to give him a floating charge and subsequently obtained within three months of 
the winding up a debenture containing the agreed charge, it was held that neither 
the agreement nor the debenture was enforceable (5). 

631. Seal : — In the absence of a special provision in the articles a mortgage 
debenture does not require seal. Even if the articles require debentures to be sealed, 
an unsealed debenture is good as an agreement to give a debenture (6). 

(94) Gough's Garages, Ltd. v. Pugslev [1930] 1 K.B. 615 (625). 

{95) Standard Rotary Machine Co. 1 1906] 95 1..T. 829; Wilson v. Kclland [1901] 2 
Ch. 306. 

(96) Ward v, Valletort S. S. Laundry Co. [1903] 2 Ch. 654. 

(97) Renshaw 8c Co. [1908] W.N. 210. 

(98) Appleyard v . New London Omnibus Co. [1908] 1 Ch. 621. 

(99) N. Defries 8c Co, [1904] 1 Ch. 37; Cardiff Workmen’s Cottage Co. 1 190(9) 2 Ch, 
627 at p. 630. 

(1) Johnston Foreign Patents Co. [1904] 2 Ch. 234. 

(2) Gough’s Garages Ltd. v. Pugslcy, supra. 

(3) Thorn v. City Rice Mills Co. [1889] 40 Ch. D. 357 ; Fowler v. Midland Electric 
Corporation [1917] 1 Ch. 656. 

(4) Kuala Pahi Rubber Estate v. Mowbary (1914] W.N. 321, 111 1..T. 1072. 

(5) Francis u. Gregory Ix>ve 8c Co. [1916] 1 Ch. 203. 

(d) Fire-proof Doors Ltd. [1916] 2 Ch. 142 : Probodb v. Road Rails Ltd. [ > 93°] C, 
782, 57 Cal. 1101, 34 C.W.N. 570 
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632» Duty on amount and stamp : — Where debentures are redeemable at a 
sum in excess of the amount advanced, duty is chargeable on the additional amount 
also (7) I but where debentures arc payable on a fixed date at par and a co mp an y 
merely has the option of redeeming them earlier at a premium, no duty is payable 
on the premium (8). For stamp sec Appendix — “Stamp Duty”. 

633. Registration Where a debenture creates a charge on immovable 

property, even if it be for less than Rs. 100 , it requires registration under s. 59 of 
the Transfer of Property Act IV of 1882, because after amendment of s. 100 of the 
said Act by Act XX of 19*9 the provisions of the aforesaid s. 59 relating to a . 
simple mortgage apply to a charge on immovable property (9). 

<534. Appointment of manager in debenture holders 9 action : — The Court 
may appoint a manager in a debenture-holders’ action provided the goodwill or 
business of the company is charged by the debentures expressly or by implication. 
A charge on all the company’s properties and effects whatsoever is sufficient for the 
purpose (10). But if the company be a statutory one and of a public nature, its 
undertaking cannot be ordered to be sold (11) ; a sale of such property even with 
the sanction of the Court is a nullity (12). 

In construing a dcbentuie the Court cannot refer to the prospectus pursu an t to 
which the debenture was issued (13). 

635. Power to modify provisions : —The provision of a power to modify 
the terms on which debentures are secured bears some analogy to such a power as 
that conferred by s. 31 which enables a majority of the shareholders by special 
resolution to alter the articles. These powers conferred on a majority must be 
exercised subject to a general principle which is applicable to all authorities con- 
ferred on majorities of classes enabling them to bind minorities, viz., that the power 
given must be exercised for the purpose of benefiting the class as a whole and not 
merely individual members only ; subject to this the power may be unrestricted (14). 

636. Date when charge is created The date of the creation of a mort- 
gage or charge by a company is the date when the instrument of mortgage or charge 
is executed and not the date when it is issued to the incumbrancer (15), or when 
any money is subsequently advanced on it (16). The registration must be effected 
within 21 days of such date. If it is not done so, the mortgage or charge is void 
against the liquidator and the creditors of the company (17). 

637. Parties cannot alter effect of the section : — The parties to the tran- 
saction cannot alter the effect of the section by adopting a form which does not 
accord with the real transaction, for instance, by executing a deed of assignment 


(7) Rowell v. Commissioner of Inland Revenue [1897] * Q ® 194. 

(8) Knight's Deep Ltd. v. Commissioner of Inland Revenue [1900] 1 Q.B. *17. 

(9) Tenneti Viswananadhan 1/. M. S. Menon [1939] M. 202, [1939J Mad. 199, [1939] 
1 M.L.J. 185 (203). 

(10) Leas Hotel Co. [1902] 1 Ch. 332. 

(11) Saunders v. Bevati [1912] 107 L.T. 70; Crystal Palace Go. [1911! 27 T.L.R. 413, 
104, L.T. 898. 

(12) Woking Urban District Council Act [1914] 1 Ch. 300. 

(13) Teiveksbury Gas Co. [1911] 2 Ch. 279 afirmed on appeal in f 1912] 1 Ch. 1. 

(14) Per Lord Haldane in British America Nickel Corporation v. M. I. O’brien Ltd. 
[1927] A.C. 389, 317 ; see also New York Taxi Cab Co. [1913] 1 Ch. 1. 

( 1 5) Appleyard v. New London Omnibus Co. (infra). 

(16) Appleyard v. New London Omnibus Co. [1908] 1 Ch. 621 ; F.sberger & Son Ltd. 
v. Capital & Counties Bank (infra). 

(17) Esberger & Son Ltd. v. Capital & Counties Bank [1913] 2 Ch. 366; Ladenburgh 
& Co. v. Goodwin kc. Co. [191 «] 3 K.B 275. 
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instead of a mortgage (18). But where the agreement is for an out and out sale, 
it does not require registration under this section (19). 'It is an old law, and plain 
law, .that in transaction of this sort the Court must consider whether or not the 
documents really mask the true transaction. If they merely mask the transaction, 
the Court must have regard to the true position, in substance and in fact, and for 
this purpose tear away the mask or cloak that has been put upon the real tran- 
saction. In Hclby v. Mathews (20) Lord Herschell states the principle that we have 
to follow, in the opening sentences of his speech : 'My Lords, it is said that the 
substance of the transaction evidenced by the agreement must be looked at and not 
its mere words. 1 quite agree. But the substance must, of course, be ascertained 
by a consideration of the rights and obligations of the parlies, to be derived from 
a consideration of the whole of the agreement’ ” (31). A mortgage of substituted 
property made pursuant to the provisions of a trust deed requires registration (33), 
unless debentures have been registered under s. 128 post (23). 

638. Object of registration : --The object of registration of charge under 
this section is to ensure means of notice to those who contemplate giving credit to 
the company. But where through misapprehension an earlier mortgage was not at 
first registered, but a later mortgagee who had registered his mortgage and his 
assignee had notice of the earlier mortgage and also notice of the defect, of registra- 
tion, the equitable doctrine enunciated by lxml Eldon in Davis v. Earl of Strathmore 

(24) that a person who registered a mortgage with notice of a prior unregistered 
mortgage should not be allowed to obtain priority did not apply and the later 
mortgagee and his assignee were not precluded from relying on the section (25). 

The proper means of obtaining a decision of the Court as to whether registration 
of the mortgages &c. is necessary, is by a special case (26). 

639* Charge created in favour of officer : — A charge created by the directors 
of a company on its assets when the company is still a going concern is not illegal, 
but a charge created in favour of its officers is void when not registered (27). When 
a charge specifically affecting property of a company has been granted in favour of 
an officer of the company, he cannot avail himself of it unless registered in accordance 
with this section, even though he had ceased to be an officer (28). In the winding 
up directors will not be allowed to set up against the general creditors a mortgage 
or charge on the property of the company not registered under this section (29). 

640. Effect of omission to register: — A mortgagee, even though he be a 
director, does not lose his security by an omission to sec that it is entered on the 
register of mortgages (30), without concealment, although he does so if the mort- 
gage is one that requires registration under this section and is not registered. The 
priority of mortgages is not affected by any inperfcction of the register kept by the 
company (31). An officer creating a charge on the property of a company, if it is 
not registered as required by this section, is void against the official receiver (32). 

(18) Sanderson & Co. v. Clarke [1913] 29 T.L.R. 579. 

/19) George Inglefield, Ltd. [1933] 1 Ch. 1. 

(20) [1895] A.C. 471. 

(21) George Inglefield Ltd. (supra) at p. 17. 

(22) Cornbrook Brewery v. I. aw Debenture Corporation [1904] 1 Ch. 103. 

(23) Cunard Steamship v. Hopwood [1908] 2 Ch. 564. 

(24) [1801] lfi Ves. 419 at p. 428. 

(25) Monolithic Building Co. [1915] 1 Ch. 463. 

(26) Cunard Steamship Co. v. Hopwood, supra. 

(27) Balasubramanya v. Kandaswami [iqiO] 32 I.C. 91. 

(28) Krishna v. Nallapcrumai [1919] 47 l.A. 33, 22 Bom. L.R. 568 (P.C.), 

(39) North & South Wales Bank [1870] L.R. 10 Eq. 515. 

(30) Wright v. Horton [1887] 12 App. Cas. 371. 

(31) General South American Co [1876] 2 Ch. D. 337. 

(32) Indus Film Corpn. [1939] S- «*>• 



8. i»5j 


COMPANIES ACT, 1956 


a Aft 
919 

It. is necessary to file with the Registrar the particulars of a mortgage by deposit 
of title deeds, whether or not it is accompanied by a memorandum of deposit (33). 

An agreement to give security, if expressed so as to create a present equitable 
right to a security, creates a charge and, if not registered, will be void as against 
the liquidator and any creditor of the company (34). 

In default of a compliance with the provisions of this section as to registration, 
a mortgage or charge will confer no security on the company’s property or under- 
taking as against the liquidator or any creditor. This principle applies even where 
a subsequent registered incumbrancer had express notice of the prior mortgage at 
the time when he took his own security (35). A charge which is not registered 
under this section is void against all the creditors of a company irrespective of the 
date on which their debts accrued ; and the fact that decrees have been obtained on 
such unregistered mortgages prioi to the winding-up application does not take it 
out of the operation of this section. Such a decree-holder cannot stand outside the 
winding up and realize his security, thereby diminishing the assets divisible among 
the creditors (36). This section docs not however avoid absolutely a mortgage not 
registered with the Registrar of companies, but only so far as any security given there- 
by on the company’s property or undertaking. The effect therefore is that such a 
mortgage is valid as an admission. The Rangoon High Court has held that such a 
mortgage cannot be repudiated by the company itself so long as it is a going concern 
though it is void against the liquidator and the creditors in a winding-up (37). If 
however the Court extended the time for registration under the provisions of s. 141, 
and the mortgage was registered within that time, it constituted a valid charge ab 
initio , that is, from the date of execution, subject only to such conditions as were 
imposed by the Court which had extended the time (38). But see now s. 141. 

641 . Cl. (b) : — A power in the articles of association authorizing the directors 
to mortgage or charge the property of the company does not authorize them to 
mortgage or charge future calls, or in other words the unpaid capital of the company 
(39). Where the directors issued debentures on the security of ail and singular the 
capital, stock, moneys, securities, estate and effects of the company, the debentures 
did not extend to the uncalled capital of the company (40). 

642. Cl. (c). Immovable property : — The term “immovable property’* in- 
cludes land, benefits to arise out of land, things attached to the earth, or perma- 
nently fastened to anything attached to the earth (41). In certain circumstances 
machinery may be immovable property, if it is so affixed to the soil as to become 
immovable property (42). Bonus certificates giving debenture-holders additional 
benefit 10 be paid out of the sale of lands secured by a trust-deed create charges 
which require registration (43). For other instances of charge requiring registration 
see the undernoted cases (44). 


(38) 

(34) 


( 37 ) 

( 38 ) 

(39) 
(40 
<4>) 

X4*) 

(43) 

(44) 


Maneklal v. Saraspur Manufacturing Co. [19*7] B. 167, 39 Botn. L.R. *53. 
[1906] s Ch. 467 at p. 477: Orleans Motor Co. [191 1] 3 Ch. 41. 

Pegge v. Neath 8c District Tramways [1898] 1 Ch. 183 ; Jackson 8c Brasford Lid. 
Monolithic Building Co. |.igi5l 1 Ch. 643. 

Sathgram Coal [1936] 40 C.W.N. 1171. 

Aung Ban t/. Chettiar Firm [1937] R. 388, 104 I.C. 336, 5 Rang. 585. 

Ram Narain v- Radha Krishna [1930] P.C. 66, 57 I. A. 76, [1930] A.L.J. 190. 

See Bank of South Australia v. Abrahams [1875] L.R. 6 P.C. 563. 

Stanley’s case [1864] 4 Dc G. J. 8c S. 407 (414). 

S. 3 (36), General Clauses Act X of 1897 as amended by the Adaptation of Laws 
Order, 1950 in India. 

Maheswari Bros. v. O. L., Indra Sugar Works [1938] All. 896. [1938] A. 574: 
See Ladcnburgh & Co. v Goodwin 8cc. l td. [1912] 3 K.B. 275 ; Sanderson 8c Co. 

v. Clarke (infra). _ ... , 

Columbian Fireproofing Co. [1910] 2 Ch. 120 ; Re David Alhster Ltd. 1 * 9 **] *. 
Ch. 3H ; Wrightson v. McArthur &• Hutichison s Ltd. [19^1] L.R. 2 K.B. 807. 
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A company can effect a mortgage on immovable property by deposit of title 
deeds without complying with the formalities required by its articles upon the 
execution of mortgage deed (45). 

The rule prohibiting the clogging of the equity of redemption under a mortgage 
by an individual applies equally to a mortgage by a company (46). 

643 . Charge on foreign land : — Under the English law a company can 
create a charge on its lands situated in a foreign country. “An English debenture", 
observed Lord Swinfcn (then Swinfen Eady J.), “purporting to charge by way of 
floating security all the English company's property and assets does amount, .where 
the English company possesses land abroad, to an agreement to charge that land, 
and is a valid equitable security according to English law, and the debenture-holders, 
upon any winding up of that company, would rank as secured creditors in respect 
of the foreign land, and upon a winding up in England they would be paid in full 
out of the proceeds of sale of that land, before any distribution of proceeds of it 
was made among ordinary unsecured creditors. The law on this point is correctly 
stated by Sir Francis Palmer in the 5th edition of his Company Law at p. *36 : 
‘Even without complying with the formalities required by the local law in relation 
to transfers or mortgages, it is competent to a company, to create an effective charge 
on property belonging to it in a foreign country, for the Court, in virtue of its 
Chancery jurisdiction in personam , enforces equities in regard to foreign land where 
the mortgagor company is within the jurisdiction [Penn v. Lord Baltimore (1750) 1 
Ves. Sen. 443 (444) ; Mercantile Investment lire. Co. v. River Plate ire. Co. (1892) 2 
Ch. 303 ; Westlake’s International Law (1880) 183] ; and in determining whether 
there is any equity, e.g., if for valuable consideration a company agrees to give a 
charge on foreign property, the Court will enforce it, although the equity may be 
one not recognized by the lex loci rei sitae"' (47). 

644 * Cl. (d). Security of book-debts: — “Book-debts" means debts arising 
in a business in which it is the proper and usual course to keep books and which 
ought to be entered in such books (48). Future book-debts may be charged (49). 
Where a bill of exchange has actually been entered in the books of the company, 
it is a book debt (50). As to how a charge may be created in book-debts see the 
case noted below (51). An assignment of a book-debt as security for the purpose 
of securing an existing debt constitutes a mortgage of that debt and unless it is re- 
gistered as required by cl. (d), the assignment will be inoperative as against the 
liquidator and the creditors of the company (52). But where a letter is an assign- 
ment of a part of a book-debt and is not “charge” within the meaning of this 
section, it does not require registration (53). But a purported assignment of so much 
of a debt "as may be necessary to indemnify the assignees against an advance" is a 
charge and as such requires registration under this section, because the Court will 
look not to the form but the real transaction (54). 

(45) General Provident Assurance Co. [1872] L.R. 14 Eq. 507. 

?46)Jarrah T. & W. P. Corpn. v. Samuel [1903] 2 Ch. 1. 

(47) British South African Co. v. De Beers Consolidated Mines [1901] 1 Ch. 354 (357), 
followed in Anchor line (Henderson Bros.) Ltd. [1937] Ch. 483. 

(48) Official Receiver v. .Tailby [1886] 18 Q.B.D. 2?;— per Esher, M. R. at p. 29 ; 
Shipley v . Marshall [1863] 14 C.B. (N.S.) 566. ' 

(49) Tailby v. Official Receiver [1888] i« App. Cas. 5*3. 

(50) Dawson v . Isle [1906] 1 Ch. 633. 

(51) Gorringe v. Irwell I. R. Works f 1 886] 34 Ch. D. 128. 

(52) Ranjit v . David [1935] C. 218, 38 C.W.N. 1190, 62 Cal. 1, 155 l.C. 193. See also" 
Hoare v. British Columbia Development Assn. 11912] 107 L.T. 602. 

(53) Ashby Warner 8c Co. v . Simmons [1936] 52 T.L.R. 613 (C.A.). 

(54) Sanderson 8c Co. v. Clarke [1913] *9 T.L.R. 579. 
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When a company having contracted with the Ministry of Fuel and Power in 
England for the supply of logs, applied for and obtained facilities for a considerable 
overdraft from its bank on the terms of sending a letter to the Ministry directing 
them to pay all moneys payable to the company under the contract into the bank 
to the company's account, such directions not to be revoked without the consent 
of the bank in writing, and the company subsequently went into voluntary liquida- 
lion, it was held that the letter was an assignment of book debts to the bank by 
way of security for the overdraft and as it had not been registered, the charge was void 
against the liquidator in the winding up (55). 

Assignment of present and future book-debts of a company by way of security 
to the guarantor of its overdraft at a bank is within the provisions of this clause (56). 

645 . CL (e). Construction ‘ -On a proper construction of the corresponding 
clause of s. 109 of the previous Act a pledge on movable property or a mortgage or 
charge on stock-in-trade did not. require registration under that section. A comma 
should be read after the word “pledge" in that clause (57). But this decision of the 
Bombay High Court has been dissented from recently by the Madras High Court in 
Rajah of Vizianagram v. O. L. Vizi anagram Mining Co. (58) where iL has been held 
that what that clause contemplated was that where there was a mortgage or charge 
on the stock-in-trade of a company which was movable property, such mortgage or 
charge required regisi ration ; but what was exempted from registration was a pledge 
of movable property other than the stock-in-trade. Where a company is incorporated 
for mining purposes, the mineral ore would come within the meaning of stock-in- 
trade (58). 

646 . Movable property : —Hypothecation of movable property is valid (59). 
"I here is nothing (in the Contract Act) to prevent a person from hypothecating 
his goods to another person for security" (60). 

647 . Pledge : — There are three kinds of security : the first a simple lien ; the 

second, a mortgage passing the property out and out ; the third, a security inter- 
mediate between a lien and a mortgage — viz., a pledge — where by contract a deposit 
of goods is made a security for a debt, and the right to the property vests in the 
pledgee so far as is necessary to secure the debt. It is true, the pledgor has such 
a property in the article pledged as he can convey to a third person, but he has no 
right to the goods without paving off the debt, and until the debt is paid off the 
pledgee has the whole present interest" (61) : See Radhakrishnan v. O . L. % Madras 

Peoples' Bank (62) where it has been held that the difference between mortgage and a 
pledge of goods is that, in a, mortgage the ownership of the goods passes, whereas in a 
pledge the pledgee gets possession but to right to the goods beyond what is necessary 
to secure the debt. Where a bank indorses to its creditor as security promissory 
notes drawn in its favour by its debtors and delivers them to the creditor entitling 
him to realize the securities as and how he pleased, the transaction though it may 
amount to a mortgage also amounts to a pledge and therefore does not require 
registration ; for this clause clearly contemplates that there can be a mortgage which 
is also a pledge (62). The pledge of some goods lying at the cuctoms house and the 


(55) Kent & Sussex Saw Mills, Ltd. [1947] 1 Ch 177, 176 L.T. 167. 

(56) Illingworth v. Houldsworth ft 904] A.C. 355. 

(57) East Africa Hardware Co. [1949] B. 262, 51 Bom. I..R. 271. 

(58) [*95*] M. 136. 

(59) Srish Chandra v. Mungri Bewa [1904! 9 C.W.N. 14. 

(60) Haripada v. Anath [1918] 22 C.W.N. 758 per Fletcher J. at p. 759. 

(61) Halliday r>. Holgate [1868] 3 F.x. 299 (302). 18 L.T. Orfi. 

(62) [1943] M. 73. [194*1 M.W.N. 892. 55 M.L.W. 709. 
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handing over of the delivery warrant as security for a debt however constitute a 
charge requiring registration (63). 

The object of the words “not being a pledge" in this clause is to provide that 
registration should not be necessary where the person entitled to the security has 
obtained possession of the goods (62). 

The clement of possession which is contemplated by a deed of pledge and which 
is actually given, is an important factor which stands in the way of the document 
being regarded as creating a purely equitable charge of the character of a floating 
charge requiring registration, though the creditor may be allowed to run the com- 
pany's business as an agent under an irrevocable power of attorney (64). 

A pledge of securities gives a power of sale on default of payment on the due 
date or, if no date of payment is fixed, after notice (65). 

648. CL (f). Floating charge A floating charge would necessarily require 
registration under this clause (66). A floating charge is not a specific security ; it is 
only one which affects the assets included in it, which are mortgaged in such a way 
that the mortgagor can deal with them without concurrence of the mortgagee (67). 
In the last cited case the elements of possession, which was actually given, stood in 
the Way of the document being regarded as a floating charge ; therefore this clause 
did not apply and the document did not require registration as a floating charge. As 
to the nature of a floating charge, see Notes 617 and 62?, supra. 

649. Undertaking : — The word "undertaking’ ’ means all the property, 
present or future, of a company, and a charge thereon is effective and operates by 
way of floating security (68). Where the objects of a company comprised the carrying 
on of three distinct businesses, supplemental to one another, the Court refused, at 
the instance of decree-holders having a floating charge on the whole undertaking to 
restrain the sale of one business (69). 

The mortgage of the property and undertaking of a company to secure debenture- 
holders or mortgagees in an equivalent position does not prevent the company from 
making a valid charge on a specific asset as a security for an advance of money neces- 
sary tor carrying on the business (70). 

650. Charge void : — This section makes ibe security void not against every- 
body, but as against "the liquidator and any creditor of the company." It leaves the 
security to stand as against the company while it is a going concern. It does not 
make the security binding on the liquidator as successor of the: company (71). Inspite 
of the generality of the expression "any creditor," an ordinary unsecured creditor 
of the company cannot avoid the mortgage, for he has no enforceable right either 
against the mortgagee or against the properly comprised in the mortgage. Only a 
creditor who has acquired a right against the property may interfere and avoid the 
mortgage, e.g., when he has a charge over the property or when the company is in 
liquidation and the unsecured creditor has acquired a right to the rateable distribu- 
tion of the assets of the company (71). 

It is important to notice the distinction that what avoids the charge is not the 
lack of registration under this section, but the neglect to send in particulars. The 
validity of the charge does not depend on the date on which the Registrar chooses to 

(63) Dublin City Distillery, Ltd. v. Doherty [1914] A.C. 823. 

(64) Karundia v . O. L. Andhra Paper Mills Co! [1949] 2 M.L.J. 66, 62 M.L,W. 484. 

(65) Deverges v. Sandeman, Clark k Co. [1902] 1 Ch. 579 at p. 593. 

(66) Raja of Vizianagrain v. O. L. Vizianagram Mining Co. [1952] M. 136. 

(67) Tansukhrai v. O. L. Andhra Paper Mills Co. [1952] M. 595. 

(68) Leicester v. Yolland &c. Ltd. [1908] 1 Ch. 1 52. 

( 69 ) H. H. Vivian & Co. [ 1900 ] 2 Ch. 654. 

(70) Exp. Pitman [1879] 12 Ch. D. 707. 

(71) Chandbali River Service Co, [1956] 60 C.W.N. 2 78 
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make the necessary entry in the register. Where the particulars of the charge are 
submitted within 2 1 days from the date of execution of the charge, the mere fact 
that the registration was allowed to stand over for a period of two years owing to 
some outstanding dispute about the fees would not destroy the security (7 *). 

The provisions of this section are designed as a protection to the public. Hence 
the matter of registration of the charge should not be allowed to be delayed for an 
unduly long time (7 a). 

651 . Misapplication of money borrowed : —Where a company has a 
general borrowing power, a lender is not bound to enquire into the purposes for 
which the money is intended to be applied, and a misapplication of it by the com- 
pany will not invalidate his security, provided that the lender was not aware at the 
time of the loan of the intended misapplication (7 3). 

652 . Borrowing : — A trading company (74) or a banking company (75) has an 
implied power to borrow money, but nor any other company (76). The exigencies of 
commerce renders it absolutely essential that the members of a trading company 
should have power to borrow money on its credit and by mortgaging its assets. They 
can bind the company by endorsing bills and notes to bankers and money-lenders for 
the purpose of raising funds for carrying on the business. In such a case the directors 
have power to bind the company by the issue of reasonable securities in the ordinary 
course of business (77). The articles of a company contained no provisions as to the 
issue of negotiable instruments, but its objects were such that a power to issue them 
was implied. The directors gave to H for value an instrument under the seal of the 
company headed “debenture”: held that the endorsee and transferee for value of 
this instrument was entitled to prove on it against the company free from equities 
between H and the company (78). Where the deed of settlement of an insurance 
company contained no express power of borrowing it was held that the directors 
acted within their powers in borrowing money from the bankers of the company to 
meet pressing demands and charging the proceeds of a call already made but not 
immediately payable (79). There is a distinction between loans which a company is 
empowered to raise under its borrowing powers, and debts which, in meeting its 
current liabilities and in flic actual carrying on its affairs, the company or its agents 
on its behalf have contracted. Where the articles authorized the directors to borrow 
on bonds ? mortgage or other securities or otherwise to a certain limit, with the sanc- 
tion of the shareholders, the power justified a mortgage the object of w r liich was in 
part to cover previously Incurred liabilities, provided the principal amount of the 
loan did not exceed the limit fixed in the power (80). Where the limit of borrowing 
prescribed by the rules of a society bad been exceeded, the society which had derived 
no benefit, was not liable for such loan, and the directors upon whose authority the 
loans were taken were personally liable to the lender for the money, although there 
was no fraud on the part of the directors (81). But when the directors lend money 
in excess of the borrowing powers conferred on them by the articles and all the 
monies are in fact utilized by the company, it is liable to pay the amount ; if it is 


( 7 *) 

( 73 ) 

( 74 ) 

( 75 ) 

( 76 ) 

( 77 ) 
( 7 »> 
( 79 ) 
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Benares Bank v. Bank of Behav [1947] A. 117 relying on National P. U. 
Charnley [1924] 1 K.B. 431. 

David Payne & Co. [1904] 2 Ch. 608. 

Jackson v. Rainford Coal Co [1896] 2 Ch. 340 ; Exp. Pitman (supra). 
Bank of Australia v. Breillat [1847) 6 Moo. P.C.C. 152, 195. 

Blackburn B. B. Society v . Cunliffe, Brooks 8 c Co. [1882] 22 Ch. D. 61 
Spence’s Hotel Co. [1867] 1 B.L.R. (O.C.) 14. 

Exp. City Bank [1868] 3 Ch. App. 758. 

International Life Assurance Society [1870] L.R. 10 Eq. 312. 

Kernot v. Walton [1882] 9 Cal. 14. 

Chaplcs v. Brunswick r, B. Society [1881] 6 Q.B.D. 696. 
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not so utilized the company is not liable (8a). In such a case it may however be 
impliedly ratified and sanctioned by the shareholders at general meetings — the passing 
of accounts and declaration of dividends constituting sanction and ratification (85). 
But it is apprehended that no such ratification is possible without actual knowledge 
of the transaction. 

653. Borrowing powers of a company If the memorandum of association 
gives limited power to borrow and mortgage, the limit cannot be exceeded (84). But 
if the loan is unauthorized, the lender may stand in the shoes of a previous lender 
whose money has been paid off by the money of the former (85), The directors may 
be personally liable if they represented that they had authority to issue the debenture 
where they had not (86). Where one of the clauses of the memorandum of a bank 
set out that among the objects for which the bank was established was “to raise 
money by the issue of shares (preference, ordinary or deferred), debentures, deben* 
turc-stock, bond and other securities, and to invest the moneys so raised, or any 
part thereof, upon any of the investments specified in this memorandum,” it was 
held by Mr. Justice Costello that the hank was empowered to raise money by the 
issue of debentures and that if they so desired to invest the money they raised or 
any part of it (87). 

If ihe borrowing is beyond the powers of the company, the loan as well as all 
securities of it are void. But if the loan is merely beyond the powers of Ihe directors 
it may be rendered valid by acquiescence or ratification by the company (88). Where 
an association having no borrowing power received money by way of loan or advance, 
the following propositions were laid down by Buckley J. : “(1) If the result of the 

transaction was that indebtedness was not increased because the new loan was 
applied in discharging an old debt, then it was not to be regarded as a borrowing 
transaction, for the invalid lender could be regarded as standing in the place of those 
whose debt had been paid off ; (2) the same doctrine was applicable even when the 
loan was applied in discharging not an old debt but a future debt | 7 Iflronew of 
Wendock v. River Dee Co. (1887) 19 Q.B.I). 155] ; (3) if the lender could identify his 
money or the investment of his money in the hand of the borrower, he could call 
for its return. In such a case he was entitled to what was commonly called a tracing 
judgment ; but (4) if the lender could not bring himself within any of the above 
propositions, then he was a person who was unable as against the borrower to affirm 
that he held a debt, either legal 01 equitable. Neither in a Court of law nor in a 
Court of Equity could he affirm that lie was a creditor or entitled to such a right or 
claim as would support a winding up petition” (89). On appeal from this case the 
House of Lords held (1) that the power to borrow must be limited to borrowing for 
the proper objects of the society, and that the carrying on the banking business was 
ultra vires; (2) that the depositors were not entitled to recover money paid by them 
on an ultra vires contract of loan on the footing of money had and received by the 
society to their use ; (3) that the assets remaining after payment of the outside 
creditors must be taken to represent 111 part moneys which the depositors could 
follow, as having been invalidly borrowed, and in part moneys which the society 
could follow, as having been wrongfully employed by its agents in the banking busi- 

(82) Cine Industries & -Recording Co. [1942] B. 231, 44 Bom. L.R. 581, 203 I.C. nti. 

(85) National Bank of India v. Delhi Colton Mills Co. 105 P.L.R. 1 902 , 57 P.R. 1902. 

(84) Wenlock v. River Dec Co. [1885] 10 App. Cas. ‘454 ; Howard v. Patent Ivory 

Manufacturing Co. [1888] 38 Ch. D 156. 

(85) Neath Building Society v. Luce [1889] 43 Ch. D. 158. 

(86) Firbank’s Executors v. Humphreys [1889] 18 Q.B.D. r y \. 

(87) Imperial Bank v. Bengal National Bank [1930] C. 536 (537), r >7 Cal. ,4 7 

I.C. 760. 

f88) Irvine v. Union Bank of Australia [1877] a App. Cas. 366. 

(89) Birkbeck P. B, Building Society [191a] $ Cb- 183 (C.A.). 
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ness and (subject to any application by any individual depositor or shareholder with 
a view to tracing his own money into any particular asset and to the costs of iiquida- 
tion) ought to be distributed pari passu between the depositors and the unadvanced 
shareholders according to the amounts respectively credited to them in the books of 
the society at the commencement of the winding up (90). 

Where there were no special articles of association, it was held that a special 
resolution empowering directors to borrow on debentures any sum not exceeding a 
certain amount was a sufficient authority for the borrowing (91). A railway company 
may give a specific charge on the moneys to arise from the sale of its surplus lands 
for a debt due to the contractors who have constructed works for the company (9s). 

If a company has the power to borrow, or to invest its funds in any manner it 
likes, the remedy of a shareholder for an abuse of the power lies within the four 
corners of this Act and not by having resort to a suit for declaration and injunction. 
The question of the soundness of the investment or excessive borrowing by the 
directors is a matter which concerns the indoor management of the company and 
cannot be examined by a Civil Court in a regular suit (93). 

654. Certificate conclusive: — The certificate of the Registrar is conclusive 
evidence that all the requirements of the section as to legislation have been com- 
plied with (94). 

655. By s. 142, post heavy penalties have been provided for omission by a 
company to Tesgister the particulars with the Registrar as required by the section (95) 

Clt. (g), (h) and (i) of aub«s. (4) are new. 

Sub. (1). Prescribed particulars: — See Rule (> of the Companies (Central 
Government's) General Rules and Forms, 1956— -printed as Appendix B. 

Form : — -For the form of particulars of charge under this section, see Form 
No. 8 in Anncxurc 'A* ibid. 

126. Date of notice of charge. — Where any charge on 
any property of a company required to be registered under 
section 125 has been so registered, any person acquiring such 
property or any part thereof, or any share or interest therein, 
shall be deemed to have notice of the charge as from the date 
of such registration. 

This section corresponds to sub-s. (a) of s. 109 of the previous Act — Notes on 
Clauses . 

See notes to s. 145. ( 

127. Registration of charges on properties acquired 
subject to charge.— ( 1 ) Where a company acquires any 
property which is subject to a charge of any such kind as 
would, if it had been created by the company after the acquisi- 
tion of the property, have been required to be registered under 
this Part, the company shall cause the prescribed particulars 
of the charge, together with a copy (certified in the prescribed 

(90) Sinclair v. Brougham [1914] A.C. 39ft. 

(91) Bryon v. Metropolitan S. Omnibus Co. [1858] 3 Dc G. & J. 123. 

(92) Gardner v. London &c. Rv. Co. [1867] 2 Ch. App. 201. 

(93) Shiva Ram v. Punjab Textile Mills [1949] 50 P.L.R 282. 

(94) Leicester v. Yolland &c. Ltd. [1908] 1 Ch. 152. 

(95) See M. I. G. Trust Ld. [1933] 1 Ch. 54* (C.A.). 
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manner to be a correct copy) of the instrument, if any, by 
which the charge was created or is evidenced, to be delivered 
to the Registrar for registration in the manner required 
by this Act within twenty-one days after the date on which 
the acquisition is completed : 

Provided that, if tne property is situate, and the charge was 
created, outside India, twenty-one days after the date on which 
a copy of the instrument could, in due course of post and 
if despatched with due diligence, have been received in India 
shall be substituted for twenty-one days after the completion 
of the acquisition as the time within which the particulars and 
the copy of the instrument are to be delivered to the Registrar. 

(2) If default is made in complying with sub-section (1), 
the company, and every officer of the company who is in 
default, shall be punishable with fine which may extend to five 
hundred pupees. 

This section corresponds to s. 109A of the previous Act and s. 97 of the English 
Act of 1948 — Notes on Clauses. 

Sub -a. (1). Copy certified in the prescribed manner: — As to the verification of 
the copy, see Rule 6 of the Companies (Central Government’s) General Rules and 
Forms, 1956 — printed as Appendix B. 

For the form of particulars of charge under this section sec Form No. 9 in 
Annexure ‘A* ibid. 

See notes to s. 125. 


128. Particulars in case of series of debentures entitl- 
ing holders pari passu. — Where a series of debentures con- 
taining, or giving by reference to any other instrument, any 
charge to the benefit of which the debenture holders of that 
series are entitled pari passu is created by a company, it shall, 
for the purposes of section 125, be sufficient, if there are filed 
with the Registrar, within twenty-one days after the execution 
of the deed containing the charge or, if there is no such deed, 
after the execution of any debentures of the series, the follow- 
ing particulars : — 

(a) the total amount secured by the whole series ; 

(b) the dates of the resolutions authorising the issue 
of the series and the date of the covering deed, if any, by 
which the security is created or defined ; 

(c) a general description of the property charged ; and 

( d ) the names of the trustees, if any, for the deben- 
tur holders ; 

together with the deed containing the charge, or a copy of the 
deed verified in the prescribed manner, or if there is no such 
deed, one of the debentures of the series : 
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Provided that, where more than one issue is made of 
debentures in the series, there shall be filed with the Registrar, 
for entry in the register, particulars of the date and amount of 
each issue ; but an omission to do this shall not affect the 
validity of the debentures issued. 

This section corresponds to s. 110 of the previous Act and s. 95 (8) of the English 
Act of 1948 — Notes on Clauses. 

656. Application : — 'I’his section provides for an alternative mode of regis- 
tration (96), and it is applicable both to debentures and debenture stock (97). 

657* Issuing of debentures : -The directors have power to issue further 
debentures of the series after the issue of the writ in au action by debenture-holders 
but before the appointment of a receiver (98). As to what constitutes the issuing of 
debentures made payable to bearer, see the case noted below (99). 

658. Protection of debentures : — The registration of a series of debentures 
protects not only debentures of that series properly issued, but also documents pur- 
porting to be debentures of that series which owing to some technical defect can only 
be upheld as agreements for those debentures, and it is not necessary to register these 
agreements separately (1). 

659. Debentures ranking pari passu : — As a general rule debenture-holders 
of the same series are made to rank pari passu inter se. If such a debenture-holder 
gets judgment, it ensures for the benefit of all the debenture-holders (2). If he 
obtains a collateral security, he holds it as a trustee for all. 

Where debentures are issued creating a charge, it is usual to declare expressly 
that the charges created by all the debentures of the series are to rank equally and 
without priority of one over another. If it is not so declared each debenture creates 
a charge ranking in priority to all others issued subsequently, but postponed to all 
issued before it (3). 

If there is a series entitled in one event to rank pari passu , but not in another 
event, and the Registrar registers it under this section and certifies it as a series 
entitled pari passu , that will not make the series rank pari passu (4). But this certi- 
ficate will be conclusive under s. 132 that the requirements of the section as to regis- 
tration have been complied with (4), The certificate is also conclusive although some 
required particulars have not been given to the Registrar or entered on the 
register (5). 

As to the verification of a copy of the instrument of charge, sec Rule 6 of the 
Companies (Central Government’s) General Rules and Forms, 1956 — printed as 
Appendix B. 

For the form of particulars of a scries of debentures under this section and s. 1*9, 
see Form No. 10 in Annexure ’A’, ibid. 

For the form of particulars of any issue of debentures in a series under Proviso 
to this section, see Form No. 11 ibid. 

Sec notes to s. 125. 

(96) Harrogate Estates [1903] 1 Ch. 498 

(97) Gunard Steamship Co. v. Hop wood [1908] a Ch. 564. 

(98) Re Hubbard & Co. [1898] 79 L.T. 6O5. 

(99) Mowatt v. Castle Steel Co. [1886] 31 Ch. I). r,8. 

(1) Fireproof Doors Ltd. [1916] 2 Ch. 14a 

(a) Bowen v. Brecon Ry. Co. [1867] L.R. 3 Eq. 541. 

(3) Lister v. H. Lister 8c Sop* [1893] 68 L.T 8a6, 9 T.L.R. ncfii. 

(4) Yollattd Sc Birkett Ltd. [1908J 1 Ch. 15a. t . , n n „ 

(r,) Cunard Steamship Co. v. Hopwood [1908] 2 Ch. 564. 578; National P, & C. 

Bank v. Charnley [19*3) W.N. 315, 11924] 1 K.B. 43* • 
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129. Particulars in case of commission etc., on. 
debentures. — Where any commission, allowance or discount 
has been paid or made either directly or indirectly by a com- 
pany to any person in consideration of his subscribing or 
agreeing to subscribe, whether absolutely or conditionally, for 
any debentures of the company, or procuring or agreeing to 
procure subscriptions, whether absolute or conditional, for 
any such debentures, the particulars required to be filed for 
registration under sections 125 and 128 shall include parti' 
culars as to the amount or rate per cent of the commission, 
discount or allowance so paid or made ; but an omission to do 
this shall not affect the validity of the debentures issued ; 

Provided that the deposit of any debentures as security for 
any debt of the company shall not, for the purposes of this 
section, be treated as the issue of the debentures at a discount. 

This section corresponds lo s. 111 of the previous Act and s. 95 (9) of the English 
Ad of 1948 — Notes on Clauses. 

See notes to s. ia8 for the form of particulars of series of debentures, as well 
as other matters. 

130. Register of charges to be kept by Registrar. — (1) 
The Registrar shall keep, with respect to each company, a 
register in the prescribed form of all the charges requiring 
registration under this Part, and shall, on payment of the 
prescribed fee, enter in the register, with respect to every such 
charge, the following particulars : — 

(a) in the case of a charge to the benefit of which the 
holders of a series of debentures are entitled, such parti- 
culars as are specified in sections 128 and 129 ; 

(b) in the case of any other charge — 

(i) if the charge is a charge created by the com- 
pany, the date of its creation 5 and if the charge was a 
charge existing on property acquired by the company, 
the date of the acquisition of the property ; 

(ii) the amount secured by the charge ; 

(iii) short particulars of the property charged ; and 

(iv) the persons entitled to the charge. 

(2) After making the entry required by sub-section ( 1 ), 
the Registrar shall return the instrument, if any, or the verified 
copy thereof, as the case may be, filed in accordance with the 
provisions of this Part, to the person filing the same, 

(3) The register kept in pursuance of this section shall be 
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open to inspection by any person on payment of a fee of one 
rupee for each inspection. 

This section corresponds to s. n« of ihe previous Act and s. 98 of the English 
Act of 1948 — Notes on Clauses. 

660 . Where the directors advanced money to the company, took as security a 
debenture giving a general charge on the undertaking, and the debenture was regis- 
tered, but the register contained no description of any property as charged, it was 
held that the debenture was not valid as against the crcclitois of the company (6). 

For the form of register of charges to be kept by the Registrar under this 
section see Form No. 13 in Anncxure ‘A* of the Companies (Central Government's) 
General Rules and Forms, 1956 — printed as Appendix B. 

131. Index to register of charges. — The Registrar shall 
keep a chronological index, in the prescribed form and with 
the prescribed particulars, of the charges registered with him 
in pursuance of this Part. 

This section corresponds to s. 113 of the previous Act. 

For the form of Chronological Index of Charges under this set t ion, see Forn 
No. 12 in Anncxure ‘A’ of the Companies (Central Government’s) General Rules 
and Forms, 195(1 — printed as Appendix B. 

132. Certificate of registration. — The Registrar shall 
give a certificate under his hand of the registration of any 
charge registered in pursuance of this Part, stating the amount 
thereby secured ; and the certificate shall be conclusive 
evidence that the requirements of this Part as to registration 
have been complied with. 

'K his section corresponds lo s. 114 of the previous Act and s. 98(a) of the F.iiglisli 
Act oi <<>48 • Notes on Clauses. 

661 . Certificate conclusive -Where the certificate identified the instrument 
of charge and stated that the mortgage or charge thereby created had been duly 
registered, it must be understood as certifying the due registration of all the charges 
created by the instrument, including that of chattels, and it is conclusive evidence of 
the due registration of the chattels, none the less, because the register in omitting 
to mention them is not merely defective but misleading (7). 

Once a certificate of registration is granted under this section it is no longer 
open to challenge any of the mechanical slips of registration including the delivery 
of particulars or the payment of the prescribed fees (8). 

If after the issue of debentures a certificate of registration is obtained under this 
section, nothing done subsequently by way of alteration by the Registrar of his own 
accord affects the validity of the documents as between the company and the 
debenture-holder (9). 

For other cases see notes to s. 128. 

(6) Native Iron Ore Co. [1876] * Ch. D. 345. 

(7) National P. & U. Bank v, Charnley, supra. 

(8) Benares Bank v. Bank of Behar [1947] A. 117; see also In re Yolland & Bivkctt 

Ltd. [1008] 1 Ch. 152. 

(9) Imperial Bank v. Bengal National Bank [1930] C. 536, 57 Cal. 31(8, 127 I.C. 760. 
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133. Endorsement of certificate of registration on 
debenture or certificate of debenture stock.*— (1) The 
company shall cause a copy of every certificate of registration 
given under section 132, to be endorsed on every debenture 
or certificate of debenture stock which is issued by the 
company and the payment of which is secured by the charge 
so registered : 

Provided that nothing in this sub-section shall be construed 
as requiring a company to cause a certificate of registration 
of any charge so given to be endorsed on any debenture or 
certificate of debenture stock issued by the company before 
the charge was created. 

(2) If any person knowingly delivers, or wilfully authorises 
or permits the delivery of, any debenture or certificate of 
debenture stock which, under the provisions of sub-section 
(1), is required to have endorsed on it a copy of a certificate 
of registration without the copy being so endorsed upon it, 
he shall, without prejudice to any other liability, be punishable 
with fine which may extend to one thousand rupees. 

This section corresponds to s. 115 of the previous Act and s. 99 of the English 
Act of 1948 — Notes on Clauses. 

134* Duty of company as regards registration and 
right of interested party. — ( 1 ) It shall be the duty of a com- 
pany to file with the Registrar for registration the particulars 
of every charge created by the company, and of every issue of 
debentures of a series, requiring registration under this Part; 
but registration of any such charge may also be effected on the 
application of any person interested therein. 

(2) Where registration is effected on the application of 
some person other than the company, that person shall be 
entitled to recover from the company the amount of any fees 
properly paid by him to the Registrar on the registration. 

This section corresponds to s. 116 of the previous Act and s. 96 of the English 
Act of 1948 — Notes on Clauses . 

135. Provisions of Part to apply to modification of 
charges* — Whenever the terms or conditions, or the extent or 
operation, of any charge registered under this Part are or is 
modified, it shall be the duty of the company to send to the 
Registrar the particulars of such modification, and the provi- 
sions of this Part as to registration of a charge shall apply to 
such modification of the charge. 
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This section corresponds to sub-s. (g) of s. 1 ifi of the previous Act — Notes on 
Clauses. 

Forms : — For the forms of (1) register of charges and memorandum of satis- 
faction and (a) particulars of modification of charge under this section, see Forms 
Nos. 13 and 14 in Anncxure ‘A’ of the Companies (Central Government's) General 
Rules and Forms, 1956 — printed as Appendix B. 

136. Copy of instrument creating charge to be kept 
by company at registered office. — Every company shall cause 
a copy of every instrument creating any charge requiring regis- 
tration under this Part to be kept at the registered office of the 
company : 

Provided that, in the case of a series of uniform debentures, 
a copy of one debenture of the series shall be sufficient. 

This section corresponds to s. 117 of the previous Act and s. 103 of the English 
Act of 1948 — Notes on Clauses. 

137. Entry in register of charges of appointment of 
receiver or manager. — (1) If any person obtains an order for 
the appointment of a receiver of, or of a person to manage, the 
property of a company, or if any person appoints such receiver 
or person under any powers cotained in any instrument, he 
shall, within fifteen days from the date of the passing of the 
order or of the making of the appointment under the said 
powers, give notice of the fact to the Registrar; and the Regis- 
trar shall, on payment of the prescribed fee, enter the fact in 
the register of charges. 

(2) Where any person so appointed under the powers 
contained in any instrument ceases to act as such, he shall, on 
so ceasing, give to the Registrar notice to that effect ; and the 
Registrar shall enter the notice in the register of charges. 

(3) If any person makes default in complying with the 
requirements of sub-section (1) or (2), he shall be punishable 
with fine which may extend to fifty rupees for every day during 
which the default continues. 

This section corresponds to s. u8 of the previous Act and s. 102 of the English 
Act of 1948 — Notes on Clauses . 

The Joint Committee have made some alterations in this section with the follow- 
ing observation: “The use of the expression ‘manager’ in a different sense from 
that in which it has been defined in clause 2 is undesirable ; and the Committee have 
made suitable changes in the wording of this clause” (vide J. C, R., para 6i). 

662. Appointment of receiver A receiver will be appointed if the com- 
pany's business is practically at an end and the only asset remaining is a reserve fund 


46 



INDIAN COMPANY LAW 


tS. lj? 


S6s 

created out of profits earned at an earlier date (10), or if the business is about to be 
shut down (n). A receiver or receiver and manager will also be appointed by the 
Court where the principal (12) or interest (13) is in arrear. The consent of the 
company would not entitle the Court to assume management of a railway company ; 
therefore receivers of the tolls and profits only were appointed at the suit of the 
debenture* holders (14). When a receiver has been appointed and any application 
to the Court becomes necessary , it should be made by the person who has appointed 
or procured the appointment of the receiver (15). 

663. Receiver's position : — Whether a receiver is agent of the company or 
of the debenture-holders depends upon the terms of his appointment and the terms 
of the debenture (16). In the last cited case it was held that there .in giving an under- 
taking to pay a creditor the receivers for a debenture-holder acted as agents of the 
company and did not warrant that they were agents of the debenture-holder autho- 
rized to make him personally liable. A receiver who has been appointed under the 
terms of a mortgage debenture issued by a company is the agent of the company and 
not of the debenture-holders ; and in the absence of a notice of a claim against the 
company, he is under no personal liability to refund moneys which he has paid into a 
receivership account (17). Where after the appointment of a receiver by the debenture- 
holder in exercise of the power conferred by the debenture the company goes into 
liquidation, the receiver is entitled to enforce the right to obtain renewal of a lease 
notwithstanding the liquidation (18). “It is perfectly true (and it has been laid down 
over and over again)", observed Romer L. J., “that where, as happened in this case, 
the debenture or trust deed securing the debentures contains the usual clause that the 
receiver appointed tinder the deed shall be deemed to be the agent of the company, 
that the winding-up of the company or the compulsory liquidation of the company puts 
an end to the agency. But it does not put an end in any way to the powers of the 
receiver. I11 my opinion when this liquidation order was made, the righL of the 
receiver to proceed in the name of the company in the Company Court was in no 
wise affected’* (19). But see the case noted below (20) where it has been held that a 
receiver and manager, although appointed by Court and for the benefit of the 
debenture-holders, is not the agent to contract, either of the Court or of anybody 
else, but is a principal. 

In England while a company was in compulsory winding up leave was granted 
utidet the Court’s (Emergency Powers) Act, 1939 to appoint a receiver of the com- 
pany’s property charged by a certain legal charge, debentures and further charges 
mentioned in the order. A receiver was accordingly appointed, subject to the 
powers and provisions in the conditions endorsed on the debentures one of which 
provided that the receiver should be the agent of the company. Another condition 
empowered the receiver to sell or concur in selling any of the property charged : 
Held, (1) the order empowering the debenture-holders to appoint a receiver accord- 
ing to the tenor of the documents was that he was to be the agent of the company 
notwithstanding the fact that the company was in liquidation ; (2) the receiver could 
sell the mortgaged property without any further leave of the Court ; (3) had it not 

(10) Tilt Cove Copper Co. [1913] 2 Ch. 588. 

(11) Branstien v, Marjolaine Ltd. [1914] W.N. 335. 

(12) Hopkins v. Worcester B. C. Proprietors , f 1 8b8] L.R. 6 Eq. 437. 

(13) Bissil v. Bradford Tramways Co. [1891] W.N. 51. 

(14) Gardner v. London C. D. Ry. [1867] 15 L.T. 552. 

(15) Parker v, Dunn [1845] 8 Beav. 491 ; Windschuegl v. Irish Polishes Ltd. [1941] 1 
I.R. 33. 

(16) Central London Electricity, Ltd. v. Berners [1945] 1 All E.R. 160. 

(17) Bissel v. Aericl Motors [1910] 27 T.L.R. 73. 

(18) Gough's Garages Ltd. v, Pugsley [1930] 1 K.B. 615. 

(19) Ibid at p. 626. 

(20) Glasdir Copper Mines [1906] 1 Ch. 365. 
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been for the Court'* order mentioned above and the particular circumstances in 
which it was made, the receiver would not have become the agent of the company (*1). 

664. His powers : — As to a receiver's powers to make contracts and his personal 
liability in this respect, sec Moss Steamship Co. v. Whinney (as). A receiver and 
manager, when duly appointed by the lender under the terms of a debenture, has 
an implied power to sue in the company’s name for the purpose of getting in any 
property charged or for rescission of a contract or alternately for specific performance 

(23). Where advances for the preservation of a company's assets are made to a 
receiver and manager by a party to a debenture-holder's action under an order of 
Court which directs that the sum advanced shall be a first charge on the assets in 
priority to the debenture-holders, the receiver and manager is nevertheless entitled 
to take his costs and expenses properly incurred out of the assets in priority to the 
sums advanced, if it appears that the true bargain was that the assets should be 
realized by the receiver and manager for the benefit of all concerned (20). A re- 
ceiver appointed by Court is still the agent of the company and an application 
by him to sell the company’s property is not necessary (24). 

665. His liability A receiver appointed by the trustees of debenture- 
holders under the trust deed and carrying on the company's business in its name 
is a mere agent and in doing so he does not incur any personal liability (25). As to 
the right of a person to set off his claim against the claim of the assignee from a 
receiver sec the case noted below (26). The receiver will not be personally liable 
for loans made in pursuance of leave given to him by the Court to borrow money, 
unless he has taken that liability upon himself by tlic terms of the loan (27). Where 
a receiver has not applied to the Court for leave to employ an agent, the latter is 
not entitled to any commission ; but the Court has a discretion to award him such 
compensation for his efforts as the Court considers just in the circumstances of the 
particular case (28). The fact that the acts complained of amount to misappropriation 
rather than waste makes no difference for the purpose of O. 41, r. 1, C. P. Code as 
to the liability of a receiver (29). 

666. Jurisdiction to appoint receiver : — The Court has no jurisdiction to 
appoint a receiver except in a debenture-holder's action. If it is necessary to 
protect the assets, other means must be sought which are provided in the Companies 
Act (30). It has however been held in a recent case that it is not possible to 
endorse the view that in no case under the Companies Act except in a debenture- 
holder's action can a receiver be appointed to take up the company’s business and 
its management pending the decision of the Court in that litigation. Several cases 
can be visualized when a company Judge may exercise such a power under the pio- 
visions of O. 40, r. 1 C, P. Code or ex dchito justified (31). It cannot be said that 
the Court has no jurisdiction to appoint a receiver in a going concern like a com- 
pany which is carrying on the managing agency business of another company. There 
is no provision in this Act which excludes the jurisdiction, though since the Act 
makes provision for dealing with circumstances in which a company is mismanaged, 


(21) Northern Garage [ 1 9*|f>J 115 L.J. Ch. 204. 

(*S) [191*1 A.C. *54. 

(23) M. Wheeler 8c Co. v. Warren [1928] Ch. 810. 

(24) See In re Wood’s Application [1941] no 1 ..J. (Ch.) 73. 

(25) Owen 8c Co. v. Cronk [1895] 1 Q.B. 265 

(26) Parsons v. Sovereign Bank of Canada [1913) A.C. ifio. 

(27) Hoffman v. A. Boynton Ltd. [1910] 1 Ch. 519. 

(28) National Flying Service Ltd. [1936] 1 Ch. 271. 

(29) Hanumanayya v. Venkata [1894] 18 Mad. 23. 

(30) Kailash v . Sadar Munsiff of Silchar [1925] C. 817, 52 Cal. 513. 

(31) Ratan La! v. Jagadhri Light Ry. Co. [1946] L. 193, 48 P.I.R. 1. 
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it should not be necessary in a vast majority of cases to appoint a receiver (32). It 
may not be proper to appoint a receiver ip cases where the managing agency 
agreement shows that the appointment was due to a pecular confidence reposed 
in the managing agents. But when a receiver is appointed, he is not substituted 
for the company. He is only the manager of that company and as such would be 
entitled to perform all the duties of that company including the managing agency 
of the other company. His powers will of course be conterminous with the pur* 
poses of the company of which he is appointed receiver (32). 

The Court ought not to interfere with the right of the debenture-holders to 
appoint a receiver under the deed (33). In the last cited case leave was given to 
the receiver to take possession notwithstanding the appointment of an official liqui- 
dator, but without prejudice to any question as to the power of the receiver other 
than the power to take possession and to sell the properties. 

Where a mortgagee appointed a receiver of the income of the mortgaged pro- 
perty, an injunction was granted by the Court to restrain the mortgagor from 
interfering with the receiver, or receiving the rent (34). ‘‘There is no question**, 
observed Sir John Romilty, M. R. “but that this Court will not permit a receiver, 
appointed by its authority and who is therefore its officer, to be interfered with or 
dispossessed of the property he is directed to receive by any one, although the order 
appointing him may be perfectly erroneous ; this Court requires and insists that 

application should he made to the Court for permission to take possession of any 

property of which the receiver either has taken or is directed to take possession and 

it is an idle distinction, that this rule only applied to property actually in the hands 
of a receiver. If a receiver be appointed to receive debts, rents or tolls, the rule 
applies equally to all these cases, and no person will be permitted, without the 
sanction or authority of the Court, to intercept or prevent payment to the receiver 
of the debts, rents or the tolls, which he has not actually received but which be 
has been appointed to receive” (35). 

667. Power ie fiduciary : — If the debentures confer on a named debenture- 

holder the power to appoint a receiver of the property charged, the power is fiduciary 
and must be exercised for the benefit of the debenture-holders generally (36). Such 
an appointment does not oust the jurisdiction of the Court to appoint a receiver 

(37). On the other hand a winding-up by the Court does not take away the right 
of the debenture-holders to have a receiver, but in the absence of special circums- 
tances the official liquidator should bo appointed receiver to avoid expense and 

conflict (38). 

668. Court’s officer A receiver appointed by the Court is its officer and 

any interference with his possession is a contempt of Court (39). He may be dis- 

charged if his appointment has been produced by means of a misleading affidavit (40). 

669. When action for receiver may be commenced : — The action for a 
receiver may be commenced before there is any default, and if default occurs before the 
hearing, the appointment may be made (41). A receiver may be appointed even 

(32) Sivaprakasa v . Sainarapuri [194*1] 2 M. 1 ..J. 382, 1949 M.W.N. 587. 52 M.L.W. 

(33) Henry Pound, Son* fc Hutchins [ 1 88c>| 42 Ch D. 402 (C.A.). 

(34) Bally v. Went [1884] 51 L.T. 7H4. 

(35) Ames v. Trustees of Birkcndcad Hocks (1853] a« Bcav. 332 at p. 353. 

(36) Maskclyne British Typewriter Go. [1898] 1 Ch. 133. 

(37) Slogger Automatic Feeder Co. [191 5J 1 Ch. 478. 

(38) Buckley nth ed. pp. 18, 410 and 411 and the cases cited there. 

(39) Searle v. Cheat [1884] 25 Ch. P. 723. 

(40) Church Press Ltd. [1917] 116 L.T. 247. 

(41) Carshalton Park Estates ricjoHJ 2 Ch, 62. 
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before the principal or interest is in arrear if the assets are in danger (4a), or a sale 
will be necessary in the near future (43) or in a case of M jeopardy ” (44). 

670# Contempt of Court • — The publication of injurious misrepresentations 
cqncerning parties to proceedings, such as a receiver in a debenture-holder's action in 
relation to those proceedings, may amount to contempt of Court, because it may 
cause those parties to discontinue or to compromise the proceedings and because it 
may deter persons with good causes of action from coming to Court, and is thus 
likely to affect the cause of justice (45). A libel on the business carried on by a 
receiver and manager appointed by the Court is a contempt of Court any may be 
punished by committal of the offender (46). Comment on the report of the official 
receiver in bankruptcy before it has been read to the Court may amount to contempt 
of Court (47). 

Forma : — For the forms of (1) register of charges and memorandum of satisfac- 
tion, (2) notice of appointment of receiver or manager, and (3) notice to be given 
by receiver or manager on ceasing to act as such, pursuant to this section, see Forms 
Nos. 13, 15 and 16 respectively in Anncxure A' of the Companies (Central Gov- 
ernment’s) General Rules and Forms, 1 — printed as Appendix B. 

138. Company to report satisfaction and procedure 
thereafter. — (1) The company shall give intimation to the 
Registrar of the payment or satisfaction, in whole or in part, of 
any charge relating to the company and requiring registration 
under this Part, within twenty-one days from the date of such 
payment or satisfaction. 

(2) The Registrar shall, on receipt of such intimation, 
cause a notice to be sent to the holder of the charge calling 
upon him to show cause within a time (not exceeding fourteen 
days) specified in such notice, why payment or satisfaction 
should not be recorded as intimated to the Registrar. 

(3) If no cause is shown, the Registrar shall order that a 
memorandum of satisfaction in whole or in part, as the case 
may be, shall be entered in the register of charges. 

(4) If cause is shown, the Registrar shall record a note to 
that effect in the register, and shall inform the company that 
he has done so. 

(5) Nothing in this section shall be deemed to affect the 
power of the Registrar to make an entry in the register of 
charges under section 139 otherwise than on receipt of an inti- 
mation from the company. 


(4 u) Wissner v. Lcvison fc Streinci [1900] W.N. 152. 

(43) Smith v. Wilkinson [1897] j Ch. 158. 

(44) London Pressed Hinge Go [1905] 1 Ch. 576. 

(45) William Thomas Shipping Co. [1936] s Ch. 3O8. 

(46) Helmorc v. Smith f 1 886] 35 Ch. D. 449. 

(47) Re Hooley [1899] 79 706, 
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This section corresponds to s. 121 of the previous Act. It was originally d. 132 
of the Bill. The Joint Committee have made alterations in this section with the 
following remark: "New clause 139 makes the provision in sub-clause (5) of 
the original dausc 132 applicable with the case dealt within clause 132 and also 
to that dealt with in original clause 133. This is clearly necessary. Sub-clause (5) 
of the original clause 132 has been omitted anti sub-clausc (6) of the clause re- 
numbered as sub-clause" (5) (vide J.C.R., para 62), 

See the next section. 

Form : — For the form of memorandum of complete satisfaction of charge pur- 
suant to this section see Form No. 17 in Annexurc ‘A’ of the Companies (Central 
Government’s) General Rules and Forms, 1956 — printed as Appendix B. 

139. Power of Registrar to make entries of satisfac- 
tion and release in absence of intimation from company.— 
The Registrar may, on evidence being given to his satisfaction 
with respect to any registered charge, — 

(a) that the debt for which the charge was given has 
been paid or satisfied in whole or in part ; or 

(b) that part of the property or undertaking charged 
has been released from the charge or has ceased to form 
part of the company’s property or undertaking ; 

enter in the register of charges a memorandum of satisfaction 
in whole or in part, or of the fact that part of the property or 
undertaking has been released from the charge or has ceased 
to form part of the company’s property or undertaking, as the 
case may be, notwithstanding the fact that no intimation has 
been received by him from the company. 

This section gives power to the Registrar to make an entry of satisfaction or 
release, even though the company has not made a report to him in pursuance of 
of s. 138. This is based 011 the provision contained in s. 100 of the English Act 
of 1948 — Notes on Clauses. 

See the previous section. 

140. Copy of memorandum of satisfaction to be 
furnished to company. — Where the Registrar enters a 
memorandum of satisfaction in whole or in part, in pursuance 
of section 138 or 139, he shall furnish the company with a copy 
of the memorandum. 

This section is new. It has been inserted by the Joint Committee. See s. 138 
and notes thereto. 

671. Memo of satisfaction : —Where a memorandum of satisfaction is exe- 
cuted by the company under a misapprehension, it may be ordered by the Court to 
be cancelled (48). When once a certificate of registration has been given by the 


(48) C. Light fc Co. [1917] W.N. 77. 
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Registrar, it is unnecessary for the secured creditors to take any steps to rectify the 
register* however defective or misleading it may be (49). 

This section corresponds to s. 120 of the previous Act and s. 101 of the 
English Act of 1948 — Notes on Clauses. 

141. Rectification by Court of register of charges* — 

(1) The Court, on being satisfied — 

(a) that the omision to register a charge within the 
time required by this Part, or that the omission or mis-state- 
ment of any particular with respect to any such charge or 
any memorandum of satisfaction or other entry made in 
pursuance of section 138 or 139, was accidental, or due to 
inadvertence, or to some other sufficient cause, or is not 
of a nature to prejudice the position of creditors or share- 
holders of the company ; or 

(b) that on other grounds it is just and equitable to 
grant relief ; 

may, on the application of the company or any person interes- 
ted and on such terms and conditions as seem to the Court just 
and expedient, order that the time for the registration shall 
be extended or, as the case may require, that the omission or 
misstatement shall be rectified. 

(2) The Court may make such order as to the costs of an 
application under sub-section (1) as it thinks fit. 

(3) Where the Court extends the time for the registration 
of a charge, the order shall not prejudice any rights acquired 
in respect of the property concerned before the charge is 
actually registered. 

This section corresponds lo s. 120 of the previous Act and s. 101 of the English 
Act of 1948 — Notes on Clauses. 

672 . Meaning of "accident” and “inadvertence” : — An "accident” is a mis- 
hap or untoward event noL expected or designed (50), while the word "inadvertence” 
includes ignorance of the provisions requiring registration (51). Here the words, 
"accidental or due to inauvcrtence” have a very wide meaning (52). 

673 , Court’s power to grant extension of time : — The Court is entitled 
to extend the time provided it is satisfied that any one of the following conditions 
is satisfied, namely, (1) the omission was accidental or due to inadvertence or to some 
other sufficient cause ; (2) the omission is not of a nature to prejudice the position of 
the creditors or the shareholders ; (3) on other grounds it is just and equitable to 


(49) National P. & U. Bank v. Charnley [1924I 1 K.B. 431. 
(jjo) Fenton v. Thorley & Co. [1903] A.C. 443. 

(51) Mendip Press [1901] 18 T.L.R. 38. 

(52) Jackson & Co. [1899] 1 Ch. 348. 
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grant relief (55). The Court may grant relief if any one of the alternative conditions 
is satisfied. The words "due to inadvertence" are satisfied if there is negligence 
or carelessness, when the circumstances show an absence of bad faith (54). The 
Court’s power to grant an extension of time is a discretionary power in that the 
statutory right of the chargee to be relieved of the consequences of his negligence 
is subject to his proving to the satisfaction of the Court that the omission to register 
within the proper time was not fraudulent, but was accidental or due to inadvertence 
or to some other sufficient cause and therefore the Court should be fully informed 
of the circumstances which gave rise to the omission, and the evidence should not 
merely state that the matter was accidental or due to ianadvertcnce (55). In the 
last cited case evidence was given that the failure to register was due to the fact 
that the secretary of the company thought that the chargees had registered, while the 
chargees thought that the secretary had registered. Held (i) the evidence, though 
meagre, was just sufficient to satisfy the provisions of the section and the extension 
should be granted ; (ii) the insolvency of the company was not a matter to which 
the Court need pay attention. 

This section confers on the Court a wide judicial discretion, in exercising which 
it is not material to consider (a) the solvency or insolvency of the company, (b) the 
presence or absence of any judgment against the company and (c) the pendency of 
a winding up petition. Even if the petitioner makes out a condition of relief, the 
Court is not bound to extend the time and may decline to do so in appropriate cir- 
cumstances, c.g., where the order for extension will be useless (54). 

If a winding up order is made, the unsecured creditors will acquire a right 
under the order in respect of the properties of the company and such right will 
attach as from the date of presentation of the winding up petition. In such a case 
the Court may, in its discretion, refuse to grant relief under this section on the 
ground that the rights of unsecured cieditois have been crystal izccl by a winding 
up order (56). 

674. Where relief is granted : ~ Relief has been granted where there was 
delay owing to misunderstanding as to the documents requiring registration ; where 
the secretary bona fide believed that owing to the date of the resolution allotting 
the debentures the Act did not apply to them ; where a deed had been sent to India 
before the Act came into force for execution and registration there but was not 
executed until after the Act came into force ; where the secretary was imperfectly 
acquainted with the Act ; and where there was a difficult question whether regis- 
tration was necessary or not (57). It is the practice to support the application with 
evidence that no winding up is pending and no judgment has been recovered against 
the company and remains unsatisfied (58). Where there was evidence that the 
omission to register the debenture trust-deed was wholly unintentional due to in- 
advertence on the; part of the officers of the company and the parties acted bona 
fide , the time for registration was extended for 10 days from the date of the order 
(59). Where a series of mortgage debentures and the trust-deed could not be re- 
gistered within 2 1 days on account of difficulty with the Inland Revenue as to the 
amount of stamp on the trust-deed, time for registering was extended (60). 

(55) Thuppan Nambudri v. Sankara Menon [1955] M. 55 ; see also Chandbali Steamer 
. ' Service Co. [1956] 60 C.W.N. 378. 

(54) Chandbali Steamer Service Co., supra. 

(55) Cris Cruisers. Ltd. [1948] 2 A.E.R. 1105 ; Air Transport Ltd. [1955] 60 C.W.N. 64. 

(56) Air Transport Ltd., supra. 

(57) Buckley 11th ed. pp. 194 k 195 and cases cited there. 

(58) Ibid, p. 195. 

(59) Tingri Tea Co. [1901] W.N. 165. 

(60) Booth G. S. & Ice Co. [1901] W.N 54. 
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673 • Order without prejudice to rights acquired The order under this 
section was usually expressed to be without prejudice to the rights of parties acquired 
prior to the time when such charge should be actually registered (61) ; but the 
Court would not necessarily impose any terms for the protection of the unsecured 
creditors (6s). In Cris Cruisers Ltd. (55) at p. uoti Mr. Justice Vaisey ordered as 
follows : “The protecting words will go into this order as they go into every 
similar order so far as my experience goes, and the effect of them is now, I think, 
a matter which is beyond discussion, at any rate in this Court, namely, that they 
arc for the protection of persons to whom have accrued rights of property in the 
assets of a company and that they do not extend to protect the inchoate rights of 
unsecured creditors as such.” The usual proviso, namely, that the order would be 
without prejudice to the rights of parties acquired prior to the date of actual 
registration, only protected creditors who had acquired a security on the property, 
the subject matter of the charge ; the Court would not insert in the order any 
terms for the protection of unsecured creditors of the company (63). Now sub-s. (3) 
makes it unnecessary to make the protecting order. 

Where a mortgage of immovable property was given by a company in May, 1949, 
the mortgage was registered under the Companies Act in December, 1950, and a 
charge for income-tax was created on the mortgaged property between May, 1949 
and December, 1950 by virtue of a demand notice under the Income-tax Act, it 
was held that the mortgage was postponed to the charge (64). A mortgage by a 
company after the winding up petition but before the winding up order is void. 
The winding up order relates back of the winding up petition (64) [vide s. 536 post]. 

676. Ranking pari passu If the debentures are registered under an order 
such as the above before the company goes into liquidation 9 an ordinary unsecured 
creditor at the date when the debentures arc registered is not entitled to rank pari 
passu with the holders of such debentures, unless he has taken steps to enforce his 
claim (65). 

677. Effect of order When an order extending the time is made in the 
usual terms as stated above, and before actual registration a winding-up commences, 
the mortgage or charge, it' subsequent Iv registered, will not be effective against the 
general body of creditors (66). The lights acquired by the general body of creditors 
under an order for winding up is an accrued light accquired in respect of all the 
assets of the company including the property concerned and is, therefore, protected 
by sub-s. (g) (67). Even it an order for extension is made after an order for 
winding-up has been made and a liquidator has been appointed, the applicant lor 
extension of time cannot enforce the unregistered charge against the liquidator, and 
cannot also acquire any priority over any creditor of the company. The order in 
such circumstances is therefore useless, and the Court in the exercise of Us dis- 
cretion will not make any such order (67). Where the registration is made long 
after 21 days after the dale of mortgage and order of the Court extending the period 
is vacated, there is no valid registration (68). 

(61) Spiral Globe, Ltd. [190s] 1 Ch. 396 ; Joplin Breweries Co. [1902] 1 Ch. 79 ; 1. C. 
Johnson 8c Co. [190s | 2 Ch. 101. Sec also Chandbali Steamer Seivice Co., infra. 

(62) Cardiff Workmen's Cottage Co. [1906] 2 Ch. 627. 

(63) M. I. G. Trust Ltd. [1923] 1 Ch. 542 (C.A.) ; statement of Buckley J. in Cardiff 
Workmen’s Cottage Co. [1906! 2 Ch. 627, 630 regarding the protection of un- 
secured creditors was dissented from by Ramer L. J. in this case. 

(64) Parjoar Hosiery Mills [1955] N.U.C. 410 (Cal.). 

(65) Ehrmann Brothers [1906] 2 Ch. 697. 

(66) Anglo-Oriental Carpet Co. [1903] 1 Ch. 914, per Buckley J. : see also Spiral 
Globe Ltd.; supra., Ehrmann Bros. Ltd., supra ; Dinshaw & Co. Bankers Ltd. 
[*937] O. 62, [1936] O.W.N. 923. 

(67) Chandbali Steamer Service Co. [1956] 60 C.W.N. 278. 

(68) Dinshaw & Co. Bankers, Ltd. (supra) ; Joplin Breweries Co. (supra). : 
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An order passed under this section comes under s. 141 C.‘ P. Code and is open 
to review (69), 

678. Sub -a. ( 3 ) : —This sub-section makes it clear that the extension of 
time will not prejudice any right acquired before the actual registration within the 
extended time (70). 

This sub-section excludes unsecured creditors and their rights, even when there 
is winding-up order. The solvency of the company is not relevant, in disposing of 
an application for extension of time (71). 


142. Penalties.— (1) If default is made in filing with 
the Registrar for registration the particulars — 

(a) of any charge created by the company ; 

( b ) of the payment or satisfaction, in whole or in 
part, of a debt in respect of which a charge has been 
registered under this part ; or 

(c) of the issues of debentures of a series ; 

requiring registration with the Registrar under the provisions 
of this Part, then, unless the registration has been effected 
on the application of some other person, the company, and 
every officer of the company or othe'r person who is in default, 
shall be punishable with fine which may extend to five 
hundred rupees for every day during which the default 
continues. 

(2) Subject as aforesaid, if any company makes default 
in complying with any of the other requirements of this 
Act as to the registration with the Registrar of any charge 
created by the company or of any fact connected therewith, 
the company, and every officer of the company who is in 
default, shall, without prejudice to any other liability, be 
punishable with fine which may extend to one thousand 
rupees. 

This section corresponds to s. 12s of the previous Act and ss. 96 (3) and 99 (2) 
of the English Act of 1948 — Not es on Clauses. 

679 . “Knowingly and wilfully” : — Where directors instruct the secretary to 
register the security -and he omits to do so, they are not knowingly and wilfully 
authorizing or permitting the omission (72). 


f6g) Dinshaw k Co., Bankers Ltd. (supra). 

(70) Radha Krishna v. Ram Naiain [1927] O. 300, 120 I.C. 592; Monolithic Build- 
ing Co. [1915] 1 Ch. 643. 

(71) Thuppan Nambudri v. Sankara Menon [1955] M. 35. 

(72) Borough of Hackney Newspaper Co [ i 876] * 3 Ch. I). 669. 
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680* Meaning of <4 l«fued ,> * -—Debentures sealed but not delivered are not 
"issued'' (73). Debentures agreed to be issued will be treated as "issued" (74). 


143. Company’s register of charges. — (1) Every com- 
pany shall keep at its registered office a register of charges 
and enter therein all charges specifically affecting property of 
the company and all floating charges on the undertaking or 
on any property of the company, giving in each case — 

(0 a short description of the property charged ; 

( ii ) the amount of the charge ; and 

(ui) except in the case of securities to bearer, the 
names of the persons entitled to the charge. 

(2) If any officer of the company knowingly omits, or 
wilfully authorises or permits the omission of, any entry 
required to be made in pursuance of sub-section (1), he 
shall be punishable with fine which may extend to five 
hundred rupees. 

This seel ion corresponds to s. 133 of the previous Act and s. 104 of the English 
Act of 1948 — Notes on Clauses. 

681* Borrowing power of a company : — A company has no power to 
borrow money unless the memorandum or articles of association so provide ; but it 
can do so if such borrowing is incidental to the course of the company's business 
^75). The ordinary trading company has an implied power to borrow money for the 
purpose of its business and to give security fox its repayment even though no power 
to do so has been conferred bv the memorandum or the articles (76). When the 
memorandum mentions as a purpose of the company tbe “disposing of" its landed 
property, the company can mortgage it unless expressly prohibited from doing so 

(77). In the absence of any prohibition a company mav secure a past debt by 
deposit of title deeds (77). 

682* Power to give mortgage A company having power to borrow can 
give mortgage or charge over all its property including book-debts not yet due (78), 
or on its uncalled capital (79), except that capital which can be called upon only in 
the event of a winding-up (80). A power to mortgage "the property of the company" 
(81), or its “property and effects" (82), or its “undertaking and property present and 

(73) Levy v . Abcrcorri's Slate Co. [1887] 37 Ch. D. 260. 

(74) Perth Electric Tramway Co. [1906] 2 Ch. 21b. 

(75) Blackburn Buinding Society v. Cunliffc, Brooks & Co. (1882] 22 Ch. 1 ). bi ; see 
also notes to ss. 13 and 125. 

(76) General Auction Estate Co. v. Smith [1891] 3 Ch. 43a. 

(77) Patent File Co. [1870] b Ch. App. 83 ; see the judgment of Sir G. Mellish, L. J. 
at p. 88. 

(78) Bloomer v. Union Coal & Iron Co. [1873] 16 Eq. 383 ; Illingworth v. Houlds- 
worth [1904] A.C. 355. 

(79) Newton v . Anglo-Australian Investment Co. [1895] A.C. 244 (P.C.) ; Jackson v. 
Rain ford Coal Go. [1896] 2 Ch. 340. 

(80) Bartlett v. Mayfair Propert) Co. [ 1 898] a Ch. 28. 

(81) Johnson v. Russian S. Patent Ltd. [1898] 2 Ch. 149; the word property" is 
sufficient to include goodwill or business: Leas Hotel Co. [1902] 1 Ch. 332. 

;8a)Sankey B. Coal Co. [1870] to Eq. 381. 
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future'* (83) does not however authorize a charge on the uncalled capital. But if the 
company is authorized to mortgage its “assets’' (84), or its “property and rights" (85) , 
or its “property and effects or in such other manner as the company determine" (86). 
it can create a charge over its uncalled capital. If the company has only a limited 
power to borrow, a loan beyond the limit and all securities for it arc void (87). 

683 . Charge created in favour of director or officer A charge created 
by the directors on the assets of the company when it is still a going concern is not 
illegal ; but a charge created in favour of the officers of the company is void if it is 
not registered tinder this section (88). A person who ceases to hold any office at the 
time of creation of the charge is however not an “officer of the company" within the 
meaning of this section (88). 

144* Right to inspect copies of instruments creating 
charges and company’s register of charges. — (1) The 
copies of instruments creating charges kept in pursuance of 
section 136, and the register of charges kept in pursuance of 
section 143, shall be open during business hours (but subject 
to such reasonable restrictions as the company in general 
meeting may impose, so that not less than two hours in 
each day are allowed for inspection) to the inspection of any 
creditor or member of the company without fee, at the registered 
office of the company. 

(2) The register of charges kept in pursuance of section 
143 shall also be open, during business hours but subject to 
the reasonable restrictions aforesaid, to the inspection of any 
other person on payment of a fee of one rupee for each inspec- 
tion, at the registered office of the company. 

(3) If inspection of the said copies or register is refused, 
the company, and every officer of the company who is in default, 
shall be punishable with fine which may extend to fifty rupees 
and with a further fine which may extend to twenty rupees for 
every day during which the refusal continues. 

(4) The Court may also by order compel an immediate 
inspection of the said copies or register. 

This section corresponds to ss. 134 of the previous Act and s, 105 of the English 
Act of 1948 — Notes on Clauses. 

684 . Inspection and right to take copies : — The right given to the holders 
of stock and debentures of inspecting the registers is not confined to an inspection of 

(83) Streatham &c. Estate Co. [1897] 1 Ch. 15. 

(84) Page v. International Agency [1893] 68 L.T. 435. 

(85) Howard v. Patent Ivory Manufacturing Co. [1888] 38 Ch. D. 156. 

(86) Jackson v. Rainford Coal Co, (supra). 

(87; Wen lock v. River Dee Co. [1885] 10 App. Cas. 354. 

(88) Balasubramania v. Kandasami [1916] 32 I.C. 91. 
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the names and addresses only, it may be exercised without assigning any reason, and 
can be enforced by an injunction (89). The right to inspect the register of mortgages 
involves a right to take copies cf the same (90). The person inspecting the register 
of the holders of debentures cannot however take a copy himself (91). 

In the case noted below (92) ‘‘income stock certificates” were held to be deben- 
tures and the holders of those certificates were held to be entitled to inspection of 
the register thereof. The register of mortgages should be open to inspection by any 
creditor or member of the company or his solicitor or agent (93). 

685 . Effect of winding»up : — Upon a winding-up the register cannot be in- 
spected without an order of the Court (94). The word “books” in 8. 156 of the 
English Act of 1862 which corresponds to s. 549 post includes the register of 
mortgages (94), 


145. Application of Part to charges requiring registra- 
tion under it but not under previous law. — In respect of any 
charge created before the commencement of this Act which, if 
this Act had been in force at the relevant time, would have had 
to be registered by the company in pursuance of this Part but 
which did not require registration under the Indian Companies 
Act, 1913 (VII of 1913;, and in respect of all matters relating 
to such charge, the provisions of this Part shall apply and have 
effect in all respects, as if the date of commencement of this 
Act had been substituted therein for the date of creation of 
the charge, or the date of completion of the acquisition of the 
property subject to the charge, as the case may be. 

Nothing contained in this section shall be deemed to affect 
the relative priorities as they existed immediately before the 
commencement of this Act, as between charges on the same 
property. 


This section is new. It provide* for the registration of charges created before 
the coining into operation of this Act which require registration under its provisions 
but which did not require registration under the previous Act. In such a case, the 
date on which this Act comes into operation is to be treated as the date on which 
the charge was created or on which the property subject to the charge was acquired. — 
Notes on Clauses. 

The dale of commencement of this Act is 1st April. 1956 -see notes to s. 1 ante. 


(89) Holland v, Dickson [1888] 57 Ch. D. 669. 

(90) Nelson v. Anglo-American Land Co. [1897] 1 Ch. 130. 

(qi) Balag hat Gold Mining Co. fiooil 2 K,B, 663. 

(92) Lemon v. Ausim rnars investment, irust £iy*uj 

(93) Credit Company [1879] 11 Ch. D. 256. 

(94) Somerset v. Land Securities Co. [1897] W.N. 29 ; Vide s. 349. 
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PART VI 

MANAGEMENT AND ADMINISTRATION 

CHAPTER I 

General Provisions 
Registered Office and Name 

146. Registered office of company. — (1) A company 
shall, as from the day on which it begins to carry on business, 
or as from the twenty-eighth day after the date of its incor- 
poration, whichever is earlier, have a registered office to which 
all communications and notices may be addressed. 

(2) Notice of the situation of the registered office, and of 
every change therein, shall be given within twenty-eight days 
after the date of the incorporation of the company or after the 
date of the change, as the case may be, to the Registrar who 
shall record the same : 

Provided that except on the authority of a special resolution 
passed by the company, the registered office of the company 
shall not be removed — 

(fl) in the case of an existing company, outside the 
local limits of any city, town or village where such office 
is situated at the commencement of this Act, or where it 
may be situated later by virtue of a special resolution 
passed by the company ; and 

( b ) in the case of any other company, outside the 
local limits of any city, town or village where such office 
is first situated, or where it may be situated later by virtue 
of a special resolution passed by the company. 

(3) The inclusion in the annual return of a company of 
statement as to the address of its registered office shall not be 
taken to satisfy the obligation imposed by sub-section (2). 

(4) If default is made in complying with the requirements 
of this section, the company, and every officer of the company 
who is in default, shall be punishable with fine which may 
extend to fifty rupees for every day during which the default 
continues. 

This section corresponds to s. 7 3 of the previous Act, As recommended by the 
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special resolution passed by the shareholders the registered office of the company 
should not be moved more than 10 miles from its location at the commencement of 
the Act, or in the case of a company which is established after the commencement of 
this Act, from the place where it was first siuiated. In sub s. (3) provision has been 
made for the punishment not only of the company but also of officers of the company 
who act in contravention of this section. See s. 107 of the English Act of 1948, — 
Notes on Clauses . 

This was originally cl. 139 of the Bill. The Joint Committee have made con- 
siderable changes in this section with the following remark: "The Committee have 
substituted a new proviso for the existing proviso to sub-clause (2). Removal of the 
registered office to a place in the same city, town or village, although at a greater 
distance than ten miles from the former registered office will be permissible" ( vide 
J.C.R., para 63). 

At the end of sub-s. (4) the Lok Sabha has substituted the words "the default 
continues" for the words "it so carries on business." 

686* Scope : — This section is merely permissive and not imperative ; it only 
provides one of several methods whereby a communication or notice may be served 
on a company (95). 

687. Service must be effected at registered office : — A summons to appear 
before a Magistrate must be served at the registered office, and appearance by a 
solicitor to raise a point of substance only is not a waiver of the objection (96). 
Where there is no registered office, service at the office in fact used by the company 
will be sufficient (97). Where there is no office, the company having ceased to carry 
on business, service on some of the late officers may be allowed (98). Service at any 
other place, even if the company carries on business there, is insufficient (96). 

I11 the absence of evidence to the contrary, the Court will infer that a clerk at 

the registered office of a company is, during business hours and whilst the secretary is 

absent, so far in charge of the office that he has authority to receive a notice as to 
make it a communication to the company (99). 

Where the registered office of a company still exists at the usual place, but a part 
of the company's business lias been shifted to some other place without any notifica- 
tion of such change to the Registrar, all the notices &c. must be addressed to the 
usual registered office (1). In the last cited case Panckridgc J. observed: "I find 
myself unable to accept Mr. S. C. Roy's contention that s. 72 (of the old Act) shows 
that a resolution to change the registered office is sufficient and that the only effect 
of failure* to notify the change is to render the company liable to fine under sub-s. 3." 

688. In suit In a suit against a corporation the summons may be served— 

(a) on the secretary or any director or principal officer of the corporation, (b) by 
leaving or sending it by post addressed to (he corporation at the registered office, or 
if there is no registered offyie, then at the place where the corporation carries on 
business (2). As to the mode of service of any document on a company see s. 51. 

Form : — For the form of notice of situation or change of situation of registered 
office, pursuant to this section, see Form No. 18 in Annexure ‘A’ of the Com- 
panies (Central Government's) General Rules and Forms, 1956 — printed as 
Appendix B. 


(95) Dawsons Bank v. Municipal Committee [1941] R. 339 (S.B.). 

(96) Pcarks, Gunslon & Tee Ltd. v. Richardson [ 1 90^] 1 K.B. 91. 

(97) Fortune Copper Mining Co. [1870] L.R. 10 Eq. 390. 

(98) Gaskell v. Chambers [1858] 26 Beav. 252, 

(99) Truman’s case [1894] 3 Ch 272. 

(1) Janbazar Manna Estate, Ltd. [1931] C. 692, 58 Cal. 

(2) 0 . 29, r. 2, C.P.C. : see also ‘ 


Vithaldas [1910] 12 Bom. L.R. 


20 , 
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C.P.C. , Expin. 


716, 133 I.C 321. 

II ; but see Hope Mills v. 
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147* Publication of name by company* — (1) Every 
company— 

(a) shall paint or affix its name, and keep the same 
painted or affixed, on the outside of every office or place 
in which its business is carried on, in a conspicuous posi- 
tion, in letters easily legible ; and if the characters employ- 
ed therefor are not those of the language, or of one of the 
languages, in general use in that locality, also in the 
characters of that language or of one of those languages ; 

(b) shall have its name engraven in legible characters 
on its seal ; and 

(c) shall have its name mentioned in legible 
characters in all its business letters, in all its bill heads 
and letter paper, and in all its notices, advertisements and 
other official publications ; and in all bills of exchange, 
hundies, promissory notes, endorsements, cheques and 
orders for money or goods purporting to be signed by 
or on behalf of the company, and in all bills of parcels, 
invoices, receipts and letters of credit of the company. 

(2) If a company does not paint or affix its name, or keep 
the same painted or affixed in the manner directed by clause 
(a) of sub-section ( 1), the company, and every officer of the 
company who is in default, shall be punishable with fine which 
may extend to fifty rupees for not so painting or affixing its 
name, and for every day during which its name is not so kept 
painted or affixed. 

(3) If a company fails to comply with clause ( b ) or clause 
(c) of sub-section ( I), the company shall be punishable with 
fine which may extend to five hundred rupees. 

(4) If an officer of a company or any person on its be- 
half- 

fa) uses, or authorises the use of, any seal purporting 
to be a seal of the company whereon its name is not 
engraven in the manner aforesaid ; 

( b ) issues, or authorises the issue of, any business 
letter, bill head, letter paper, notice, advertisement or 
other official publication of the company wherein its name 
is not mentioned in the manner aforesaid ; 
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(c) signs, or authorises to be signed, on behalf of 
the company, any bill of exchange, hundi, promissory note, 
endorsement, cheque or order for money or goods wherein 
its name is not mentioned in the manner aforesaid ; or 

(d) issues or authorises the issue of, any bill of 
parcels, invoice, receipt or letter of credit of the company, 
wherein its name is not mentioned in the manner afore* 
said ; 

such officer or person shall be punishable with fine which may 
extend to five hundred rupees, and shall further be personally 
liable to the holder of the bill of exchange, hundi, promissory 
note, cheque or order for money or goods, for the amount there- 
of, unless it is duly paid by the company. 

SS. 73 and 74 of the previous Act have been combined on the lines of s. 10ft of 
the English Companies Act of 1948. The drafting has been simplified and made 
clearer — Notes on Clauses. 

By the Joint Committee the words “wherein its name is not mentioned in the 
manner aforesaid” have been added in cl. (b) of sub-s. (4). 

689. Object : — The object ol this section is to make the company itself conti- 
nually bring to notice of those who dealt or might deal with it, the fact that it is a 
limited concern. This section has nothing to do with advertising the whereabouts of 
a company or affording facilities to members of tlic public in finding its place of 
business (3). 

690. Requirements how satisfied The requirements of the section would 
be satisfied by a board of the necessary conspicuousness and legibility outside the 
office room inside the building in which it is situate, and therefore it cannoL be said 
that when an office is situated within a compound, the name of the company should 
he painted or affixed outside the compound as well as outside the office (3). 

691. Construction : —This section being a penal provision should be construed 
strictly. The words “outside of every office” in cl. (a^ of the section cannot be con- 
strued to mean outside the premises in which the office is situate (3). 

692. Use of the word “limited” : — The abbreviations “Ltd.” or “Ld.” 
may be used for the word “Limited” \|). If a limited company makes a contract 
without using the word “Limited”, the directors who make the contract on behalf 
of the company will be personally liable (5). For the protection of the public the 
strictest accuracy is to be observed in this respect (0), 

As to the company’s seal, see notes to s. 84 and rcg. 84, Table A. 

693. Company described by a wrong name : —Where South Shields Salt 
Water Baths & Co. was described in a bill as the Salt Water Baths Ltd. f it was held 


(3) Dr. H. L. Batliwalla, Sons 8c Co. v. Emperor [1941] B. 97, 43 Bom. L.R. 103. 

(4) F. Stacey 8c Co. v. Wallis [1912] 106 L.T. 544. 

(5) Atkins 8c Co. v. Wardle [1889] 58 L.J.Q.B. 377. on appeal [1889] 5 T.L.R. 734 : 
Penrose r;. Martyr [1858] F. B. & E. 499, 28 L.J.Q.B. s8 ; Chapman v. Smethurst 
[1909] W.N. 65. reversed on appeal in [1909] 1 K.B. 927. 

(6) Nassau Steam Press v. Tyler [1894] 70 L. T. 376: but see Dermatine Co. v. Ash- 
worth [1905] 21 T.L.R. 510. 
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that ttic directors were personally liable on the bill (7). So it is of great importance 
to see that the name of the company is fully and correctly written in the bill of 
exchange, hundi &c. Where the directors describe the company by a wrong name 
on a bill accepted by them on behalf of the company, they will be personally liable (8). 

SUB>S. ( 4 ) : — The word “holder 0 in sub-sec. (4) means, in the case of an 
order for goods, the person to whom the order is given (9). 


148 . Publication of authorised as well as subscribed 
and paid-up capital. — (1) Where any notice, advertisement 
ot other official publication, or any business letter, bill head or 
letter paper, of a company contains a statement of the amount 
of the authorised capital of the company, such notice, advertise- 
ment or other official publication, or such letter, bill head or 
letter paper, shall also contain a statement, in an equally promi- 
net position and in equally conspicuous characters, of the 
amount of the capital which has been subscribed and the 
amount paid up. 

(2) If default is made in complying with the requirements 
of sub-section (1), the company, and every officer of the com- 
pany who is in default, shall be punishable with fine which 
may extend to one thousand rupees. 

This sccLion corresponds to s*. 75 of the previous Acl. The provisions have 
been made applicable to business letters, bill heads and letter paper. A few draft- 
ing alterations have also been made — Notes on Clauses. 

This section is not in the English Act. 


Restrictions on Commencement of Business 

149. Restrictions on commencement of business. — 
(1) Where a company having a share capital has issued a 
prospectus inviting the public to subscribe for its shares, the 
company shall not commence any business or exercise any 
borrowing powers, unless — 

(a) shares held subject to the payment of the whole 
amount thereof in cash have been allotted to an amount 
not less in the whole than the minimum subscription ; 

CO every director of the company has paid to the 
company, on each of the shares taken or contracted to be 
taken by him and for which he is liable to pay in cash, a 
proportion equal to the proportion payable on application 
and allotment on the shares offered for pubile subscription ; 


(7) Atkins & Co. v. Wardle (supra) : Dcrniatine & Co. v . Ashworth (supra). 

(8) Nassau Steam Press v. Tyler (supra). 

(9) Civil-Service Co-operative Society v. Chapman [1914] W.N, 369, 30 T.L.R. 679. 
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(c) no money is, or may become, liable to be repaid 
to applicants for any shares or debentures which have 
been offered for public subscription by reason of any 
failure to apply for, or to obtain, permission for the 
shares or debentures to be dealt in on any recognized stock 
exchange; and 

(d) there has been filed with the Registrar a duly 
verified declaration by one of the directors or the secretary, 
in the prescribed form, that clauses (a), (b) and (c) of this 
sub-setion, have been complied with. 

(2) Where a company having a share capital has not issued 
a prospectus inviting the public to subscribe for its shares, the 
company shall not commence any business or exercise any 
borrowing powers, unless — 

(a) there has been filed with the Registrar a state- 
ment in lieu of prospectus ; 

(b) every director of the company has paid to the 
company, on each of the shares taken or contracted to be 
taken by him and for which he is liable to pay in cash, a 
proportion equal to the proportion payable on application 
and allotment on the shares payable in cash ; and 

(c) there has been filed with the Registrar a duly 
verified declaration by one of the directors or the secretary, 
in the prescribed form, that cluse (b) of this sub-section 
has been complied with. 

(3) The Registrar shall, on the filing of a duly verified 
declaration in accordance with the provisions of sub-section 
(1) or sub-section (2), as the case may be, and, in the case of a 
company which is required by sub-section (2) to file a 
statement in lieu of prospectus, also of such a statement, certify 
that the company is entitled to commence business, and that 
certificate shall be conclusive evidence that the company is so 
entitled. 

(4) Any contract made by a company before the date at 
which it is entitled to commence business shall be provisional 
only, and shall not be binding on the company until that date, 
and on that date it shall become binding. 

(5) Nothing in this section shall prevent the simultaneous 
offer for subscription or allotment of any shares and debentures 
or the receipt of any money payable on applications for 
debentures. 
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(6) If any company commences business or exercises 
borrowing powers in contravention of this section, every 
person who is responsible for the contravention shall, without 
prejudice to any other liability, be punishable with fine which 
may extend to five hundred rupees for every day during which 
the contravention continues. 

(7) Nothing in this section shall apply to — 

(a) a private company ; or 

(I b ) a company registered before the first day of 
April, 1914, which has not issued a prospectus inviting 
the public to subscribe for its shares. 

(8) The provisions of this section, in so far as they do 
not relate to shares, shall also apply to a company limited by 
guarantee and not having a share capital. 

This section corresponds to s. 103 of the previous Act and s. 109 of the English 
Act of 1948. S. 109 (1) (c) of the English Act has been incorporated as suggested 
at page 299 of C. L. C. R. The addition will prevent companies from commencing 
business until it has been ascertained that no money is liable to be repaid to ap- 
plicants for shares or debentures offered for public subscription by reason of failure 
to obtain permission for the shares or debentures to be dealt in on a stock ex- 
change — Notes on Clauses. 

The Joint Committee have made some verbal changes in this section. 

694 . Interference by Court : — The Court will not interfere to prevent the 
directors from commencing business on the ground that all the nominal capital has 
not been subscribed for, nor on Lhe ground that tlie business actually commenced 
is on a much smaller scale than that contemplated by the prospectus (10). 

695 . Winding up before commencement of business If a company is 
wound up without having become entitled to commence business, persons who have 
supplied goods or rendered services will have no claim against the company (1 1). 
Even the bank which received the application money cannot recover for its services (12), 

696 . Contract made before incorporation : — No contract can bind a com- 
pany which has been entered into with regard to it, when as yet it haB no existence, 
in the absence of adoption and ratification of the agreement or of the company’s 
entering into a fresh contract (13). The question of adoption of the agreement is 
a question of fact (13). But a contract can be made with a trustee for the company 
before its incorporation, in which case the trustee will be personally liable, unless 
he expressly protects himself from liability by including a power to rescind the 
contract (14). It is usual in such a case to make it one of the objects in the memo- 
randum of association and also to provide in the articles that the directors shall 
adopt the preliminary agreement. But this will not bind the company, unless a 


(10) Mac Dougall v. Jersey Imperial Hotel Co. [1864] 2 H. & M. 528. 

(11) “Otto” Electrical Manfg. Co fiqobj 2 Ch, 390. 

(12) New Druce Portland Co. v. Blak’iston [1908] ‘24 T.L.R. 583. 

(13) Ganesh Flour Mills Co. v. Puran Mai 129 P.L.R. 1904, 2 P.R. 1905 ; Natal Land 
Co. v. Pauline Colliery Syndicate. (infraV 

(14) Kelner v. Baxter [1866] I..R. a C.P. 174. 
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new contract is entered into by which the company agrees to be bound by the terms 
of the preliminary agreement (15). See notes to s. 34* antr for full discussion of 
the question. 

• 697* Adoption of agreement : — A company cannot ratify or adopt a contract 
entered into by a person on its behalf before its incorporation, though it may enter 
into a new contract embodying the terms of the old one or adopting the old one 

(16). A resolution of the board of directors adopting the agreement will not how* 
ever create a contract between the company and the vendor (17). A new contract 
in some caes may be inferred from the circumstances and the conduct of parties (18). 

But the fact that the directors think that they are bound by the contract with the 

trustee and act accordingly is not enough even though large sums of money are 
expended and work is done in that mistaken belief (19). For full discussion of the 
question see note to s. 34 ante 

698* Agreement should be executed after incorporation Where the con- 
tract is purported to be made with the company itself, it is sometimes prepared 
before its incorporation and then referred to in the memorandum of association 
and the articles as an “agreement already drawn up and intended to be executed/' 

and for identification, signed or initialled by some of the subscribers to the memo- 

randum or by a solicitor. Tn such a case the agreement requires to be executed 
by the company and this must be done after due consideration by the directors who 
must exercise their judgement upon it, and if they are not an independent body, 
the company may repudiate the contract (20). 

699. Borrowing powers : — As regards borrowing powers it should be re- 
membered that every trading company has an implied power to borrow money and 
to charge its property as security for payment of the loan (21). A company which 
borrows money to pay off existing debts does not thereby increase its liability (22). 

700. SUB«S. ( 1 ) (a) & (b). Payment in cash In order that a transac- 
tion between a company and allottee of shares may amount to “payment in cash,” 
each party must have an actual demand on the other for present payment (23). Any 
circumstance giving rise to a right of set off or an agreement to render services may 
be a good payment (24). “In Foi her grill's ease” (25), observed Lord Justice James, 
“the bargain in effect was to give paid up shares in satisfaction of the money which 
was to be paid for other shares. But if a transaction resulted in this, that there 
was on the one side a bona fide debt payable in money at once for the purchase of 
property, and on the other side a bona fide liability to pay money at once on shares. 


(15) Re Olympia Ltd. [1898] 2 Gh. 1^3 at p. 168, following Eley v. Positive &c. In- 
surance Co. [1875] 1 Ex. D. 20 at p. 88 and Browne v. La Trinidad [1887] 37 Ch. 
D. 1 at p. 19: Northumberland Avenue Hotel Co. |t88f>] 33 Ch. D. 16; see 
Natal Land Co. v. Pauline Colliery Syndicate [1904] A.C. 120. 
fid) Surendro & Co. v. Punjab Tannary Co. [1923] L. 100, 68 I.C. 789 ; Natal Land 
Co. v. Pauline Colliery Syndicate (supra). 

(17) Johannesburgh Hotel Co. [ 1 89 1 1 1 Ch. 119; North Sydney Investment Go. v. 
Higgins [1899] A.C. 263. 

(18) Natal Land Co. v. Pauline Colliery Syndicate (supra). 

(19) Northumberland Avenue Hotel Ci. (supra) ; Dansk Rekylriffel Syndikat v. Snell 
[1908] 2 Ch. 127; English &r Colonial Produce Co. [1906] 2 Ch. 435. 

(20) Langunas Nitrate Co. v. Lagunas Nitrate Syndicate [1899] 2 Ch. 392. 

(21) General Auction Sec. Co. v. Smith [1891] 3 Ch. 43 2. 

(22) Harris Calculating Machine Co. [1914] W.N. 133, ft 9 * 4 ] 1 Ch. 920. 

(23) Johannesburgh Hotel Co. [1891] 3 Ch. 119. 

(24) Spargo’s case [1873] 8 Ch. App 407; Larocque v. Beauchernin J 1 897] A - c - 85 ®: 
North Sydney Investment Co.' Higgins [1899] A.C. 263 ; Parshottamdas p. 
Iswardas [1892] t6 Bom. 161. 

(25) [1873] 8 Ch. App. 270. 
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so that if bank notes had been handed from one side of the table to the other in 
payment of calls, they might legitimately have been handed back in payment for 
the property, it did appear to me in Forth ergilVs case (a 5) and does appear to me 
now. that this Act of Parliament did 1101 make it necessary that the formality shotild 
be gone through of the money being handed over and taken back again ; but if the 
two demands arc set off against each other the shares have been paid for in cash” (26). 
A cheque is not a payment until it has been cashed (27). 

701 . Cl. (d). Declaration A person who signed the prospectus tendered 
his resignation before the declaration under cl. (d) was sent to the Registrar and 
before the company commenced business : held that it could not be said that he 
was guilty of any misfeasance bv reason of which any pecuniary loss was sustained 
by the company by virtue of payment made after his resignation (28). 

702. SUB*S. (3). Certificate conclusive The certificate of the Registrar is 
conclusive and the Court will not take any evidence that there have been - irregu- 
larities (29). Any allotment by a public company which neither issues a prospectus 
nor files a statement in lieu of prospectus is altogether void ; but if a statement has 
been filed and the Registrar’s certificate obtained, inaccurate or insufficient particulars 
do not render the statement a nullify or the allotment absolutely void (30). 

703. SUB-S. (4). Meaning of “provisional” The word “provisional” means 
that the contract is to be read as if it contained a provision that it shall not 
be binding on the company unless and until the company becomes entitled to com- 
mence business (31) ; so the company cannot be sued on such a contract whether 
express or implied (31). A company does not by its adoption of a contract of purchase 
made before its formation by persons purporting to act on its behalf incur any 
contractual relation with or obligation to the vendor (32). A company cannot ratify 
a contract made before its incorporation, for it was not in existence at the time (33). 

704. Application : — This sub section applies to all contracts of the company, 
whether preliminary or final or in the course of carrying on its business (34). 
Where a statute prohibits a company from making a binding contract before com- 
mencement of business, no implication of a promise to pay can or should be made 
under s. 70 of the Contract Act (34). Where the company never became entitled to 
commence business, the expenses incurred cannot be deemed to be for its benefit 
under s. 70 of (he Contract Act (34). Registration fee and expenses incurred by a 
company which never commenced business are not payable out of the assets of the 
company and the person incurring such expenses cannot recover the same (34). 

705 . Pre-Incorporation and post-incorporation expenses This section 
applies to all contracts of a company whether preliminary or otherwise. The com- 
pany is not therefore liable for costs and expenses incurred in respect of its formation 
and promotion, and in the case of a company which never commences its business, 
also for expenses such as stamp and registration fees, postal and other charges, and 
publicity and travelling expenses incurred even after incorporation (34), although 

(26) Spargo’s case (supra) at p. 41a. 

(27) Mears v. Western Canada Pulp & Paper Co. [1905] 2 Ch. 353 ; National Motor 
Mail Coach Co. ftpo8] 2 Ch. 228 ; Burton v. Bevan [1908] 2 Ch. 240. 

(28) Subbaya v. Mandtayya [1942] M 365, [1942] 1 M.L.J 207, 55 M.L.W. 165, 204 
I.C. 425. 

(29) Yolland, Husson & Birkett Ltd. [1908] 1 Ch. 152. 

(30) Blair Open Hearth Furnace Co. [1914J 1 Ch. 390. 

(31) Otto Electrical Manfg. Co. (supra) ; Ambica Textiles Ltd. [i<| 49 ] 54 C.W.N. 157. 

(32) North Sydney Investment Co. v. Higgins (supra). 

(33) Kelner v . Baxter [1866] 2 CP. 174 ; Melhado v, Porto Alegre &c. Ry. Co. [1874] 
9 C.P. 503 at p. 505. 

(34) Ambica Textiles Ltd. (supra). 
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the company was under a statutory liability to pay them as held by Buckley J. in 
English & Colonial Produce Co. (1906) 2 Ch. 455 which was overruled in the under- 
noted case (35) where Cozens- Hardy M. R. observed as follows : “I need hardly 
say that any opinion expressed by Buckley J., especially upon this branch of law, 
deserves the greatest respect, but I cannot concur in the view which he took and 
Mr. Kustace Smith confesses that he had not been able to find any other authority 
differentiating between a statutory liability and any other liability in relation to 
this question. There is no other ground upon which the judgment can be sup- 
ported, and 1 know of no principle or authority on which that distinction can be 
maintained." 

A contract made with the trustee for a company is not binding on the latter (36), 
unless a new contract is made after its incorporation (37). A resolution of the board 
adopting the contract will not suffice (38). 

706 . SUB*S. (6) : — The words "every person who is responsible for the con- 
travention" would include directors, managers atid other executive officers and 
possibly the secretary (39). 

Forma : — For the form of (1) declaration of compliance with the provisions of 
sub-s. (1) (a), (b) and (c) pursuant to sub s. 1 (d) of this section and (3) declaration 
of compliance with the provisions of sub-s. (3) (b) of this section pursuant to sub-s. 
(2) (c) thereof, see Forms Nos. 19 and so respectively of the Companies (Central 
Government's) General Rules and Forms, 1956 — printed as Appendix B. 

Registers of members and debenture holders 

150 . Register of Members. — (l) Every company shall 
keep in one or more books a register of its members, and enter 
therein the following particulars : — 

(a) the name and address, and the occupation, if 
any, of each member ; 

(b) in the case of a company having a share capital, 
the shares held by each member, distinguishing each 
share by its number, and the amount paid or agreed to be 
considered as paid on those shares ; 

(c) the date at which each person was entered in the 
register as a member ; and 

(d) the date at which any person ceased to be a 
member : 

Provided that where the company has converted any of its 
shares into stock and given notice of the conversion to the 
Registrar, the register shall show the amount of stock held by 
each of the members concerned instead of the shares so 
converted which were previously held by him. 

(35) National Motor Mail Coach Co. [1908] 2 Ch. 515. 

(36) Oorcgum G. M. Go. t>. Roper [1893] A.C. 125 : Hong-Kong & China Gas Co. v. 
Glen [1914] 1 Ch. 537. 

( 37 ) Northumberland Avenue Hotel Co. [1886] 33 Ch. D. 16. 

(38) North Sydney Investment Co. v. Higgins [1899] *63. 

(39) Cf. Burton v. Bevan [1908] 2 Ch. 340. 
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(2) If default is made in complying with sub-section (1), 
the company, and every officer of the company who is in 
default, shall be punishable with fine which may extend to 
fifty rupees for every day during which the default continues. 

SS. 150 to 156 correspond to ss. 31, 31 A, 33, 38 and 39 of the previous Act. The 
provisions about annual returns (s. 32 of the old Act) have been embodied in a lutet 
section, and those relating to transfer of shares (ss. 34 and 35 of the old Act) have 
been embodied in earlier sections .— Notes on Clauses. 

The proviso to sub-s. (0 incoi porates the provision contained in the proviso to 
s. no (1) of the English Act ol 1948 as recommended by the C. L. C. at page 237 of 
the Report— ibid. 

S. 150 corresponds to s. 31 ol the previous Act and s. 110 of the English Act of 
1948. 

In this section also the Joint Committee have made some verbal alterations. 

707 . "The register of members must be kept at the registered office until the 
company goes into liquidation (40). 

708. How registers are kept : — The Aci does not prescribe any particular 
system of .keeping the register, bur only requires that it shall contain the particulars 
mentioned in this section (41). More than one book may be used (42). If there is 
a substantial compliance with the requirements of (lie Act. the register is not invali 
dated by reason of a slight deviation from its directions or by unimportant omissions 
or defects in the particulars of information specified in the sect ion (43). The company 
must not enter in the register or share certificate a statement of any lien on the 
shares (44). It should not put on the register anything except what is required 
under the Ad (45I. An executor is entitled to be put on the register on proof of 
his title, and the company is not entitled to qualify the entry bv showing that he 
holds the shares in a represent alive capacity (45). A partnership should not be 
entered in the register in the firm name (4b). Two or more persons getting a transfer 
in their partnership name are not entitled to be entered on the registei in their 
partnership name, foi a firm is not a person (46). But the word used is * “member" 
and not ‘‘persons." See W mb a sham's case ( 42). 

If shares are paid in money's worth, the register must show that they are paid 
up. though no money has actually passed (47). 

Where a company has converted any of its shares into stock, the register must 
show the amount of slock held In each member instead ol the amount of share's and 
the particulars relating thereto {vide s. 96). 

Joint holders of shares, where the articles so provide, are entitled to have their 
names entered in the register in whatever order they choose (48). 

The register of members is the' creditors’ guarantee showing them to whom and 
to what they have to trust and must consequently be properly kept, so that the 


(40) Kent Coalfields Syndicate [1898] 1 Q.B. 754 ; vide s. 163. 

(41) For particulars to be entered where share warrants are issued, and for the bearer’s 
right to be entered on the register, see s. 1 15. Where capital is converted into 
stock, see s. 96. 

(42) Weikersheim’s case (supra) at p. 836. Allotment sheets may under some circum- 
stances be regarded as the registei : Ex. p. Cammed [1894] 1 Ch. 528, 2 Ch 392. 

(43) Alliance Financial Corpn. |i866] 3 Bom. H.C.R. 166. 

(44) W. Key Sc Son Ltd. ft 902] 1 Ch. 487. 

(45) T. H. Saunders & Co. [1908] 1 Ch. 41 r>. 

(46) Vagliano Anthracite Collieries [1910] W.N. 187, 103 L.T. 211. 

(47) Anglesea Colliery Co. [1866] 1 Ch. App. 555. 

(48) T. H. Saunders Sc Co. (supra); Burns v. Siemens Bros. [1919] 1 Ch. 225. 
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names appearing there are all the names of the persons really for the time being 
liable to the creditors (49). 

As the Companies Act becomes applicable the moment a company is registered, 
it is necessary that until the register of members is written up, the allotment book 
or the list of applications should be made to serve the purpose of the register, and 
all the necessary particulars should be shown therein (50). 

709. Limitation: — For a suit against a shareholder to enforce liability in res- 
pect of his shares, time runs from the date on which his name is entered on the 
register of members (51). 

710. Prlma facie evidence * — The register of members is prima facie evidence 
of any matter directed or authorized by the Act to be inserted therein (52). S. 153 
provides that no notice of any trust express, implied or constructive shall be entered 
on the register. The register is not conclusive (53). 

711 . Rectification of register : — If a person who has agreed to be a mem- 
ber is not put on the register, the Court may rectify the register upon winding up of 
i he company (54). A person whose name has been wrongfully removed from the 
register remains a member (55), and one who has not agreed to lake shares is not a 
member even if his name is put on the register (56). If he has been induced to take 
f lie shares by misrepresentation the register may be amended under s. 155. The appli- 
cant in such a case must prove by direct evidence that the statements relied on by 
him were false (57). He is not entitled to rely on admissions made by the chairman 
or 011 the report of an expert employed by the company (58). 

The directors can in certain circumstances, c.g., mutual mistakes, rectify the 
register without intervention of the Court, if the latter could under such circum- 
stances rectify it (59). Where directors acknowledge that a shareholder is entitled to 
rectification of the register, they may consent to this being done without the necessity 
of an application to the Court (60). For cases relating to rectification of the register, 
see notes to s. 155. 

712. Inspection of register The register is open to inspection by members 
gratis and to non-members on payment of the prescribed fee, and they may make 
extracts ((>1). The motive of the party in making the extract is immaterial (62). As 
regards the right ol a person, whether member or not, to obtain copies of the register, 
sec s. 163 and notes thereto. 

713. Branch register : — For provisions relating to the keeping of a branch 
register outside India called the “Foreign register.” see ss. 157 and 158. For a com- 
pany’s power <0 close the register for not more than forty-five days in a year sec s. 154, 

As to the entry of stock and share warrants in the register, see ss. 96 and 115 
respectively. 

(49) Ramesh v. Jogini [1920] 47 Oaf 901 at p. 906. 

(50) Ex. p. Cammell [1894] 2 Ch. 392. 

(51) Ghota Lai v . Delsukliram [1893] 17 Bom. 472. 

(52) S. 1 (>4. 

(53) Reese River Silver Mining Co. v. Smith [1870] L.R. 4 H.I.. (’>7. 80 ; Peniiale, 

Lomax &c. Co. [1867] 2 Ch. App. 398. 

(54) Arnot’s case [1887] 36 Ch. D. 702 at p 707. 

( 55 ) Barton v . London &: N, W. Ry. Co. [1889] *4 Q-B.D. 77. 

(56) Ormerod's case [1894] 2 Ch. 474. 

(57) London Electrobus Co. [1906] W.N. 147, 22 T.L.R. 677. 

(58) Djambi Rubber Estate [1912] W.N. 192 ; on appeal 29 T.L.R. 28, 107 L.T. 631. 

(59) Smith v. Brown [1896] A.C. 614 (P.C.). . 

(60) Anderson’s case [1869] 8 Eq. 509 ; compare Indo-China Steam Navigation Co, 
[1917] 2 Ch. 100. 

(61) See sub-ss. («) and (3) of s. 163, 

(62) Davies v. Gas Light & Coke Co. [1909] 1 Ch. 248, 
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151. Index of members. — (1) Every company having 
more than fifty members shall, unless the register of members 
is in such a form as in itself to constitute an index, keep an 
index (which may be in the form of a card index) of the names 
of the members of the company and shall, within fourteen 
days after the date on which any alteration is made in the 
register of members, make the necessary alteration in the 
index. 

(2) The index shall, in respect of each member, contain 
a sufficient indication to enable the entries relating to that 
member in the register to be readily found. 

(3) The index shall, at all times, be kept at the same place 
as the register of members. 

(4) If default is made in complying with sub-section (1), 
(2) or (3), the company, and every officer of the company who 
is in default, shall be punishable with fine which may extend 
to fifty rupees. 

This section corresponds to s. 31 A of the previous Act and s. 111 of the English 
Act of 1948 — Notes on Clauses. 

The Joint Committee observe: "The Committee arc of opinion that the index 
to the register of members should always be kept at the same place as the register 
of members. New sub-clause (3) provides for this" (vide J.C.R., para 64). 


152. Register and index of debenture holders. — 
(1) Every company shall keep in one or more books a 
register of the holders of its debentures and enter therein 
the following particulars, namely : — 

(a) the name and address, and the occupation, if 
any, of each debenture holder ; 

( b ) the debentures held by each holder, distinguish' 
ing each debenture by its number, and the amount paid 
or agreed to be considered as paid on those debentures ; 

(c) the date at which each person was entered in 
the register as a debenture holder ; and 

(d) the date at which any person ceased to be a 
debenture holder. 

(2) (a) Every company having more than fifty debenture 
holders shall, unless the register of debenture holders is in 
such a form as in itself to constitute an index, keep an index 
(which may be in the form of a card index) of the names of 
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the debenture holders of the company and shall, within 
fourteen days after the date on which any alteration is made 
in the register of debenture holders, make the necessary altera' 
tion in the index. 

(b) The index shall, in respect of each debenture holder, 
contain a sufficient indication to enable the entries relating to 
that holder in the register to be readily found. 

(3) If default is made in complying with sub-section (1) 
or (2), the company, and every officer of the company who 
is in default, shall be punishable with fine which may extend 
to fifty rupees. 

(4) Sub-sections (1) to (3) shall not apply with respect to 
debentures which, ex facie, are payable to the bearer thereof. 

This section is new. It provides for a register and an index being maintained 
in respect of debenture- holders similar to the register and index in rcspeci of mem- 
bers provided for in ss. 143 and 144 (now ss. 150 and 151), having regard to the 
importance of debentures as a means of financing the operations of companies at the 
present day — Notes on Clauses. 

153. Trusts not to be entered on register. — No notice 
of any trust, express, implied or constructive, shall be entered 
on the register of members or of debenture holders, or be 
receivable by the Registrar. 

This section corresponds to s. 33 of the previous Act and s. 117 of the English 
Act of 1948 — Notes 071 Clauses. 

714. Object of the section : — The object of Lhe section is (1) to relieve the 
company from taking notice of equitable interests in shares and (2) to preclude persons 
claiming under equitable tiilc from converting the company into a trustee for 
them (63). 

715. Company recognizes"* no trust— equitable rights Although a mem- 

ber is merely a trustee to the knowledge of the company, he is liable for calls and 
other obligations of his membership. The lien of the company will prevail over the 
title of the cestui que trust (64). But a company, which in the face of notice that 
the shareholder is not the beneficial owner of the shares, makes advances or gives 
credit to the shareholder, is not protected by the section or by the provisions to that 
effect in the articles of association, and the company cannot in such circumstances 
assert against lhe beneficiaries a lien on the shares for the indebtedness of the mem- 
ber (65). The company is not relieved from the obligation of giving effect to equitable 
rights of which it actually has notice, and its own lien will not take precedence ol 
charges prior in date of which it has notice at the lime of making the advance (66). 

(63) Buckley, nth ed. p. 554; see In re Perkins [1890] 24 Q.B.D.. 613. 

(64) New London & Brazilian Bank v. Brocklebank |i88a] 2 1 Ch. D. 30 2. 

(65) Mackerel h v. Wigan Coal & Iron Co. [1916] 2 Ch. 293 ; Mathern Steam Tramway 

Co. [1927] 33 Bom. L.R. 184. 

(66) Bradford Banking Co. y. Henry Briggs, Son & Co. f 1 88(>J 12 App. Cas. 29; Hop- 

kinson v. Rolt [1861] 9 H.L.C. 514. 
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But a company Is not concerned to enquire whether trustees who are registered as 
shareholders are acting within their powers in dealing with the shares (67), and can 
enforce its own rights against the persons in whose names the shares stand (68). .A 
company lending money on the security of its shares will however be bound by con- 
structive notice (69). 

Where a company or corporation holds a number of shares in another company 
on behalf of its constituents, in holding their proxies it should vote according to the 
desire of the individual constituents although in paper the company or corporation 
is the shareholder. The argument that it will mean recognition of trust misconceives 
the whole doctrine of non* recognition of trust in company jurisprudence (70). 

Under the Act a company is not entitled to make any person, other than the 
registered holder of a share, liable for unpaid call money thereon, on the ground 
that he is benamdar of such other person, even if such be the fact (71). “If the 
company, after receiving notice that the husband (of the registered holder) had any 
interest in the shares, had entered into a business transaction in respect to Lhe shares, 
ignoring the rights of the husband, of which it received notice, the principle laid 
down in Iiainford v. James Keith & Blackman Co. [1906] 2 Ch. 147 and Mackereth y 
Wigan Coal & Iron Co. [1916] 2 Ch. 393 might possibly be attracted’* (72). Though 
a company is not bound to recognize a trust in respect of its shares, yet that would 
not prevent a Court from recognizing such a trust in a suit in which evidence of that 
trust is forthcoming and from considering the rights between the parlies (73). The 
provision as to non-recognition of trust does not preclude a cestui que trust from 
requesting the company to pay money due in respect of the shares to himself, or from 
suing the company in respect of misappropriation of profits to which the owner of 
the shares would be entitled (74). 

A Receiver appointed by Court in a suit by a purchaser of shares, who had not 
been recognized by the company, calling upon the company to allot to him the new 
shares to which the vendor was entitled under s. 105 C (of the old Act, now s. 81), 
was not entitled to be registered as a holder of the new shares in his own name. So 
the company would be justified in refusing to enter his name on the register. Under 
the present section the company was not bound to take notice of any trust express, 
implied or constructive, and if the company registered the Receiver as a shareholder, 
it would he taking notice of the trust (75). 

716. Where vendor is a trustee for vendee Shares in a limited company 
arc capable of equitable assignment and can therefore he the subject of a trust. The 
right to vote which a shareholder has is a right of property annexed to the shares 
and transferable or assignable with the shares (76). Where a person purchased shares 
and after receiving his vendor’s share certificates and transfer forms applies for 
transfer of the shares in the share register to the names of his nominees, but the 
directors refuse to accept the transfer, the transferor is in the position of a trustee 

(67) Simpson v. Molson’s Bank [1895] A.C. 270. 

(68) New Jxmdon 8c Brazilian Bank v . Brocklebank (supra) ; Simpson v . Molson’s 
Bank (supra) ; Rearden v. Provincial Bank [1896] 1 I.R. 532 (C.A.). 

(69) Longman v. Bath Electric Tramways [1905] 1 Ch. 646 ; Mackereth v. Wigan Coal 
8c Iron Co. (supra). 

(70) Mahaliram v. Fprt Gloster Jute Manfg. Co. [1955] C. 132, 58 C.W.N. 715. 

(71) Murshidabad Loan Office v' Satis [1943] C, 440, 47 C.W.N. 486 following Chap- 
man 8c Barker’s case [1867] 3 Eq. 361 ; Cree v. Somerville [1879] 4 App. Cas. 648 ; 
Soci£t6 General? de Paris v. Walker [1885] 11 App. Cas. 20; In re Perkins [1890] 
24 Q.B.D. 613. 

(72) Murshidabad Loan Office v. Satis (supra) at p. 488. 

(73) Dharwar Bank v. Mahomed Hayat [1931] B. 269, 33 Bom. L.R. 250, 133 I.C. 241 ; 
Mackereth v. Wigan Coal 8c Iron Co. (supra)/ 

(74) Binney v. Ince Hall Coal 8c Canal Co. [1866] 14 L.T. 392. 

(75) Venkat Rama Reddy v . Padampat [1950] B. 76, 51 Bom. L.R. 529. 
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of the shares for the purchaser. The legal title to the shares is in the vendor, but 
the beneficial interest is transferred to the purchaser. The transferor under s. 94 
of the Trusts Act (II of 1882) must comply with all reasonable directions that the 
transferee may give. Equity treats the purchaser as if he was the real owner and 
compels the registered holder to act as the agent of the beneficiary, and the latter 
has a right to control the exercise by the trustee of the right to vote (76). The holder 
of the shares is trustee not only of the corpus, but also of the income which he must 
pay to the beneficiary (76). The purchaser is therefore entitled as against the vendor 
to a restrictive injunction restraining him from attending meetings of the company 
and to a mandatory injunction enjoining him to sign a proxy with regard to the 
shares to the transferee (76). 

717. Priority of mortgages ? — As a result of this section, where there are 

several mortgages, the mortgagee first in date has priority, not the person who first 
gives notice to the company (77). Lord Esher, M. R. said : "The law has given the 
company the right to say ‘we do not care whether you are a cestui que trust or not ; 
if you are, we have a right to take no notice of you',” (78). See notes to s. 82. 

But as observed by Stirling, L. J. f “where the company in which the shares are 

held sees fit to deal with the shares for its own benefit, then that company is liable 
(o be affected with notice of the interest of a third party” (79). Where the shares 
are equitably mortgaged or mortgaged more than once, the priority will be deter- 
mined by the priorities of the assignments or mortgages, and not by the priority of 
the notices thereof given to the company (80). 

718. Notice i — In order that a notice to the company may be effectual, either 

it must be given to the company itself through its proper officers, or it must be 

received by the company in the course of the transaction of its business. Casual 
knowledge acquired by the secretary, as an individual and not whilst he is engaged 
in transacting business of the company, cannot be deemed notice to the company (80). 

719. Trustee and cestui que trust — As between the trustee and the cestui 
que trust, the latter is the shareholder and is bound to indemnify the trustee against 
all liabilities attached to the shares (81). Although a company cannot put the cestui 
que trust on the list of contributories, it may be entitled to enforce the trustee's right 
lo indemnity (82). 

The rights of the beneficiaries are that they should be treated as though they 
were the registered shareholders in respect of the trust shares with the advantages 
and disadvantages ( e.g restrictions imposed by the articles) which would be involved 
in that position, and they can compel the trustees, if necessary, to use their votes as 
the beneficiaries (or as the Court, if the beneficiaries themselves were not in agree- 
ment), thought proper, even to the extent of altering the articles, if the trust shares 
carried votes sufficient for that purpose (83), 

The particulars of lien also may not be entered in the register (84). 

(76) E. D. Sassoon 8c Co. v. Patch [1943] 45 Bom. L.R. 46. 

(77) Soci6t6 Generale v. Walker [1885] 11 App. Cas. 20. 

(78) Re Perkins [1890] 24 Q.B.D. 613. 

(79) Rainford v. James Keith 8e Blackman Co. [1905] 2 Ch. 147, 161. 

(80) Socigtg Gdnerale dc Paris v. Tramways Unfon Co. [1884] 14 Q.B.D. 427. 

(81) Butler v. Cumpston ,1868] 7 Eq. 16 ; James v. May 8c West London 8cc. Co [1873] 
L.R. 6 H.L. 328 ; Hemming v. Maddick [1872] 7 Ch. App. 395 ; Hughes-Hallet 
v. Indian Mammoth Mining Co. [1883] 22 Ch. D. 561 ; Whittaker v. Kershaw 
[1890] 45 Ch. D. 320; Hardoon v. Beiilios [1901] A.C. 118, 124 ; bur see Wise v. 
Perpetual Trustee Co. [1903] A.C. 139. 

(82) British Nation L. A. Assn. [1878] 8 Ch. D. 679 at p. 708 ; National Financial Co. 
f 1 868] 3 Ch. App. 791. 

(83) Re Butt [1952] 1 A.E.R. 167 (C.A.). 

(84) W. Key & Son [1902] 1 Ch. 467. 
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154. Power to dose register of members or debenture 
holders.—* (1) A company may, after giving not less than 
seven days’ previous notice by advertisement in some 
newspaper circulating in the district in which the registered 
office of the company is situate, close the register of members 
or the register of debenture holders for any period or periods 
not exceeding in the aggregate forty-five days in each year, but 
not exceeding thirty days at any one time. 

(2) If the register of members, or of debenture holders 
is closed without giving the notice provided in sub-section 
(1), or after giving shorter notice than that so provided, or 
for a continuous or an aggregate period in excess of the limits 
specified in that sub-section, the company, and every officer 
of the company who is in default, shall be punishable with 
fine which may extend to five hundred rupees for every day 
during which the register is so closed. 

This section corresponds to s. 37 of the previous Act and s. 115 of the English 
Act of 1948. Provision has been made for penalising the company and its officers 
who act in disregard of the provisions of ihis section — Notes on Clauses. 

Advertisement : — When a company kept a British register under s 41 of 
the old Act, the advertisement was to be made in some newspaper circulating in the 
locality wherein the British register was to be kept [see sub-s. (2) of s. 42 of the 
old Act]. 


155. Power of Court to rectify register of members. — 
(1) If- 

(a) The name of any person is, without sufficient 
cause, entered in or omitted from the register of members 
of a company ; or 

(b) default is made, or unnecessary delay takes place, 
in entering on the register the fact of any person having 
become, or ceased to be, a member •, 

the person aggrieved, or any member of the company, or the 
company, may apply to the Court for rectification of the 
register. 

(2) The Court may either reject the application or order 
rectification of the register ; and in the latter case, may direct 
the company to pay the damages, if any, sustained by any 
party aggrieved. 

In either case, the Court in its discretion may make such 
order as to costs as it thinks fit. 



s. 155] COMPANIES ACT, 1956 391 

(3) On an application under this section, the Court— 

(a) may decide any question relating to the title of 
any person who is a party to the application to have his 
name entered in or omitted from the register, whether 
the question arises between members or alleged members, 
or between members or alleged members on the one hand 
and the company on the other hand ; and 

(b) generally, may decide any question which it is 
necessary or expedient to decide in connection with the 
application for rectification. 

(4) From any order passed by the Court on the 
application, or on any issue raised therein and tried separately, 
an appeal shall lie on the grounds mentioned in section 100 
of the Code of Civil Procedure, 1908 (Act V of 1908) — 

(a) If the order be passed by a District Court, to the 
High Court ; 

(b) if the order be passed by a single Judge of a High 
Court consisting of three or more Judges, to a Bench of 
that High Court. 

This section corresponds lo s. 38 of the previous Act and s. 116 (1), (2) and (3) 
of the English Act of 1948. The provisions in the previous Act have been made 
dearer, in regard to the powers of the Court ami also in regard to appeals. Compare 
sub-ss. (3) and (4) of the present section with sub-s. (3) and the Proviso to that sub- 
section of s. 38 of the previous Act— Notes on Clause . 

This was originally d. 148 of the Bill, sub-s. (1) (a) of which has been altered by 
the Joint Committee. 

720. SUB*S. (1). Scope : -Under this sub-section what one has to establish 
is some act or omission on the part of the company. It is not sufficient for a share- 
holder who sells his shares merely to contend or prove that there was omission on 
the part of the purchaser to get his name registered or impute knowledge with regard 
to the change of ownership of the shaies to the directors or secretary of the company 
or merely to refer to a letter written by him to the company pointing out that he 
has sold his shares and that he is no longer a shareholder. He has to bring home 
to the company an omission which in law would amount to a sufficient cause within 
the meaning of sub-cl. (a) and would amount to default or unnecessary delay within 
the meaning of sub-cl. ( b ) of sub-s. (1) (85). 

Cl. (a) of sub-s. (1) confers very much wider powers in the Court than cl. (b) 
which contemplates default or delay or omission on the part of the company. But 
under cl. (a) it need not be so (86). In applying s. 38 of the previous Act to the 
facts of a particular case the question was not merely whether there had been any 
default or omission on the part of the company, which would fall under cl. (b), but 
the question was also whether under cl. (a) the name of any person was fraudulently 
or without sufficient cause, entered in, or omitted from, the register of members 

(85)Jawahar Mills v. Official Receiver [1919] 2 M.L.J. 88, [1949] M.VV.N. 424, 62 

M.L.W. 635. 
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The Court cannot take upon itself to alter the register except upon an application 
under this section (5). 

723 . Where not . An application for rectification cannot be granted where 

there are serious disputes as to whether the company's resolution is valid and intra 
vires, and the issues cannot be properly decided in the summary proceedings under 
this section (6). 

Alteration of the register will not however be made where the transfer is not 
registered owing to a decision of the directors bona fide come to and within their 
powers* that the transfer ought not to be registered (7), or if something remains to be 
done to complete the transfer (8), or if the articles require the directors to exercise 
their discretion and they have not yet done so (9). R. agreed with the directors of 
an assurance association to become their local manager for a particular district. As 
a condition of the appointment it was required that he should take 25 shares in the 
association. R. accordingly applied for that number of shares which were allotted 
to him and his name was placed upon the register, he having paid the deposit of 1 /. 
per share. He was thereupon appointed manager and notice of the appointment was 
given to and accepted by him: Upon these facts the Court refused to remove his 
name from the register (10). The Act does not contemplate the registration of the 
name of a firm as the holder of its shares, but only individuals or other legal entities. 
An application is not therefore maintainable when the transfer is made in the firm 
name of a partnership concern and not in the name of the individual members 
thereof (n). 

Where a member of a club which is registered under this Act has been expelled 
from the club in pursuance of the authority given to the club committee by the 
articles of association of the club, the Court has no jurisdiction undei this section to 

order the club to accept him as a member and to rectify the register of members 

accordingly. Any order to this effect amounts to interference with the internal 

management of the company (12). 

724 . Court's power : — This section gives an unlimited jurisdiction to the* 

Court as to rectification of the legister, though there is a discretion in the Couit as 
to whether it ought to be exercised undei the circumstances of a partkulai case (13) 
The proceedings being summary the High Court should not go into a detailed investi- 
gation into the matters alleged by one party and denied by the oilier (14). Where a 
voluntary winding up was ordered to be continued under the supervision of the 
Court, the Court had power to rectify the register by ordering that the name of the 
transferee should stand on the register and on the list of contributories where it was 
placed by the liquidator in place of that of the transferor (15). In the last cited ease 
the transfer executed by the transferor and the transferee had been lodged 
at the office of the company for registration, the day before it stopped pay- 

(5) Damodara v. Indian National Agencies [1945] Mad. 728, 119451 M.L.J. 432, 58 

M.L.W. 572. 

(6) Devakumar v . Rupak Ltd. [1955] Pat. 486. 

(7) Alexander Mitchell’s case [1879] 4 App. Cas. 548 ; Mitchell v. City of Glasgow 

Bank [1879] 4 App. Cas. 624. See also Pritam Singh v. Kotkapura Bus Synd. 

S t 1 955 ] N.U.C. 2501 (Pepsu). 

Marino's case [1867] 2 Ch. App. 596. 

Walker's case [1866] 2 Eq. 554 ; Hackney Pavilion [1924] 1 Ch. 276. 
fio) In re Richards [1871] L.R. 6 C.P. 591. 

(n)Gancsh Das v. R. G. Cotton Mills Co. [1944] O. 318, [1944] O.W.N. 436. 

(i2)Querishi v. Abotlabad Club, Ltd. [1950] Pesh. 28, Pak. Cas. [1950] Pesh. 58. 

(13) Kimberley N. B. Diamond Co. [1888]’ 59 L.T. 579. Laxminaravan v. Pragu Tools 
Corpn. [1953] Hyd. 126. 

(14) Laxminarayan v. Pragu 'Pools Cornn., supra. 

(15) Overend, Gurney & Co. [1867] L.R. 4 Eq. 189. 
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ment. In order 10 give jurisdiction to the Court, it is not necessary that there should 
be actual default in the company (16). The jurisdiction is general and not confined 
to cases where there has been error, mistake or default on the part of the com- 
pany (17). 

725. Before and after winding up. Power is discretionary : — The Court has 

power to rectify the register after (18), as well as before, a winding up order has been 
passed (19). In a proper case it may make the date of registration retrospective (19). 
But after the winding up order, it is too late to rescind a contract for taking shares 
on the ground of fraud J unless the contract is void ab initio (so), or where the hold- 
ing out as a shareholder continued for a long time (si). The power is entirely dis- 
cretionary, and the Court wil not exercise it where the only object of the applicant 
is to save the expenses of taking letters of administration and of legal transfer of 
the shares in the applicant’s name (22). It is a matter of discretion whether the 
Court will exercise the summary jurisdiction, and in a complicated or doubtful case 
the jurisdiction ought, not lo be exercised ; but whe^e the legal title in the applicant 
is clear, the order ought to be made (23). Although persons are not entitled to an 
order ex debito juslitia ?, the jurisdiction under this section is unlimited, with a dis- 
cretion in the Court in the circumstances of each case. “In a simple case where an 
immediate rectification is essential, it may be desirable to apply under this section ; 
but if the case is complicated, an action should be brought" (24). Where a holder 
of shares applies to have his name removed from the register, a mortgagee of the 
uncalled share capital being vitally interested in the proceedings is entitled 
to oppose the application (25). The Court will not order a transfer to be 
registered, where the alleged transferor is not before the Court and there is any 
real doubt as to the validity or bona fides of the transaction (26). In exercising the 
discretion regard must be had to the justice of the case (27). 

The Court is not bound to dismiss an application under this section as pre- 
mature on the ground that there has been refusal to register by a properly cons- 
tituted board of directors, and it may treat the defence set up as such refusal and 
deal with the application on the merits (28). An application for registration of 
transfer will be refused unless it is shown that the directors had acted capriciously 
and not honestly (29). 

726. Directors* discretion : — Where the company by its articles has invested 
the directors with absolute and unqualified discretion to refuse registration without 
assigning any reason, the Court should not pass an order which would deprive the 
directors of this valuable right, unless it is proved that the exercise of the discretion 

(16) Ex. p. Shaw [1877] * Q B.D. 463 ; bill see Ward & Henry’s case [1867] 2 Ch. 
App. 431 (judgment, of Lord Cairns). 

(17) See the judgment of Tinner L. J. in Ward & Henry’s case (supra). 

(18) S. 467; Ex. p. Ward [1867] 16 I.. T. 148; Violet C. G. Mining Co. [1899] 80 
L.T. 684 ; see also Mahaluxmi Bank v. Assam Corporated Bank, infra. 

(19) Sussex Brick Co. [1904] 1 Ch. 598 ; Violet C. G. Mining Co. (supra). 

(20) Alabaster’s case [1869] 7 Eq. 273. 

(21) Mahaluxmi Bank ta Assam Corporated Bank (1955) N.U.C. 3634 (Ass.). 

(22) Ariff v. Suratcc Bara Bazar Co. [1920] 55 I.C. 751, 12 Bur. L.T. 194. 

(23) Ex. p. Shaw (supra). 

(24) Per Mookerjce J. in Raniesh v. Jogini [1920] 47 Cal. 901, followed in Mohideen 
v. Tinnevelly Mills Co. [1928] M. 571, 28 M.L.W. 932, in I.C. 225. 

(25) Ramesh v. Jogini (supra). 

(26) Luchmce Chand y. Bengal Coal Co. [1882] 8 Cal. 317. 

(27) Trevor v . Whitworth [1888I 12 App. Cas. 409 at p. 440 (per Lord Macnaghten) ; 
Luchmce Chand v. Bengal Coal Co. [1882] 8 Cal. 317. 

(28) Muir Mills Co. v. Condon [1900] 22 All. 410. 

(29) Mahan t Kishora v Coimbatore S. k W. Co. [1903] 26 Mad 79- see also Ex. p. 
Penny [1873] 8 Ch App 446 and Coalpori China Co. [1895] 2 Ch. 404. 
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by the directors is mala fide (30). Where the articles give a discretionary power to 
the directors to refuse registration of a transfer and it appears that they have bona 
fide considered the matter, the Court will not compel them to disclose their reasons 

(31) ; but when the reasons are disclosed or evidence is produced as to the reasons, 
the Court can and would consider them (32). Reasons for refusing to register 
transfers should not be arbitrary, capricious and wanton (33). Where the directors 
refuse registration of transfers without assigning any reason, the Court has jurisdic- 
tion, even without reference to the directors or the company, to determine whether 
the transferee had a right under the articles to have his name registered (34). The 
powers given by the articles to the directors to refuse registration of a transfer arc 
to be exercised in the interests of the company, and the Court will order rectifica- 
tion where the directors refuse registration on the mere ground that the transferor 
has informed them that the transfer was effected by misrepresentation (35). 

A power for directors to refuse to register transfers if "in their opinion it is 
contrary to the interests of the company that the proposed transferee should be a 
member thereof" only justifies refusal upon grounds personal to the proposed 
transferee (36). It docs not justify refusal to register transfers of shares in small 
numbers, because the directors do not think it desirable to increase the number of 
shareholders, or because they think that the transfer is not bona fide but that the 
transferee is a mere nominee of the transferor and the transfer is made to increase 
the number of shareholders who will support him in a policy which the directors 
disapprove (36), Of course the directors are entitled to disapprove of a transferee, 
because they are apprehensive that his position as a shareholder may enable him to 
acquire, and to pass on to others, information the divulgcncc of which might be 
contrary to the interests of the company. But where the directors make up their 
minds without considering the personality oi the transferee, it cannot be said that 
there has been a proper exercise of their discretion. I11 such cases the register would 
be rectified by registring the name of the transferee (3d). 

727 . Directors* power of rectification : — The directors can rectify the re- 
gister where the Court would under similar circumstances order rectification (37). 
Where the directors acknowledged that a shareholder is entitled to rectification, they 
may do this without the necessity of an application to the Court (38). for the com- 
pany is not bound to fight every claim (39). Cancellation of shares by directors, 
where the shareholder has >alid grounds for cancellation, is good and effectual, al- 
though the shareholder claimed such cancellation on invalid ground, not being at 
the time aware of the existence of valid grounds (40). Tf ail officer of a company, 
under a mistake, strikes out the name of the member properly registered, this is a 
nullity and must he disregarded. The Court will oidcr rectification of the register 
so as to "restore and lelain" the name of the shareholder (41). In a recent case 
the Madras High Court has however held that the register of members is a public 
document and there is no provision in the Act which permits the directors or officers 
of a company to make any alteration to the register except in accordance with law 

(30) Dh am pur Sugar Mills (1955) N.r.C. 1997 (A 11 )l 

(31) Muir Mills v. Condon (supra). 

(32) Ibid & Matheson v. Nath Singh Oil Co. [11113] *8 T.C. 481. 

(33) Matheson v. Nath Singh Oil Co., supra . 

(34) Rajnagar Spinning &c. Co. v. Manila! [if)ii'| 14 Bom. L.R. 919. 

(33) Yodh Raj v. Lakshin i Insurance Co. I1935] L. 123, 152 I.C. 1005. 

(36) Bede Steam Shipping Co. [1917] 1 Cli. 123. 

(37) Harley’s case [1875] 10 Ch. App. 157 : Smith v . Brown [189G] A.C. 614 (P.C.). 

(38) First National Re-insurance Co. t;. Greenfield [1921] 2 K.B. 260 at p. 280. 

(39) Rajnagar Spinning 8cc. Co. r\ Manilal. supra. 

(40) Reese River Silver Mining Co. [1867] 2 Ch. App. 604. 

(41) Indo-CJhina Steam Navigation Co. [1917] 2 Ch. too 
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(42). If members' names have been improperly added to the register, the remedy 
of the company is to apply to the Court under this section for the rectification of 
the register, and the company cannot take upon itself to alter the register (42). Sec 
also In re Derham & Allen f Lid. (43) where Mr. Justice Cohen has said : “In the 
present case the company has taken on itself to rectify the register without any 
motion to the Court for that purpose, and in justification of that procedure I was 
referred to the judgment of Sir Georgae Jessel, M. R. in Poole Fire Brick & Blue 
Clay Co. (18 Eq. 542) affirmed in the Court of Appeal (10 Ch. App. 157) and to 
Reese River Silver Mining Co. v. Smith [(1869) L.R. 4 H.L. 64], which constitute 
authority for the proposition that where a person on the register of members has a 
right to rectification, and the company itself recognizes that right it is not essential 
for a valid rectification of the register that an order of the Court should be sought 
and obtained. I wish to say nothing to encourage directors to carry out rectification 
of a company’s register without an order of the Court obtained in proceedings in 
which the right to rectification is duly established. The protection of the Court’s 
order is in the ordinary case essential to any rectification of the register by the removal 
of the name of a registered holder of shares.” 

728 . Rules and formalities : — Where a company refuses to register a trans- 
feree on account of his failure to comply with certain prescribed rules and formalities, 
the latter may apply for rectification. Such rules and formalities are matters which 
the company may or may not insist upon and it has always the right to accept such 
evidence as satisfies its mind that the applicant has a right to be registered (44). 
Where the transferee lias complied with what is required of him, he is entitled to 
assume that the company has acted in accordance with its internal regulations so 
far as 1 he sanctioning of the transfer is concerned (45). But refusal by an officer who 
had no authority by the at tides to refuse registration is no refusal by the company (46k 

729 . Estoppel of company : — W T hcrc a company refuses registration of a 
transfer alleging that it has a lien on the shares, it is estopped if it had recognized 
a previous transfer (45). 

730 . Where winding up intervenes : —Where the winding up order had in- 
tervened whereby the rights of creditors were made paramount, application for 
rectification must be refused, o.en in a proper case for such rectification on the ground 
of repudiation of the shares (47). But where a shareholder having sold his shares 
applies to the company for registration of the transfer, but before registration the 
company goes into liquidation, the shareholder is entitled to have the transferee's 
name entered in his place a* contributory, if he shows sufficient cause, or default or 
unnecessary delay 011 the part of the company in entering that fact on the register (48). 

If the* conn act under which the shares have been taken is void and not merely 
voidable, (he name against whhh the shares stand may lie removed even after winding 
up has commenced (49). But where the removal of a members's name was in con- 
sequence of an invalid surrender, it was replaced even after a lapse of seven years (50). 

731 . Fraud or misrepresentation : — A member can get his name removed 
from the register on the ground that lie was induced to take the shares by fraud or 

(42) Damodara v . Indian National Agencies [194^] Mad. 728, [19*5] 2 M.L.J. 432. 58 
M.L.W. 72. 

(43) [ 1 9451 >73 J -T. 281. 

(44) Union Indian Sugar Mills Co. v. Jai Deo [1922] 44 All. 151. 

(45) Matheson v. Nath Singh, supra. 

(46) Bahadur v. SJiiam [1914] 36 All. 365. 

(47) Land Loan & c. Co. of South Africa [1885] 52 L.T. 501. 

(48) Indian Specie Bank [1915] 17 Bom. L.R. 342. 

(49) Alabaster’s case (supra). 

(50) Bellerby v. Rowland Sec. Co. [1902] 2 Ch. 14. 
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misrepresentation in the prospectus (51), provided that the application is made 
within a reasonable time and before winding up has commenced (5a), and proper 
material has been placed before the Court (53). A person who claims to have been 
misled by fraud or false representation into taking shares should raise the objection 
without delay (54). But see the under-noted case (55) where it has been held that 
a mere delay in applying is itself not a ground for refusal to order the register to be 
rectified. Where a shareholder does not take action for a long time, e.g., seven years, 
to have his name expunged from the register of members, his right to do so would 
be barred (56). In the case of Scottish Petroleum Co, (57) Lord Justice Baggallay 
said : “The delay of a fortnight in repudiating the shares makes it to my mind 
doubtful whether the repudiation in the case of a going concern would have been 
in time. No doubt where investigation is necessary some time must be allowed as in 
Central Railway Co. of Vcneczuela v. Kish (58). But where, as in the present case, 
the shareholder is at once fully informed of the circumstances he ought to lose no 
time in repudiating.'’ If knowing that his name is included in the register of 
members he stands by. he loses his right to have his name removed. It makes no 
difference in principle whether he applies for the shares or he is included as a trans- 
feree, if he has assented to his name being included amongst the shareholders (59). 
On an application for rectification on the ground of misrepresentation in the prospec 
(us by the omission to disclose certain facts, it is not enough for the applicant to 
show lucre non-disclosure of the facts ; he must show that if the facts had been dis- 
closed it would falsify some statement in the prospectus (60). If the time between 
the discovery of the true state of things and the repudiation be too long, the Court 
will not grant the application for rectification (60). 

732 . Necessary parties : — In an application under this section the company, 

and not the directors, is the necessary party even if the latter have exceeded their 
powers in refusing to register a transfer (61). The power given to the Court by this 

section is discretionary, and the Court will not order a transfer to be registered 

where the alleged transferor is not before the Court, and there is any real doubt as 

to the validity or bona fidcs of the transaction (62). 

733 . Jurisdiction. Appointment of Receiver : — The jurisdiction of the Court 
under this section is a limited one. The only relief that can be granted under this 
section is the one concerning rectification of the register and in some cases payment 
by the company of damages sustained by any party aggrieved (63). The Court cannot 
grant any relief under this section regarding the management of the property of the 
company or for conducting its business. It has therefore no jurisdiction to appoint 
a Receiver to take over the management and business of the company and also to 
take over possession of its property pending the decision of the application under this 

(51) London 8c Staffordshire &c. Co. [1883] 24 Ch. 1 ), 149. 

(52) Muir v. City of Glasgow Bank [1879] 4 App. Cas. 337 ; Tennent v . Glasgow Bank 
[1879] 4 App. Cas. 615. 

(53) Sadiq y. Mumtaz Bank [1929] L. 658, 123 I.C. 92. 

(54) Jagannath v. Gopichand [1915] 29 I.C. 770, 110 P.L.R. 1915. 

(55) Mahadcvi v. Motiram [1939] Pat. 603, 20 P.L.T. 703. 

(56) Peoples Bank of N. India [1936] L. 700. 

(57) [* 88 3l <3 ch - D - 4 l 3 (434)- 

(58) [1867] L.R. H.L. 99. 

(59) In re D* Cruz [1939] M. 803. 

(Go) Christinevillc Rubber Estate [1911] W.N, 216, 106 L.T. 260. 

<61) Keith, Prouse & Co. [1918] 1 Ch. 487 ; unless the directors are joined at their 
own request, the Court has no jurisdiction to make a punitive order against 
them for payment of the costs of the motion. See also In re Jagadhri Light Ry. 
Co. [1946] L. 193, 48 P.L.R. 1. 

(62) Luchmee Chand v . Bengal Coal Co. [1882] 8 Cal. 317 ; Jawahar Mills v. Official 
Receiver [1949] * M.L.J, 88 , [1949] M.W.N. 424, 62 M.L.W. 635, 
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section. The provisions of Or. 40, r. 1 read with s. 141, C. P. Code cannot be ap- 
plied to an application under the present section (63). 

The Court will interfere and rectify the register upon a motion under this section, 
where the error is due to the neglect or default of the company* and generally where 
the question arises between the company and a member or an alleged member as to 
whether his name lias been properly included or excluded (64)* But where a third 
party is affected* the Court will not exercise its jurisdiction under this section. The 
applicant in such a case must bring an action to which the third person may be made 
a party (65). 

734 * Rectification : how effected ' Where the Court orders the register to 
be rectified by removing a name from it, the name should not be erased ; it should be 
penned through and an abstract of the order signed by the secretary should be added 

(66). An order to put the transferee’s name on the register is necessarily an order to 
take the transferor’s name off. An order for rectification cannot be made in an action 
to which the transferor is not a party (67). 

735 . Procedure The normal practice is for the* application for rectification of 

the register of members 10 be made by motion (68). Ail applications for leave to 

rectify the share register must be made on notice to the company and in case of 

transfer of shares to the transferor or the transferee as the case may be. 

735 A. Summary procedure ’ This section has been deliberately enacted as 
a summary procedure where in non -controversial matters the Court would come to 
quick decision however irreparable ma) the injury be to the petitioner. But where 
there is any controversy under several heads and a regular investigation is necessary, 

this section ought not to be allowed to he used and the party should be directed 

to proceed by a regular suit (69). 

736 . Damages : — A company is liable to pay damages to a person for any loss 
he mav have sustained by its neglect or refusal to do its duty in respect of the entries 
in the register of members (70). Bui if the order for rectification is refused* the 
Court cannot give damages upon a motion under this section, the proper course 
being for the aggrieved person to bring an action (71). 

Where a person is suing foi rescission, the Court can on terms, e?.g., upon giving 
the usual undertaking to pay damages and paying into Court the amount of the 
call with interest, restrain the company from forfeiting the shares pending the hear- 
ing of the case (7 2) ; but this is not necessarily a condition precedent to the granting 
of an injunction. 

In an action for damages against a company on the ground of some alleged breach 
of duty in removing the plaintiff’s name from the register, the person whose name 
has been substituted need not, and indeed ought not to, be joined as a defendant* 
the claim being not for rectification of the register (73). 

(63) In re Jagadhri Light Ry. Co., supra. 

(64) Reese River Silver Mining Co. v. Smith [ 1 869] I.R. 4 H.L. 64. 

(65) Created Britain Re insurance Co. [19*0] 124 L.T. 194. 

(66) Iron Shipbuilding Co. [1865] 34 Beav. 597. 

(67) Ontario Jockey Club v. Me Bridge [1927] A.C. 916 (P.C.). 

(68) Duffin v. Mexican &c. Reduction Co. [1890] W.N. 116. 

(69) Savitadcvi v. Harinagar Sugar Mills [1955] N.U.C. 4833 (Bom.). See also 
Devakumar v. Rupak Ltd. [1955] Pat. 486. 

(70) Tomkinson v. Balkis Consolidated Co. [1891] 2 Q.B. 614 ; Ottos Kopje Diamond 
Mines [1893] 1 Ch. 618. 

(71) Ottos Kopje Sec. Mines (supra). 

(72) Lamb v. Sambas Rubber 8cc. Co. [1908] 1 Ch. 845 ; Jones v. Pacaya Rubber Co. 
[1911] 1 K.B. 455. 

(73) Lovibond v. Grand Trunk Ry. Co. [1936] 163 I.C. 547 (P.C.). 
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737 * Date of taking effect : — In ordering rectification of the register under 
this section, whether the company is in liquidation or not, the Court has power in 
a proper case to fix a particular date at which the registration shall be operative, 
even to the extent of making it retrospective but subject, if necessary, to conditions 
protecting the rights of third persons (74). The rectification takes effect from the 1 
date when the mistake was committed unless the Court orders otherwise (75). Where 
the shares were forfeited and the shareholder's name was expunged from the re- 
gister of members and on an application under s. 38 of the old Act the Court held 
that the forfeiture was invalid and ordered rectification of the register, all the rights 
and obligations of the shareholder were revived (75). 

738 * Estoppel of allottee : — Once the shares have been registered in the 
name of the allottee and he has done acts only consistent with his being a member, 
he will be* taken to have agreed to take the shares and will be estopped from denying 
that he has so agreed, for the law recognizes that observance of formalities may be 
dispensed with, and irregular, as distinguished from void, transaction may be con- 
firmed (76). But even where the agreement is void, if the applicant's name is put 
on the register and he with full knowledge of all the facts does acts that are only 
consistent with his being a shareholder, he will be bound as such. In such a case 
the placing of the applicant's name on the register would seem to amount to an 
offer and the acts done to be an acceptance of the offer. The position of a person 
who agreed to take shares upon special conditions depends upon determination of 
the question whether the conditions are conditions precedent or conditions subse- 
quent. In the Latter case, or where the? conditions precedent have been waived, the 
applicant becomes a shareholder (7(1). If the allottee transfers his shares, attends 
meetings or accepts dividends, he will be bound bv his acts and cannot rely upon 
non-performance of the condition precedent (77). 

Mere waiver, acquiescence or laches not amounting to an abandonment of the 
right or to an estoppel against a person will not disentitle him from claiming relief 
in equity in respect of his executed and not merely executory contract (78). A party 
cannot challenge the form of order under this section, to which his counsel consented. 
An allidavit of the senior Advocate should be filed before the? trial Court for rectifi- 
cation of an alleged wrongly recorded order of the trial Court (78) 

Where the conduct of the shareholder amounts to standing by to see whether the 
company would ultimately turn out profitable, lie will not be entitled to relief, 
especially where the company had parted with the forfeited shares to others on the 
fooling that the forfeiture was valid. Where such a shareholder was a private 
limited company consisting of two members and at the date of forfeiture the company 
had been removed *10111 the register under s. 247 of the old Act and the two members 
merely stood by without taking any steps to restore the company and to question the 
validity of the forfeiture for nearly five years, the company was affected by the con- 
duct of its shareholders and was disentitled to claim rectification of the register (79). 

739 . Section is not exhaustive : — This section is not exhaustive and does not 
negative all alterations of the register except those referred to in the section. 

Where shares stand in the names of two trustees jointly, they arc entitled to have 
their names in different orders and the register may be altered accordingly (80). 

(74) Sussex Brick Co. [1904] 1 Ch. 598 ; Mahaluxmi Cotton Mills [1955] N.U.C. 

399 (Cal.), 57 C.W.N. 10a. 

(75) Panna Lai v. Jagatjit Distillery 8cc. Co. [1952] Pepsu, 92. 

(76) Piara Singh v. Peshwar Bank [1915] 28 I.C. 53. 

(77) Piara Singh v. Peshawar Bank [1915I 28 I.C. 53. 

(78) Sha Mulchand 8c Co. v. Jawahar Mills [1953] S.C. 98. 

(79) Jawahar Mills v. Official Receiver (supra). 

(80) Bums v. Siemen Bros. Dynamo Works [1919] 1 Ch. 225, [1918] 2 Ch. 324. 
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740- Separate suit : — This section is widely worded and it is a matter oi t 
discretion for the Court whether in any particular case it would hear the petition 
or leave the parties to a separate suit (81). An application under this section was en- 
tertainable when no complicated question o£ law or title was involved (8a). The 
remedy of a transferee of share was not limited to an application under s. 38 of the 

old Act but he had the right to bring a suit to get his name registered, and where 

the case was a complicated one, an action should be brought (83). 

741* Suit for declaration : — Where in a suit for declaration to the effect 
that the plaintiffs were not shareholders and directors of a company, it appeared 
that the plaintiffs substantially asked for all the reliefs to which they were entitled, 
it was held that as no money had been paid by the plaintiffs, a prayer to the effect 
that the register of members might be reel i tied by the removal of the plaintiffs' names 
thereform, would merely be a prayer for nominal relief and hence the objection 

to the maintainability of the suit in a declaratory form was without any substance 

(« 4 >. 

742. Proviso to sub*s* ( 3 ) of s. 38 of the old Act. Appeal : — This 
proviso was not in the English Act. It has been omitted in the present section. The 
proviso was not confined 10 the last clause, bui was a general reservation imposed 
on all the clauses (85). Having regard to the fact that under the proviso an appeal 
was allowed from the decision of an issue directed to be tried, it was necessary that 
there should be a dear direction as to the trial of an issue, so that there might be 
no obscurity on ihe point and no room for the argument that there was no issue 
directed to be tried and consequently no right of appeal (85). Under s. 58 of Act VI 
of 1882, which corresponded to this section, it was held that there was no reason 
lor confining the last sentence, viz., “and an appeal in the manner directed by the 
Code of Cavil Procedure shall lie,” to the case in which an issue had been directed 
upon a question of title (8(i). But in view ol the altered language of the section 
Amrila v. Shrish (86) was. it is submitted, no longer an authority for the proposition 
that an appeal lay although no issue had been directed upon a question of title. 

An appeal under the Proviso to s. 38 of Lhe old Act had to be treated as equi- 
valent to one filed under s. 100, C. P. Code. A finding fairly reached on the evidence 
would, therefore, be binding. But where the Judge, in allowing the application for 
rectification of the register, reached his decision after placing the onus wrongly the 
decision was open for further consideration (87). In such a case the onus was on the 
shareholders to prove that the action of the directors in refusing to register the 
transfer of shares was mala fid c (87). 

743 , Serious questions of title :- ln proceedings under the section the 
Court is not bound to decide sciious questions of title, but where it elects to decide 
the question, it may either decide it itself, or send it to somebody else in the form 
of an issue, but the decision of the issue in either case is the decision of the Court 

(8t) Mathern Steam Tramway Co. [1927! 33 Bom. L.R. 184 ; Phillipose v. Vanchinad 

Rubber Produce Co. [1953] Tr-Coch 253 ; Laxminarayan v. Pragu Tools Corpn. 

[1953] Hyd. 126 ; Mahadeo v. New Darjeeling Union Tea Co. [1952] C. 58. 

(82) Panna Lai v. Jagatjit Distillery See. Co. [1952] Pepsu. 47 

(83) Mahadeo v. Darjeeling Tea Co. [1951] 55 C.W.N. 408 following Ramcsh v. Jogini 

[1923] 47 Cal, 901 and Mohideen v. Tinncvclly Mills Co. [1928] M. 571. 

(84) Mutual Bank if India v . Sohan Singh [1936] L. 790, 161 I.C. 95 s I but see 

Jogesh v. Durga Mohan [1932] C. 714, 36 C.W.N. 638, 140 I.C. 76. „ 

(85) Amrita v. Srish [1899] 26 Cal. 944 ; Manilal v . Gordhan Spinning &c. Co. [1917] 

41 Bom. 76. 

(86) Amrita v. Srish [1899] 26 Cal. 944. 

(87) Balwant Transport Co. v. Despande [1956] N. 20, relying upon Peddi Reddi v. 

Chennabi Reddi [1929] P.C. 13 and Jogesh v. Emdad [1932] P.C 28. 
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and is appealable (88). The jurisdiction of the Civil Court to decide the question 
falling ivithin the purview of this section is not excluded (89). For further cases see 
notes to s. 8a. 

744* Limitation : — An action under this section for rectification of the regis- 
ter does not fall within the purview of either Art. 48 or Art. 49 of the limitation 
Act. as such an action is not for delenue or trover, though a share in a company is 
movable property under s. 8a of the present Act. In the absence of any specific 
Article, the only alternative is to apply the residuary Article 1*0 of the Limitation 
Act (90). As to when the period of limitation begins to run see Atahadeo v. New 
Darjeeling Union Tea Co. below (90). A claim for rectification of register simplicitef 
under this section does not involve a claim for return of share scrips. Arts. 48 and 
49 of the Limitation Act do not apply, nor does An. 181, Art. 120 applied (91). 
Where a period of limitation is prescribed for a suit or proceeding, mere delay is no 
bar, unless it is of such a character as to lead to an inference of abandonment of the 
right or unless it is established that the person against whom the action or proceed- 
ing is instituted was actually prejudiced by reason of such delay (90). 

745. Costa : — This section in India gives wide discretion in the matter of 
costs (9 a). 

746. After winding up order An application under this section in which 
the company is respondent is a proceeding against the company within s. 446 and 
requires leave of the Court : but with leave the section will apply against the com- 
pany after winding up (93). 

For the question of rectification after winding up see notes to s. 4O7. 


156. Notice to Registrar of rectification of register. — 
In the case of a company required by this Act to file a list of its 
members with the Registrar, the Court, when making an 
order for rectification of the register, shall, by its order, 
direct notice of the rectification to be filed with the Registrar 
within fourteen days from the date of the making of the order. 

This section coi responds to s. 39 of the previous Act and s. 116(4) of the English 
Act of 1948 — Notes on Clauses . 

Form : — For the form of notice of rectification of the register of members, 
under this section, see Form No. *1 in Anncxure ‘A* of the Companies (Central 
Government's) General Rules and Forms, 1956— printed as Appendix B. 


Foreign registers of members or debenture holders 

157. Power for company to keep foreign register of 
members or debenture holders. — (1) A company which 

(88) Union Indian Sugar Mills Co. v. Jai Deo [1922] 44 All. 151 at p. 154 ; see Greater 
Britain P. D. Corpn. [1924J 40 ’’T.L.R. 488. 

(89) Indian Merchants Bank v. Jogindra Singh [19^8] L. 234, 108 I.C. 192 ; Ex. p. 
Shaw [1877! 2 Q.B.D. 463. 

(90) Jawhar Mills v. Official Receiver [1949! 2 M.L.). 88, [1949] M.W.N. 424, 62 
M.L.W. 635 ; Phillipose v. Vatic.hinad Rubber Produce Co. [1953] Tr-Coch 253 ; 
Mahadeo v . New Darjeeling Union Tea Co. [193a] C. 58. 

(91) Sha Mtilchand & Co. v. Jawahar Mills [1953] S.C. 98. 

(92) Mahadevi v. Motiram [1939] Pat. 603, 20 P.L.T. 703. 

(93) Onward Building Society [1891] 2 Q.B. 463. 
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has a share capital or which has issued debentures may, 
if so authorised by its articles, keep in any State or country 
outside India a branch register of members or debenture 
holders resident in that State or country (in this Act called 
a “foreign register”). 

(2) The company shall, within one month from the date 
of the opening of any foreign register, file with the Registrar 
notice, of the situation of the office where such register is kept; 
and in the event of any change in the situation of such office 
or of its discontinuance, shall, within one month from the 
date of such change or discontinuance, as the case may be, file 
notice with the Registrar of such change or discontinuance. 

(3) If default is made in complying with the requirements 
of sub-section (2), the company, and every officer of the 
company who is in default, shall be punishable with fine 
which may extend to fifty rupees for every day during which 
the default continues. 

SS. 157 and 158 correspond to ss. 41 f 42 and 42 A of the previous Act and ss. 119 
to iso of the English Act of 1948. As recommended in the C.L.C.R. (page *40) the 
sections have been made applicable to all foreign countries instead of being confined 
to the United Kingdom and Burma, as the previous Act did. The provisions have 
been extended to debenture- holders also — Notes on Clauses. 

158, Provisions as to foreign registers.— (1) A foreign 
register shall be deemed to be part of the company’s register 
(in this section called the “principal register”) of members or 
of debenture holders, as the case may be. 

(2) A foreign register shall be kept, shall be open to 
inspection and may be closed, and extracts may be taken 
therefrom and copies thereof may be required, in the same 
manner, mutatis mutandis, as is applicable to the principal 
register under this Act, except that the advertisement before 
closing the register shall be inserted in some newspaper 
circulating in the district wherein the foreign register is kept. 

(3) (a) The Central Government may, by notification in 
the Official Gazette, direct that the provisions of clause (b) shall 
apply, or cease to apply, to foreign registers kept in any State or 
country outside India. 

( b ) If a foreign register is kept by a company in any 
State or country to which a direction under clause (a) applies 
for the time being, the decision of any competent Court in that 
State ot country in regard to the rectification of the register 
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shall have the same force and effect as if it were the decision 
of a competent Court in India. 

(4) The company shall — 

(a) transmit to its registered office in India a copy of 
every entry in any foreign register as soon as may be after 
the entry is made ; and 

(b) keep at such office a duplicate of every foreign 
register duly entered up from time to time. 

(5) Every such duplicate shall, for all the purposes of this 
Act, be deemed to be part of the principal register. 

(6) Subject to the provisions of this section with respect to 
duplicate registers, the shares or debentures registered in any 
foreign register shall be distinguished from the shares or deben- 
tures registered in the principal register and in every other 
foreign register ; and no transaction with respect to any shares 
or debentures registered in a foreign register shall, during the 
continuance of that registration, be registered in any other 
register. 

(7) The company may discontinue the keeping of any 
foreign register ; and thereupon all entries in that register shall 
be transferred to some other foreign register kept by the com- 
pany in the same part of the world or to the principal register. 

(8) Subject to the provisions of this Act, a company may, 
by its articles, make such regulations as it thinks fit in regard 
to its foreign registers. 

(9) If defatlt is made in complying with sub-section (4), 
the company, and every officer of the company who is in default, 
shall be punishable with fine which may extend to fifty rupees. 

See notes to the last section. 

This was originally < 1 . 151 of the Bill, sub-cl. (3) of which has been altered b\ 
the: Joint Committee. 

Annual Returns 

159. Annual return to be made by company having 
a share Capital. — fl) Every company having a share capital shall, 
within forty-two days from the day on which each of the 
annual general meetings referred to in section 166 is held, 
prepare and file with the Registrar a return containing the 
particulars specified in Part I of Schedule V, as they stood on 
that day, regarding — 
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(a) its registered office, 

(b) the register of its members, 

( c ) the register of its debenture holders, 

(d) its shares and debentures, 

(e) its indebtedness, 

(/) its members and debenture holders, past and 
present, and 

(g) its directors, managing directors, managing agents, 
secretaries and treasurers and managers, past and present. 

(2) The said return shall be in the Form set out in Part II 
of Schedule V or as near thereto as circumstances admit : 

Provided that where the company has converted any of its 
shares into stock and given notice of the conversion to the 
Registrar, the list referred to in paragraph 5 of Part I of Schedule 
V shall state the amount of stock held by each of the members 
concerned instead of the shares so converted previously held 
by him. 

This section corresponds to sub-ss. (i) and (a) of s. 32 of the previous Act and 
s. 124 of the English Act of 1948. The detailed provisions contained in s. 3a (3) of. 
the previous Act have been taken over and incorporated in Schedule V. Thai 
Schedule as recommended by the C. L. C. embodies all the provisions contained in 
the corresponding Schedule of the English Act, viz. , the Sixth Schedule. The annual 
return will cover the register of debenture- holders also — Notes on Clauses . In sub- 
s. (1) the Joint Committee have* raised the time limit from 31 days to 42 days (vide 
J.C.R., para 65). 

In sub-s. 1 (g) the words “secretaries and treasurers’ ' have been added by the 
Joint Committee. 

747* Cash : — The word “cash” means such a transaction as would, in an 
action at law for calls, support a plea of payment, as Lord Macnaghlcn observed in 
Larocque v. Bcauchcmin (94) : “If a transaction resulted in this, that there was on 
the one side a bona fide debt payable in money at once for the purchase of the pro- 
perty, and on the other side a bona fide liability to pay rnonev at once on shares, so 
that if bank notes had been handed from one side of the table to the other in pay- 
ment of calls, they might legitimately have been handed back in payment for the 
property ; it appears to tne that the Act does not make necessary that the formality 
should be gone through of money being handed over and taken back again.” For 
other cases see notes to s. 75. 

748. Discount : — Shares cannot be Issued at a discount (95), even by way of 
compromise (96), or in any other indirect way (97). If an arrangement for the issue 
of shares is such that in the course of its due working out there is as much as a pos* 


(94) [1897] A.C. 308 (P.C.). 

(95) Ooregum Gold Mining Co. v. Roper [189a] A.C. 125. 

(p) Mother Lode Gold Mines v . Hill [1903] *19 T.L.R. 341. 

(97) Moseley v . Koffyfontein Mines [1904] 2 Ch. 108 ; Famatina D. Corporation v. Bury 
[1910] A.C. 499. 
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sibitiiy that in the result the shares will have been issued at a discount, then the 
issue of the shares as fully paid cannot be justified (98). 

749 , Lump sum : — To insert a lump sum in the summary or balance-sheet 
for goodwill $ trade marks, machinery, furniture and fixtures without giving the sepa- 
rate values for each class is not n compliance with the law (99). Where the company 
has converted any of its shares into slock, the list must show the amount of stock 
held by each member instead of the amount of shares and particulars relating 
thereto (s. 96). 

1 60. Annual return to be made by company not having 
a share capital. — (1) Every company not having a share capital 
shall, within forty^two days from the day on which each of the 
annual general meetings referred to in section 166 is held, 
prepare and file with the Registrar a return stating the following 
particulars as they stood on that day : — 

(a) the address of the registered office of the 
company ; 

( b ) all such particulars with respect to the persons 
who, at the date of the return, were the directors 
of the company, its managing agent, its secretaries 
and treasurers and its manager as are set out in 
section 303. 

(2) There shall be annexed to the return a statement 
containing particulars of the total amount of the indebtedness 
of the company as on the day aforesaid in respect of all charges 
which are or were required to be registered with the Registrar 
under this Act or under any previous companies law, or which 
would have been required to be registered under this Act if 
they had been created after the commencement of this Act. 

This section is new. It provides for annual return being made by a company not 
having a share capital on the lines of s. 125 of the Knglish Companies Act of 1948 as 
recommended by the C. L. C. at page 238 of their Report-— Notes on Clauses . 

161. Further provisions regarding annual return and 
certificate to be annexed thereto. — (1) The copy of the 
annual return filed with the Registrar under section 159 or 160, 
as the case may be, shall he signed both by a director and by 
the managing agent, secretaries and treasurers, manager or 
secretary of the company, or where there is no managing agent, 
secretaries gnd treasurers, manager or secretary, by two directors 
of the company, one of whom shall be the managing director 
where there is one. 

(98) Trustees' Corpn. v. Commissioners of Income Tax [1930] P.C. 151 , 54 Bom. 437, 

34 C.W.N. 709, 57 LA. 15s. 

(99) Galloway v . SchiU, Seebohm & Co. [1912] 2 K.B. 354. 
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(2) There shall also be filed with the Registrar along with 
the return a certificate signed by both the signatories of the 
return, stating — 

(a) that the return states the facts as they stood on 
the day of the annual general meeting aforesaid, correctly 
and completely ; and 

(b) in the case of a private company also, (i) that the 
company has not, since the date of the annual general 
meeting with reference to which the last return was 
submitted, or in the case of a first return, since the date of 
the incorporation of the company, issued any invitation to 
the public to subscribe for any shares or debentures of 
the company, and (ii) that, where the annual return 
discloses the fact that the number of members of the 
company exceeds fifty, the excess consists wholly of 
persons who under sub-clause ( b ) of clause (iii) of sub-sec- 
tion (1) of section 3 are not to be included in reckoning 
the number of fifty. 

This section corresponds to sub-ss. (3) and (4) of s. 32 of the previous Act and 
ss. 126 and 127 of the English Act of 1948- Notes on Clauses. In subs. (1) the words 
“secretaries and treasurers'* have been inserted by the Joint Committee. 

See Notes 10 s. 159. 

162. Penalty and interpretation. — (1) If a company fails 
to comply with any of the provisions contained in sections 
159, 160, or 161, the company, and every officer of the company 
who is in default, shall be punishable with fine which may 
extend to fifty rupees for every day during which the default 
continues. 

(2) For the purposes of this section and sections 159, 160, 
and 161, the expressions “officer’* and “director” shall include 
any person in accordance with whose directions or instructions 
the Board of directors of the Company is accustomed to act. 

This section corresponds to s. 3* (5) of the previous Act and ss. 11*4(3), 1*5(3), 
126 (2) and 126(3) of the English Act of 1948. Sub-s. (2) corresponds to s. 32 (5) of 
the previous Act and ss. 124 (3) (4), 125 (3) (4), 126 (*) and 127 (3) of the English Act 
of 1948 — Notes on Clauses. 

750. Default : — It is no defence to a charge under this section that there was 
no general meeting held, the persons charged having been themselves parties to the 
default in holding the general meeting (1). It is clearly the duty of the directors to 
see that the particular returns, the list and the summary under this section and the 


(1) Park v. Lawton [191 1] 1 KB. 588. The default must however be found as a 
fact— see Surendra v. Emp. [1941] 45 C.W.N. 1130, see notes to s. 166 post . 
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copies of ihe balance sheet and profit and loss account are submitted under s. sao 
post. It. is not open to any director to plead that he had no real control of the 
affairs of the company or that he was a mere figure-head and that he did not Wilfully 
permit the default. Ihe law presumes that the directors know their duties, and if 
they make no attempt to see that those duties are carried out, the Court is justified 
in holding that the directors wilfully and knowingly permit the company to fail to 
carry out those duties. The fact that owing to their previous default it was impos- 
sible for the directors to comply with the requirements of the statute would not 
absolve them from liability. It is not necessary that there should be fraud or dis- 
honesty on the part of the directors, nor can it be said that because the default is of 
a technical nature a nominal sentence is called for (a). It is not correct to say that 
a director who is guilty erf a default under this section should be punished with a 
nominal sentence in the absence of dishonesty or fraud on his part (a). But a conti- 
nuing daily fine may not be imposed where owing to no meeting having been held 
it is not possible to remedy the default (3). If default is made in holding the general 
meeting and in filing the return, penalties are incurred under this section as well as 
under s. 168 (4). The. word “default ” is a word of general import and includes 
failure 01 omission (5). “Default” implies a wilful continued neglect to do an act 
required to be done. A statutory offence is committed where the transaction is not 
malum in se (5). While a company is always liable where a return is not sent to 
the Registrar as required by this section, the officers of the company are liable only 
if they knowingly or wilfully authorise or permit the default (6). An officer cannot 
be convicted under Lhis sub-section unless it is found that he knowingly and wilfully 
authorized or permitted the default. He cannot be convicted in respect of purely 
arithmetical mistakes, especially when previous returns have not been held and proved 
to be correct (7). 

It is the bounden duty of a company and its directors and managers to forward 
to the Registrar the summary and the list specified hi the section (8). and the obliga- 
tion does not come to an end on the date on which by default the penalty begins 
to accrue. Therefore all persons, who at any time during the default in complying 
with the provisions of this section acted as directors or managcrs y are liable to be 
convicted and it is immaterial that some or all of them were not legally qualified to 
act as directors or managers until after the date when the penalty first accrued (9). 
The fact that the managing directors and the secretary had resigned their positions 
before the prosecution for the non compliance with the provisions of the section was 
started, docs not free them from their liability (10). 

In order that a conviction under s. 32, s. 77 (10) and s. . 134 (4) of the old 

Act of an officer might be sustained, the only thing the prosecution had to prove was 
Lhat that particular officer knowingly and wilfully authorized or permitted these 

(а) Bhagirath v. Emp. [1948] 48 Cr. L.J. 236, 229 I.C. 109, [1948] C. 4*. 

See also Viswanafhan v Ass. Registrar [1953] M. 558, [1953] Cr. L.T. 1062 ; 
In re G. Appayya [1952] M. 800. 

(3) Dortd v. South African Supeneration [1904] 20 T.L.R. 4*5. 

(4) Ibid ; Gibson v. Barton [1875] 10 Q.B. 329. 

(5) Garrard v. James [1925] Ch. 616 at p. 622. 

(б) Public Prosecutor ?/. Lury Sc Co. [1941] 2 M.L.J. 487, [1941] M.W.N. 846 approv- 

ing Bhaskaradu v. Subbarayudu [1914] 38 Mad. 674 ; Bankat Lai v State [1954] 
Hyd. 49. 

(7) Lakshmana v. Emp. [1932] M. 497, [1932] M.W.N. 1157, 138 I.C. 317. 

(8) Debendra v . Registrar [1918] 45 Cal. 490. 

(9) Totaram 1*. Emperor [1916] 17 Cr. L.J. 242, 34 I.C. 262. See also R. v. Tyler 
[1891] 2 Q-B. 588. The word “manager” includes a manager de son tort : 
Gibson v. Barton (supra) ; R. v. Lawson [1905] 1 K.B. 541 ; Coventry Sc Dixon's 
case [1880] 14 Ch. D. 660 ; Edmonds v. Foster [1875] 33 L.T. 690. 

(10) Chhabil Das v. Emp. [1914] *5 Cr * L *J- 3 °°> *3 l 
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defaults. S. 3s of the old Act spoke also of authorisation of those defaults, hut it was 
not necessary to prove that, as the offence was also complete if the officer hai known 
of the defaults and permitted the defaults (11). The burden of proof that the list of 
shareholders was forwarded to the Registrar in time is on the company. The liability 
of the directors however depended on their knowingly and wilfully withholding the 
list (is). When repeated reminders were addressed by the Registrar to the managing 
director, it could be presumed that the default was committed by him knowingly 
and wilfully (12). 

751 . SS. 76 and 133 of the old Act created two distinct offences, one for not 
holding the general meeting and another for not laying the balance-sheet before the 
general meeting. The former offence might give rise to the latter or even in- 
dependently of it. Hence, there was no case of the aroused being prosecuted twice 
for the same offence and put in double jeopardy (13). 

The fact that after a prosecution has been instituted against the directors for 
breach of the provisions of this section and s. *20 the company has gone into liqui- 
dation does not render the leave of the Court necessary under s. 446 post . $. 446 

would not operate as a bar to the prosecution in such cases (2). 

As to the penalty for wilfully making a statement which is false in a material 
particular, see s. 628. 

For the form in which the annual list and summary must be made, see Schedule 
V. 

As to the right of a person to obtain copies of the list and summary see s. 163 

752 . Magistrate’s power and jurisdiction : — The forwarding to the Registrar 
of the list and summary, which upon the face of them purport to satisfy the require- 
ments of the Aci, is not a sufficient compliance with the section, unless such a list 
and summary are in accordance with the facts, and the Magistrate has jurisdiction to 
enquire into the truth or falsehood of the statements contained therein (14). But 
questions of nicety as to the title to shares and the right to be on the register cannot 
properly be determined by the Magistrate, and with reference to such questions he 
ought to accept the company’s register as practically conclusive (14). A charge under 
this section cannot be sustained, unless there is evidence that -the previous return is 
correct, because otherwise one must arrive at the conclusion that if there is any mis- 
take in one year it cannot be corrected in the next (15). 

A Presidency Magistrate has jurisdiction under s. 182 Cr. P. C. to try an offence 
under this section, and even if he has not, s. 531 Cr. P. C. cures the defect (16). 


General provisions regarding registers and returns 

163. Place of keeping, and inspection of, registers and 
returns. — (1) The register of members commencing from the 
date of the registration of the company, the index of members, 
the register and index of debenture holders, and copies of all 
annual returns prepared under sections 159 and 160, together 

(n)Ballav Das v. Mohan I.al [1936] C. 237, 39 C.W.N. 851, 163 I.C. 383: see also 
Lakshmana v. Emp. (supra) ; Sundar Das v. F.mp. [1939] L. 836, 10 Lah, 521. 

(ta) Bankat I.al v ■ State, supra. 

(13) Viswanathan v. Asst. Registrar [1953] M. 558, [1953] Cr. L.J. 1062. 

(14) Briton Medical & Genera! Life Assn. [1888] 38 Ch. D. 61 ; Lakshmana v. Emp. 

[1933] M. 497 > 35 66. 

(15) Lakshmana v. Emp. (supra). 

(16) Debendra v. Registrar [1918] 45 Cal. 490. 
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with the copies of certificates and documents required to be 
ani^ked thereto under sections 160 and 161, shall be kept at 
the registered office of the company. 

1 (2) The registers, indexes, returns, and copies of certificates 
and other documents referred to in sub-section (1) shall, 
except when the register of members or debenture holders is 
closed under the provisions of this Act, be open during 
business hours (subject to such reasonable restrictions, as the 
company may impose, so that not less than two hours in each 
day are allowed for inspection) to the inspection- 

fa) of any member or debenture holder, without 
fee ; and 

( b ) of any other person, on payment of a fee of one 
rupee for each inspection. 

(3) Any such member, debenture holder or other person 
may — 

fa) make extracts from any register, index, or copy 
referred to in sub-section (1) without fee or additional fee, 
as the case may be ; or 

(b) require a copy of any such register, index or copy 
or of any part thereof, on payment of six annas for every 
one hundred words or fractional part thereof required to 
be copied. 

(4) The company shall cause any copy required by any 
person under clause ( b ) of sub-section (3) to be 6ent to that 
person within a period of ten days, exclusive of non-working 
days, commencing on the day next after the day on which the 
requirement is received by the company. 

(5) If any inspection, or the making of any extract required 
under this section, is refused, or if any copy required under 
this section is not sent within the period specified in sub- 
section (4), the company, and every officer of the company 
who is in default, shall be punishable, in respect of each 
offence, with fine which may extend to fifty rupees for every 
day during which the refusal or default continues. 

(6) The Court may also, by order, compel an immediate 
inspection of the document, or direct that the extract required 
shall forthwith be allowed to be taken by the person requiring 
it, or that the copy required shall forthwith be sent to the 
person requiring it, as the case may be. 

This section corresponds to ss. 36 and 1x5 of the previous Act. The provisions 
Jjave been generalised so 3$ {*» be applicable not only to the register of members but 
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alio to the register of debenture-holders and annual returns including the documents 
etc, annexed to those returns— Notes on Clauses 

The Joint Committee have made some changes in this section with the following 
observation: "The Committee are of opinion that it will be sufficient to make 
copies of the annual returns and other documents, instead of the originals theihs&ves, 
available for the inspection of the persons concerned and have amended the clause 
accordingly" ( vide J.C.R., para 66). 

753* Inspection of register of members Where a person, entitled to 

obtain inspection of the register, applies for inspection during business hours, such 
inspection must be granted (17), and even a temporary refusal, based upon. grounds 
of convenience to the company’s business, will rendet a director liable to the 

penalty (18). The right to inspect the register of members carries with it a right to 

take extracts from or to make copies of the entries in the register. The right to 

require a copy of the register on payment is in addition to and not in substitution 

for the above implied fight (19). 

The register includes the entries of the names of persons who have been, but 
have ceased to be, members of the company by reason of the forfeiture of their? shares 
or otherwise (ao). • 

754. Object is immaterial -.—Object of inspecting the register is immaterial; 
for even if it be known that the object is antagonistic to the company, it is illegal to 
refuse inspection or copy (si). 

755. Right to inspect : — The right to inspect ceases upon the commencement 
of winding up (22), and if inspection is required after that, an order of the Court 
must be obtained under s. 549. Such an order entitles the party to inspect and take 
copies himself (23). He need not pay the liquidator a fee for having the copies 
made (24). The result of authorities as to the nature and extent* of the common law 
right which any member of a corporation has to inspect the documents of the cor- 
poration is that the privilege of inspection is confined to cases where the member has 
in view some definite rights or object of his own and to those documents which would 
tend to illustrate such right or object (25). 

756. Inspection and copies. Court’s jurisdiction : — Where the Act gives 
right to have inspection and copies, the Court can pass orders for the same. But the 
Court which has jurisdiction in these matters is not the criminal Court which has 
power to try offences under s. 622 post , but the Court which has under s. 10 jurisdic- 
tion under the Act, namely, the High Court or the District Court notified under that 
section within whose jurisdiction the registered office of the company is situate (26). 
Where the company alleges that the name of the applicant for copy is no longer oft 
the register of members, the Court in making an order as to supply of copies (which 
a stranger is not entitled to gei) will not go into the question whether his name has 
been rightly removed from the register especially Where the question is already the 

(17) Bevan v. Webb [1901] 2 Ch. 59. ’ 

(18) Queen Empress v. Beer [1898] 20 All. 126. 

(19) Boord v. African C. L. 2 c Trading Co. [1898] t Ch. 59C ; see also . Mutu-r v. 
Eastern Midland Ry. Co. (infra) and Nelson v. Anglo-American Land jfcc, Agency 
[1897] 1 C h - 130. 

(20) Boord v. African C. L. Trading Co., supra. 

(21) Dayies v. Gas Light 2 c Coke Co. [1909] 1 dh. 248, on appeal 708 (C.A.) ; Mutter 
• v . Eastern Midland Railway f 1 888] 38 Ch. D. 92 ; R. v. Wilts Navigation [1873] 

29 L.T. 922 ; Holland v, Dickson [i888j 37 Ch. D. 669. 

(22) Kent Coalfields Syndicates [1898] 1 Q.B. 754. 

(23) Nelson v. Anglo-American Land 8c c, Co. [1897] l.Ch. 130. 

(24) Re Arauco Co. [1899], W.N. 134. 

(25) Bank of Bombay v. Suleman Somji [1908] 32 Bom. 466 (P.C.). 
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subject-matter of a suit (26). In the last cited case Mr. Justice Das made an order 
for giving inspection to the applicant not as a member but as a stranger. 

Sec notes to s. 118 ante , 

?87« Removal from registered office : —-It would be a breach of duty on 
the part of die directors to allow the register of members ro be removed from the 
registered office of the company, and a solicitor cannot have a lien on it even if the 
company in general meeting pass such a resolution, because there are other persons, 
e.g., creditors who have a right to inspect it (27). 

758« Custody : — The liquidator and not the receivei for debenture- holders 
should have the custody of the register upon a winding up (28). 


164* Registers etc*, to be evidence*— The register of 
members, the register of debenture holders, and the annual 
returns, certificates and statements referred to in sections 
159, 160, and 161 shall be prima facie evidence of any matters 
directed or authorised to be inserted therein by this Act. 

This section generalises the provision contained in s. 40 of the previous Act — 
Notes on Clauses. 

It corresponds to s. 118 of the English Act of 1948. 

759. Register is prima facie evidence The register of members is prima 
facie evidence of membership and the burden of proving want of notice of allotment 
is on the person who allege? it (29). It is not conclusive, especially where other 
papers filed by a plaintiff contradict the register, even though the defendant does 
not adduce any evidence (30). “If names arc put upon the register without any 
authority, the owners of those names arc in no way responsible” (31). 

The register of members is not absolutely conclusive as to the number of shares 
held by a person, but it is necessary, not only from the point of view of law but as a 
matter of policy, to see that it is as conclusive as it can be made consistently with a 
proper interpretation of the Companies Act. When a oerson lias been treated as a 
shareholder and acted as such, he cannot go back and deny his position to protect 
himself from liability, when he has full knowledge of his real position (32). Cases 
arc not unknown however where promoters put names of persons of position on the 
register in the expectation that they would accept the shares, without any applica- 
tion on the part of the latter ; and when the company goes into liquidation or its 
uncalled capital is sold to a third person, the persons whose names are thus put on 
the register find themselves in a rather difficult position on account of the presump- 
tion arising under this section. In such cases the promoter may be ready with the 
plea that those persons made oral applications for shares. The legislature, it is 
submitted, ought to have made written application for shares compulsory. 

( 26 ) Murarka Paint & Varnish Works [1948] 52 C.W.N. 590. 

(27) Capital fire Insurance Association [1883] 24 Ch. D. 408 at p. 414. 

(28) Engel v. South Metropolitan Brewery Co. [1892] 1 Ch. 442. 

(29) Waryam Singh v . Eastern &c. Co. [1926] L. 414, 8 L.L.J. 240, 95 I.C. 252 ; Sundar 
Singh v. Kehr Singh [1933] L. 1016 ; Marwari Stores v. Gouri Sankar [1936] C. 
327, 40 C.W.N. 661 ; Punjab Industrial Bank v. Byramji [1935] L. 157 ; Bakhsliis 

. Singh v , Khalsa Bank [1933] L. 1016, 147 I.C. 575. 

(30) Ramdas v. Cotton Ginning Co. [1887] 9 All. 3 66. 

(31) Per Lord Cairns in Rees River Silver Mining Co. [1869] L.R. 4 H.L. 64 at p. 80. 

(32) Peninsular Life Assurance Co. [1936] 226. 
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In Portal v. Emmens (33) Lindley, J. said: ‘The true view of the Act (54) we 
take to be as follows:— 1. If a proper register is kept, that register is prima facie 
evidence that a person whose name is on it is a shareholder, a. If in addition 
It be proved that such a person has become, by subscribing to the prescribed sum 
or otherwise, entitled to a share in the company, the evidence that he is a share* 
holder is conclusive. 3. If there be no register, or if the register be so defective as 
to be inadmissible in evidence, other evidence must be adduced to prove that a 
person is a shareholder.” 

In proceedings before a Magistrate for penalties evidence may be given to prove 
entries in the register to be untrue (35). 


Meetings and Proceedings 

165. Statutory meeting and statutory report of 
company.— (1) Every company limited by shares, and every 
company limited by guarantee and having a share capital, shall, 
within a period of not less than one month nor more than 
six months from the date at which the company is entitled 
to commence business, hold a general meeting of the members 
of the company, which shall be called “the statutory meeting”. 

(2) The Board of directors shall, at least twenty-one 
days before the day on which the meeting is held, forward a 
report (in this Act referred to as “the statutory report”) to 
every member of the company : 

Provided that if the statutory report is forwarded later than 
is required above, it shall, notwithstanding that fact, be 
deemed to have been duly forwarded if it is so agreed to by 
all the members entitled to attend and vote at the meeting. 

(3) The statutory report shall set out— 

(a) the total number of shares allotted, distinguishing 
shares allotted as fully or partly paid up otherwise than 
in cash, and stating in the case of shares partly paid up, 
the extent to which they are so paid up, and in either case, 
the consideration for which they*have been allotted ; 

( b ) the total amount of cash received by the company 
in respect of all the shares allotted, distinguished as 
aforesaid ; 

(c) an abstract of the receipts of the company and of 
the payments made thereout, up to a date within seven 
days of the date of the report, exhibiting under distinctive 
headings the receipts of the company from shares and 

(33) [1875] 1 C.P.D. *01 at pp. *1**13 * affirmed ibid 66 4. 

(34) Companies Clauses Act, 1845. 

(35) Briton Medical Assn. [1888] 39 Ch, D. 61. 
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debentures and other sources, the payments made thereout, 
and particulars concerning the balance remaining in hand, 
and an'account or estimate of the preliminary expenses of 
the company, showing separately any commission or 
discount paid or to be paid on the issue or sale of shares 
or debentures ; 

(d) the names, addresses and occupations of the 
directors of the company and of its auditors ; and also, if 
there be any, of its managing agent, secretaries dnd 
treasurers, manager, and secretary ; and the changes, if any, 
which have occurred in such names, addresses and occu- 
pations since the date of the incorporation of the company ; 

(e) the particulars of any contract which, or the 
modification or the proposed modification of which, is to 
be submitted to the meeting for its approval, together in 
the latter case with the particulars of the modification or 
proposed modification ; 

(/) the extent, if any, to which each under-writing 
contract, if any, has not been carried out, and the reasons 
therefor ; 

( g ) the arrears, if any, due on calls from every director ; 
from the managing agent, every partner of the managing 
agent, every firm in which the managing agent is a partner, 
and where the managing agent is a private company, every 
director thereof ; from the secretaries and treasurers; where 
they are a firm, from every partner therein; and where they 
are^a private company, from every director thereof ; and 
from the manager, and 

( h ) the particulars of any commission or brokerage 
paid or to be paid in connection with the issue or sale of 
shares or debentures to any director ; to the managing 
agent, any partner of the managing agent, any firm in 
which the managing agent is a partner ; and where the 
managing agent is a private company, to any director 
thereof ; to the secretaries and treasurers ; where they are 
a firm, to any partner therein *, and where they are a private 
company, to any director thereof ; or to the manager. 

(4) The statutory report shall be certified as correct by 
not less than two directors of the company one of whom shall 
be a managing director, where there is one. 

After the statutory report has been certified as aforesaid, 
the auditors of the company shall, in so far as the report 
relates to the shares allotted by the company, the cash received 
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in respect of such shares and the receipts and payments of the 
company on capital account, certify it as correct 

(5) The Board shall cause a copy of the statutory report 
certified as is required by this section to be delivered to the 
Registrar for registration forthwith, after copies thereof have 
been sent to the members of the company. 

(6) The Board shall cause a list showing the names, 
addresses and occupations of the members of the company, 
and the number of shares held by them respectively, to be 
produced at the commencement of the statutory meeting, and 
to remain open and accessible to any member of the company 
during the continuance of the meeting. 

(7) The members of the company present at the meeting 
shall be at liberty to discuss any matter relating to the forma- 
tion of the company or arising out of the statutory report, 
whether previous notice has been given or not ; but no 
resolution may be passed of which notice has not been given 
in accordance with the provisions of this Act. 

(8) The meeting may adjourn from'time to time, and at 
any adjourned meeting, any resolution of which notice has 
been given in [accordance with the provisions of this Act, 
whether before or after the former meeting, may be passed ; 
and the adjourned meeting shall have the same powers as an 
original meeting. 

(9) If default is made in complying with the provisions 
of this section, every director or other officer of the company 
who is in default shall be punishable with fine which may 
extend- to five hundred rupees. 

(10) This section shall not apply to a private company. 

This section corresponds to s. 77 of the previous Act and s. 130 of the English 
Act of 1948. It is considered desirable to place the provision about the statutory 
meeting which will precede tac first annual general meeting, before the provision 
relating to the latter. Clause (f) of sub*s. (3) is new and has been inserted in 
accordance with the recommendation of the C. L. C. at page 247 of their Report--- 
Notes on Clauses. 

Some minor or drafting changes in this section have been made by the Joint 
Committee ( vide J.C.R., para 67). 

760 . The notice convening the meeting should state that it is to be the 
“statutory meeting" (36). 

761 . For the circumstances under which a compulsory winding up order may 
be passed for failing to hie the statutory report with the Registrar, see the case noted 
below(37) and S..433, cl. (b). 

(36) Gardner v. Iredale [191a] 1 Ch. 700. 

(37) Kent Outcrop Coal Co. {191a) W.N. 26. 
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SUB-S. ( 9 ) : — Sec notes to s. i6*. 

Form : —For the form of Statutory Report, see Fonn No. as in Ahnexurc 'A* 
of the Companies (Central Government’s) General Rules and Forms, 1956 printed as 
Appendix B. 


166. Annual general meeting. — (1) (a) Every company 
shall, in addition to any other meetings, hold a general meeting 
which shall be styled its annual general meeting at the inter' 
vals, and in accordance with the provisions, specified below. 

(b) The first annual general meeting shall be held by a 
company within eighteen months of its incorporation. 

(c) The next annual general meeting of the company shall 
be held by it within nine months after the expiry of the 
financial year in which the first annual general meeting was 
held ; and thereafter an annual general meeting shall be held 
by the company within nine months after the expiry of each 
financial year : 

Provided that the Registrar may, for any special reason, 
extend the time within which any annual general meeting (not 
being the first annual general meeting) shall be held, by a 
further period not exceeding six months. 

(d) Except in the case referred to in the foregoing proviso 
not more than fifteen months shall elapse between the dat,e 
of one annual general meeting and that of the next. 

(2) Every annual general meeting shall be called for a 
time ’during business hours, on a day that is not a public 
holiday, and shall be held either at the registered office of the 
company or at some other place within the city, town or 
village in which the registered office of the company is situate ; 
and the notices calling the meeting shall specify it as the 
annual general meeting. 

This section corresponds to s. 76 of the previous Act and s. 131 of the English 
Act of 1948. The C. L. C. has revised the whole section so as to give effect to the 
suggestions contained in para 73 of their Report (see p. 347 of the Report). An 
attempt has been made to draft the clause in as clear and simple terms as possible. 
The expression ’’financial year” which occurs in this section will have the meaning 
assigned to it by cl. 195 (now s. 210 ) — Notes on Clauses. 

In para 73 of tlicir Report the C, L. C. observe: “The more important meeting 
is, however the annual general meeting provided for under s. 76 of the Act. In 
modification of the existing provision, we recommend that the first annual general 
tnecLing must be held within eighteen months of the incorporation of a company and 
thereafter within nine months from the end of each financial year, * provided that in 
no case more than fifteen months should elapse between the date of one general 
meeting and that of another. 
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“We further recommend that the Registrar should have the power in, special 
circumstances, to extend the time during which a general meeting should be ordinarily 
held. . . The grant of this discretionary power to the Registrar to be exercised only 
in cases of proved hardship. In default of the holding of an annual general meeting 
by the company .... the Central Government should have the power to call such a 
meeting on the application of a shareholder, and to give such directions for this pur- 
pose as it may think fit. This is in consonance with the provisions of s. 131 of the 
English Companies Act, 1948 which confers this power not on the Court but on the 
Board of Trade.” 

This was originally ci. 159 ol ihe Bill. This clause has beeu amended by the 
Joint Committee “so as to provide that the first annual general meeting 
of the company must be convened within the period specified in this clause 
and that no extension of time should be granted for holding that meeting. 

“The insertion of the definition of 'public holiday’ in clause a has rendered it 
unnecessary to keep the Explanation 10 sub-clause (a). 

“Sub-clauses (3) and (4) of the original clause 159 have been put as separate 
clauses, 166 and 167 (now s.s. 167 and 168), as they deal with distinct matters” (vide 
J. C. R., para 68). 

762 . Scope : — The terms of Uie section arc mandatory. They make no refer- 
ence to the balance-sheet. The sect ion has nothing to do with the preparation of ft 
balance-sheet (38). 

763 . Notwithstanding regulations made by the State Government under s. *48 
of the previous Act with respect to ilie duties of the Registrar, a shareholder is 
entitled to tile a complaint against directors for failure to comply with the provisions 
of the old section 76. (39). 

764 . Meaning of “Year” “Year” in s. 76 of the old Act meant the 
calendar year (40) which commences on the ist day of January (41) ; so it would be 
sufficient if the meeting was held before 31st December in any year, provided that it 
was within 15 months from the time when the last meeting was held (4#). 

765 . Sub-s. (1) of 7b oi the old Act demanded that there should be a general 
meeting held once at least in every year. one separate and distinct meeting every 
year. Where a meeting called and held on a day in one year is adjourned to a date 
in the next year, and held on that date, the meeting held on the latter date is not 
a different meeting and does not satisfy the requirements of this section (43). 

766 . What is general meeting : — The old section did not make a difference 
between a general meeting and an extraordinary general meeting ; so where such a 
meeting was held within the 15 01 18 months, as the case might be, no offence was 
committed if the general meeting bad not been held within that period (44). But 
Lhe Bombay Court held that an extraordinary general meeting held on the requisi- 
tion of certain shareholders was not a general meeting within this section (45). 


(38) Brahmanberia Loan Co. [ 1 934 ] c - 624, 61 Cal. 408, 151 J.C. 693, 

(39) Laxrni Narain v. Mahajan [19*8] N. 186, 29 Cr. L.J. 581, 109 I.C. 597. 

(40) Park v. Lawton [1911] 1 K.B. 588; Gibson v. Barton [1875] L.R. 10 Q.B. 3*9. 3* 
L.T. 396 ; Edmunds v, Foster [1875] 33 L.T. 690. See also General Clauses Act, 
s. 3, cl. (66). 

(41) Gibson v . Barton [1875] L.R. 10 Q.B. 329. 

(42) Smedly v. Registrar of Companies [1919] 1 O 97. 

43) Sree Minakshi Mills Co v. Asst. Registrar [1938] M. 640, [1938] Md,.J 856. 

(44) Lachmi Narain v. Emp. [1919] *1 Cr. L.J. 94, 54 I C. 494 ; see also Loid Claude 
Hamilton’s case 1*873] 8 Ch. App. 548. 

(45) Emp. v. Nasurbhai A. Lalji [1923] B. 194, 

1 C, 349. 


j}6 Bom. L.R. *24. 24 Cr. L.J. 349, 72 
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767 * Power of general meeting : — A company in general meeting can do 
all acts save those delegated to the directors and other persons by the articles of asso- 
ciation. Such acts are done by voles of the majority, as observed by Lord Hardwick : 
“Whenever a certain number are incorporated, a major part may do any corporate 
act ; so if all are summoned and part appear, a major part of those that appear may 
do a corporate act though nothing be mentioned in the charter of the major part” (46). 
The assent of every member of the company will not be effective (47), unless the 
company is not one inviting or proposing to invite subscription from the public (48). 
But knowledge and acquiescence of all the members may condone a breach of trust 
committed by the directors (49). The presence of all the members at a meeting is 
sufficient to regularize any resolution passed whether there has or has not been due 
notice (50) where the act is not ultra vires of the company (51). 

It has been held by the Madras High Court that where there is nothing in the 
articles of association to show that the general power of the shareholders at a meet- 
ing to cancel a decision of the directors is not possessed by the company, the failure 
to note forfeiture of shares as per resolution of the directors which was cancelled at 
a general meeting of the company cannot be treated as default (5a). This raises the 
question, where the general or particular powers of the company are vested in the 
directors by the articles, can the company in general meeting override such powers 
of the directors ? With all respect to the learned Judge it is submitted that the 
company cannot do it (53). 

Where there were no validly appointed directors at the time ot the general meet- 
ing, members could elect directors at such meeting (54). 

For the powers or acts directed or required by the present Act to be exercised or 
done by a company in general meeting sec Note 1048 post. 

768 . Resolution : Where a general meeting is convened with notice to all 
the shareholders but some of them do not (house to appear, they must be held to be 
bound b> the resolutions passed by the majority (55). Absent members arc affected 
by the information furnished by the di lectors at a general meeting and bound by 
the proceedings as to matters within its competence (56). Where a meeting is called 
as a meeting of directors, all the directors are present and they are the only share- 
holders in the company, the meeting is practically a meeting of shareholders at which 
resolution may he passed which would otherwise he invalid under the articles of 
association (57). 

769 . Rights of the minority : -A meeting of shareholders cannot by a majo 
lity refuse to hear the aigtiments of the minority ; but when such arguments have 
been heaid, it is competent for the meeting to apply the clmtiie. i.r., to declare the 
discussion closed and put the motion to the vote (58), 


(46) Attorney-General v. Dav\ 1 174-1] 2 Atk. 212; see also Merchants of the Staple v. 
Bank of England 1 1888] 21 Q.B.D. 160. 

(47) George Newman & Co. [1895] 1 Oh. (174. 

(48) A. C. for Canada v. Standard Trust Go. 11911] A.C. 498. 

(49) Per Roiucr L. J. in Junes & Co. [1903] 2 Ch. 254, at pp. 2(jr r (if). 

(50) Express Engineering Works f 1920] 1 Oh. 46G. 

(51) Baroness Wcnlock v. River Dee Co. [1883] 3O Ch. D. 67511. at p. 08 in. 

(52) Lakshmana. v. Emp. (1932] M. 497. 35 M.W.N. OOi. 

(53) See Automatic S. C. F. Syndicate v. Cunninghame [1906] a Ch. 34 : Quin & 
Axtens v. Salmon [1909] A.C* 442 ; Gramophone &c.' Ltd. v. Stanley [1908] s 
K.B. 89. 

f54) Viswanathan v. Tiffin's Barytes fc Paints Ltd. [1953) M. 520, [1953] 1 M.L.J. 364. 

(55) Pabna Dhana Bliander Co, v. J agues war [1933] 37 C.W.N. 909. 

(56) Norwich Yarn Co. [1856] 22 Beav. 143. 

(57) Express Engineering Works (supra), 

(58) Wall v. London & N. A. Corporation [1898] 2 Ch. 469 (C.A.). 
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770. Interference by Court : — On the well-known principle that the Court 
will not interfere with the internal management of companies, a very strong case must 
be made out to induce the Court to stop a general meeting of shareholders, especially 
on an interlocutory motion (59). 

771 * Proceedings of a general meeting : — The proceedings of a general 
meeting may be declared invalid unless such meeting has been properly convened, 
properly constituted and properly conducted (60). 

772 . Adjournment : — In the absence of express authority in the articles, the 
directors have no power to postpone a general meeting properly convened (61) ; but 
the chairman can on proper grounds adjourn the meeting (6a). An adjourned meet- 
ing is merely a continuation of the original meeting (65). 

Where the articles provide that “the chairman with the consent of the meeting 
may adjourn it,” he is not bound to adjourn, even though the majority desire the 
adjournment (64). But he cannot, by leaving the chair before the business is com- 
pleted, bring the meeting to a close ; and if he purports to do so, the meeting may 
elect another chairman and proceed with the business (65). 

773 * Duties of the chairman -It is the duty of the chairman , to preserve 
order, to conduct proceedings of the meeting regularly and to take care that the 
sense of the meeting is ascertained with regard to any question before it. 

774 . Notice of general meeting : — Every member is entitled to notice of 
a general meeting (66). If special business is to be transacted, the notice must 
specify its nature (67). A notice which stated that the object was to adopt new 
regulations, instead of Table A, but did not set out the contents of the new regu- 
lations, was held to be good (68). A notice which states that a certain resolution 
will be passed “with such amendments as shall be determined at the meeting" is 
a good notice (69). A notice however should show substantially what is proposed 
to be done, e.g., a notice of a resolution to increase the capital should specify the 
amount of the proposed increase (70). What is sufficient notice of the general nature 
of the business proposed to be transacted must be determined from the particular 
circumstances of each case (67). 

As a general rule, the notice of a general meeting should contain clear informa- 
tion as to what is proposed to be clone ; for an insufficient notice may invalidate the 
whole proceeding (71). The terms of any specific' resolution to be proposed need 
not be set out in the notice. unless a special resolution is intended 
to be passed (72). But if something is kept back concealed, it will invalidate the 
proceedings (73). Thus a notice to adopt new articles of association which might 


(59) Amai Fakirji v. Peat son | • 926] S. 295, 97 I.t\ 84 following Last r>. Boiler & Co. 
r 1 9 1 9 ] & TT-R- .' 15 - 

(60) Henderson v. Bank oi Australasia [1890] 45 Ch. D. 330 at p. 346. 

(61) Smith v. Paringa Mines Ltd. I190C] 2 Ch. 193. 

(62) Queen v. Wimbledon Local Board [1882] 8 Q.B.D. 459. 

(63) Mr Laren v. Thompson [1917) 2 Ch. 261 ; Spencer v. Kenned) [1926I Ch. 125. 

(64) Salisbury Gold Mining Go. v. Halhorn 1 1 897 1 A.Cl. 268 : Parshuram v. Tata 

Industrial Bank [1923) 47 Bom. 915. 

(65) National Dwelliugs Society v. Sykes [1894] 3 Ch. 159. 

(66) Smyth v. Darley [1849] 2 H.L.C. 789; Tissen v. Henderson [1899] 1 Ch. 861. 

(67) Tiessen v. Henderson (supra). 

(68) Young v. South African Syndicate [1896] 2 Ch. 268. 

(69) Betts & Co. v. Macnaghten [1910] 1 Ch, 430. In this case the Court looked at 
the notice as part of the res gestae to see if the proceedings were regular. 

(70) Mac Connel v. E. Prill & Co. [1916] 2 Ch. 15 7. 

(71) Tiessen v. Henderson (supra); Normandy v. Ind, Coope 8c Co. [1908] t Ch. 84; 
Baillie v. Oriental Telephone Co. [1915] 1 Ch 503. 

(72) Betts & Co. v. Macnaghten (supra). 
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be seen; at the company’s office, is not sufficient where the new articles increase the 
directors* remuneration and borrowing power and make other important changes (74), 

If notice to propose a director is required to be given so many days before the 
day of election, and the election takes place at an adjourned meeting, the notice 
is sufficient if given at the specified time before the date of the adjourned meeting (75.) 

Where notice of a meeting has been duly given, it cannot be postponed by a 
subsequent notice (76). A notice to be good must be given by a person having 
authority to summon the meeting. A resolution passed at a meeting convened by 
the secretary without the authority of the board is invalid. In such a case the con- 
sent of the directors separately given will not cure the defect (77). 

Noth withstanding a declaration by the chairman, the notice of the meeting may 
be looked at to see if the resolution is in order (78). 

775 . Effect of acquiescence of a member : — A company is not "corporate- 
ly assembled" unless all the members attend, or at any rate they have got notice 
of the meeting. But a member who is in fact present and has acquiesced in the 
resolution for a long time, cannot subsequently complain of any irregularity in 
summoning the meeting (79). 

776 Amendments : — Where the notice is of a resolution to appoint as 
directors three persons named in the notice, three other names may be added by 
way of amendment (80). If the chairman improperly refuses to submit an amend- 
ment to the meeting, the resolution actually carried will be invalidated (8i). 

777 . Resolutions :—Each resolution must, if any member so requires, be put 
separately to t,lic meeting (82). The poll must also be taken separately (83). 

778 . Right to vote A right to vote is property, and the Court will inter- 
fere to protect a member from being deprived of this right (84). At a general meeting 
certain shareholders were, according to the decision of the majority of those present, 
not allowed to vote : held they were entitled to a declaration that they were en- 
titled to vote at the meeting and that the ordinary Civil Court had jurisdiction to 
entertain ihe suit (85). Where an agreement for sale of shares has been made or 
shares are mortgaged, but* the vendor’s or mortgagor s name remains on the register 
of members, he alone can vote ; but he must do so in accordance with the directions 
of those entitled to the beneficial interest in the shares (86). 


(73) Kaye v. Croydon Tramways Co. [1898] 1 Ch. 358 ; Ladies’ Imperial Club [1920] 
2 K.B. 523 ; in this case it was held that the omission to summon the absent 
member* of a committee who had previously intimated her inablility to attend, 
invalidated the proceedings of the committee. 

(74) Me Laren v. Thompson (supra) ; Spencer v. Kennedy (supra) 

( 75 ) Normandy v. Ind, Coope & Co. (supra) ; see also Pacific Coast Coal Mines v. 
Arbuthnot [1917] A.C. 607 ; Clarkson v. Davies [191*3] A.C 100 ; Baillie v. 
Oriental Telephone Co. (supra). 

<76) Smith v. Partnga Mines Ltd. (supra). 

(77) Haycraft Gold Reduction Co. [1900] 2 Ch. 230 ; Stale of Wyoming Syndicate 
[1901] 2 Ch. 431. 

(78) Mac Connell v. E. Prill & Co. (supra). 

(79) British Sugar Refining Co. [1857] 3 K. & J. 408. 

(80) Betts 8c Cd. t/. Macnaghten (supra). 

(81) Henderson v. Bank of Australasia [1890] 45 Ch. D. 330. 

(82) Thompson v, Henderson’s T. Estates [1908] 1 Ch. 765 at p. 776. 

(83) Blair Open Hearth Furnace Co. v. Retgart [1913] 108 L.T. 665, 29 T.L.R. 449; 
Patent Wood Keg Syndicate v, Pcarse [1906] W.N. 164, 50 S.J. 650. 

(84) Pender v. Lushington [1877] 6 Ch. D. 70 ; Osborne v. Amalgamated Society of Ry. 
Servants [1911] 1 Ch. 540. 

(85) Gobinda v. Akhoy [1906] to C.W.N. 906. 

(86) Wise v. Lansdell [1921] 1 Ch. 420; Puddephatt v. I/eith f [1916] 1 Ch. *00, 
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A provision in the articles that holders of any class of shares shall not have 
votes in respect of those shares is good, and resolutions passed by those having votes 
are binding even where they affect the interests of all classes (87). But one class of 
shareholders may not vote away the rights of another class (88). 

779 . Proxy : — A shareholder must be present in person or by proxy before 
he can vote; but proxies cannot be used on a show of hands (89). This principle 
is not overridden by a provision in the articles that if a poll is demanded it will be 
taken in such manner and at such time and place as the chairman of the meeting 
directs (90). 

780 . Stamp on proxy paper When properly stamped, a proxy to vote at 
any ordinary or extraordinary general meeting is valid (91). An adhesive stamp must 
be cancelled by having the signature of the shareholder written across it or by being 
otherwise obliterated (9 a). The Central Government has reduced to a as. the duty 
chargeable under the Stamp Act, 1899 on a proxy empowering policy-holders of an 
insurance company to vote at a meeting of the policy-holders to be held for the 
election of directors. Vide Gazette of India dated 13th September, 1941, Part I, 
p. 1298. For stamp on proxy paper generally see Appendix — “Stamp Duty”. 

781 . Speeches nt the meeting : — On the ground that members have a com- 
mon interest in the affairs of the company, speeches at a meeting and circulars sent 
by directors or shareholders to the members arc privileged, and in the absence of 
malice will not support an action for libel (93). But newspapers making* a report 
of what passes at a meeting have not a similar privilege, nor may directors or share- 
holders publish to the world defamatory statements, even though contained in the 
report of a meeting (94). 

782 . Penalty In a case where there was no general meeting of the com- 
pany during the year, before the managing director could be convicted under s. 3a 
of the old Act, it must be found that he was responsible for the default in respect 
of the holding of the general meeting, even assuming that he could not plead the 
impossibility of complying with s. 3a caused by the non-holding of the general 
meeting, if the impossibility was due to his default. Even if the accused had already 
been convicted under s. 76 of the old Act for default in connection with the 
holding of the general meeting, there must be an independent finding of the default 
in the prosecution under s. 32 of the old Act (95). Now see s. 163. 

783 . Knowingly and wilfully : — Where the evidence did not justity the con- 
clusion that a director or managing director was knowingly and wilfully a party to 
the default under suh-s. (1) of s. 76 of the old Act, it was held that he could not be 
convicted under sub-s. (2) thereof (96). Before an ordinary director could be con- 
victed of an offence under that section, there must be evidence to show that he had 
been knowingly and wilfully a party to the default (97). 


(87) Mackenzie 8c Co. [1916] 2 Ch. 450. 

(88) James v. Buena Ventura 8cc. Syndicate [1896] 1 Ch. 456; Cook v. Decks [1916] 
1 A.C. 554. 

(89) Ernest v. Loma Gold Mines [1897] 1 Ch. 1. 

(90) Me Millan v. Le Roy Mining Co. [1906] 1 Ch. 331. 

(91) Issaacs v. Chapman [1915] W.N. 413, affirmed in [1916] W.N. 28. 

(92) Me Mullen v. “Sir A. Hickman 1 ' Steamship Co. [1902] 71 L.J. Ch. 766. 18 T.L.R. 
650 ; S. 12, Indian Stamp Act II of 1899. 

(93) Lawless v. Anglo-Egyptian 8cc. Co. [1869] L.R. 4 Q.B. 262 ; Quartz Hill & Co. 
v. Beall [1882] 20 Ch. D. 501 at p. 508. 

(94) Davison v. Duncan [1857] 7 E. 8c B. 229 ; Purcell v. Sowlcr [1877] 2 C.P.D. 215. 
f§5)Surendra v. Emp. [1941] 45 C.W.N. 1130. 

(96) Kasi Viswanadha t/. Emp. j>94i[ t M.L.J. 702, [194 1 ] M.W.N. 381. 

(97) Periannan v. Emp. [1941] M.W.N. 959, 197 I.C. 729, 
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lie seen at the company’s office, is not sufficient where the new articles increase the 
directors’ remuneration and borrowing power and make other important changes (74). 

If notice to propose a director is required to be given so many days before the 
day of election, and the election takes place at an adjourned meeting, the notice 
is sufficient if given at the specified time before the date of the adjourned meeting (75.) 

Where notice of a meeting has been duly given, it cannot be postponed by a 
subsequent notice (76). A notice to be good must be given by a person having 
authority to summon the meeting. A resolution passed at a meeting convened by 
the secretary without the authority of the board is invalid. In such a case the con- 
sent of the directors separately given will not cure the defect (77). 

Notwithstanding a declaration by the chairman, the notice of the meeting may 
be looked at to sec if the resolution is in order (78). 

77 Effect of acquiescence of a member : — A company is not "corporate- 
ly assembled" unless all the members attend, or at any rate they have got notice 
of the meeting. But a member who is in fact present and has acquiesced in the 
resolution for a long time, cannot subsequently complain of any irregularity in 

summoning the meeting (79). 

776 Amendments Where the notice is of a resolution to appoint as 

directors three persons named in the notice, three other names may be added by 
way of amendment (80). If the chairman improperly refuses to submit an amend- 
ment to the meeting, the resolution actually carried will he invalidated (81). 

777. Resolutions Each resolution must, if any member so requires, be put 
separately to tjlie meeting (82). The poll must also be taken separately (83). 

778 , Right to vote : — A right to vote is property, and the Court will inter- 

fere to protect a member from being deprived of this right (84). At a general meeting 
certain shareholders were, according to the decision of the majority of those present, 
not allowed to vote : held they were entitled to a declaration that they were en- 
titled to vote at the meeting and that the ordinary Civil Court had jurisdiction to 

entertain the suit (85). Where an agreement for sale of shares has been made or 

shares are mortgaged, but* the vendor s or mortgagor’s name remains on the registei 
of members, he alone can vote ; but he must do so in accordance with the directions 
of those entitled to the beneficial interest in the shares ( 80 ). 


(73) Kaye v. Croydon Tramways Co. [1898] 1 Ch. 358 ; Ladies’ Imperial Club [1920] 
a K.B. 523 ; in this case it was held that the omission to summon the absent 
member of a committee who had previously intimated her inablility to attend, 
invalidated the proceedings of the committee. 

(74) Me Laren v. Thompson (supra) ; Spencer v. Kennedy (supra) 

(75) Normandy v. Ind, Coope & Co. (supra) ; see also Pacific Coast Coal Mines v. 
Arbuthnot [1917] A.C. 607; Clarkson v . Davies [1923] A.C- too ; Baillie v. 
Oriental Telephone Co. (supra). 

'76) Smith v. Paringa Mines Ltd. (supra). 

(77) Haycrafl Gold Reduction Co. [1900] 2 Ch. 230 ; State of Wyoming Syndicate 
[1901] a Ch. 431. 

(78) Mac Connell v. E. Prill & Co. (supra). 

(79) British Sugar Refining Co. [1857] 3 K. & J. 408. 

(80) Betts & Co*, v. Macnaghten (supra). 

(81) Henderson v. Bank of Australasia [1890] 45 Ch. D. 330. 

(82) Thompson v. Henderson’s T. Estates [1908] i Ch. 765 at p. 776. 

(83) Blair Open Hearth Furnace Co. v. Reigart [1913] 108 L.T. 665, a 9 T.L.R. 449; 
Patent Wood Keg Syndicate v . Pcarse [1906] W.N. 164, 50 SJ. 650. 

(84) Pender v. Lushington [1877] 6 Ch. D. 70 ; Osborne v. Amalgamated Society of Ry. 
Servants [1911] 1 Ch. 540. 

(83) Gobinda v. Akhoy [1906] 10 C.W.N. 906. 

(86) Wise Vk Lansdcll [iqjn] 1 Ch. 420; Puddephatt v. Leith [1916] 1 Ch. 200, 
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A provision in the articles that holders of any class of shares shall not have 
votes in respect of those shares is good, and resolutions passed by those having votes 
are binding even where they affect the interests of all classes (87). But one class of 
shareholders may not vote away the rights of another class (88). 

779 . Proxy :—A shareholder must be present in person or by proxy before 
he can vote ; but proxies cannot be used on a show of hands (89). This principle 
is not overridden by a provision in the articles that if a poll is demanded it will be 
taken in such manner and at such time and place as the chairman of the meeting 
directs (90). 

780 . Stamp on proxy paper : — When properly stamped, a proxy to vote at 
any ordinary or extraordinary general meeting is valid (91). An adhesive stamp must 
be cancelled by having the signature of the shareholder written across it or by being 
otherwise obliterated (9#). The Central Government has reduced to 2 as. the duty 
chargeable under the Stamp Act, 1899 on a proxy empowering policy-holders of an 
insurance company to vote at a meeting of the policy-holders to he held for the 
election of directors. Vide Gazette of India dated 13th September, 1941, Part I, 
p. 1298. For stamp on proxy paper generally see Appendix— “Stamp Duty”. 

781 . Speeches nt the meeting : — On the ground that members have a com- 
mon interest in the affairs of the company, speeches at a meeting and circulars sent 
by directors or shareholders to the members arc privileged, and in the absence of 
malice will not support an action for libel (93). But newspapers making* a report 
of what passes at a meeting have not a similar privilege, nor may directors or share- 
holders publish to the world defamatory statements, even though contained in the 
report of a meeting (94). 

782 . Penalty : — In a case where there was no general meeting of the com- 
pany during the year, before the managing director could be convicted under s. 32 
of the old Act, it must be found that he was responsible for the default in respect 
of the holding of the general meeting, even assuming that he could not plead the 
impossibility of complying with s. 32 caused by the non-holding of the general 
meeting, if the impossibility was due to his default. Even if the accused had already 
been convicted under s. 76 of the old Act for default in connection with the 
holding of the general meeting, there must be an independent finding of the default 
in the prosecution under s. 32 of the old Act (95). Now see s. 162. 

783 . Knowingly and wilfully Where the evidence did not justify the con- 
clusion that a director or managing director was knowingly and wilfully a party to 
the default under sub-s. (1) of s. 76 of the old Act, it was held that he could not be 
convicted under sub-s. (2) thereof (96). Before an ordinary director could be con- 
victed of an offence under that section, there must be evidence to show that he had 
been knowingly and wilfully a party to the default (97). 

(87) Mackenzie & Co. [1916] 2 Ch. 450. 

(88) James v. Buena Ventura Sec. Syndicate [i8gfi] 1 Ch. 158 ; Cook v. Deeks [1916] 

1 A.C. 554. 

(89) Ernest v. Loma Gold Mines [1897] 1 Ch. 1. 

(90) Me Millan v . Le Roy Mining Co. [1906] 1 Ch. 331. 

(91) Issaacs v. Chapman [1915] W.N. 413, affirmed in [1916] W.N. 28. 

(92) Me Mullen v. “Sir A. 'Hickman” Steamship Co. [1902] 71 L.J. Ch. 7(>(>, 18 T.L.R. 
650 ; S. 12, Indian Stamp Act II of 1899. 

(93) Lawless v. Anglo-Egyptian Sec. Co. [1869] L.R, 4 Q.B. 262; Quartz Hill Sc Co. 
v . Beall [1882] 20 Ch. D. 501 at p. 508. 

(94) Davison v. Duncan [1857] 7 E. k B. 229 ; Purcell v. Sowler [1877] 2 C.P.D. 213. 

( 5) Surcndra v. Emp. [1941] 45 C.W.N. 1130. 

(96) Kasi Viswanadha v, Emp. [i94i[ 1 M.L.J. 702, [1941] M.W.N. 381. 

(97) Periannan v. Emp. [1941] M.w.N. 959, 197 I.C. 729. 
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Where almost all the shares were held by the accused and the only other share- 
holder was his brother, default of the accused in holding the general meeting due 
to a serious illness of his brother was not wilful (98). 

When the Registrar condones ihc delay in holding a general meeting, the delay 
in filing a balance-sheet before the general body of this meeting must also be 
deemed to have been condoned (99). In such a case the directors cannot be con* 
victed under this section and s. 220 whether (he Registrar can condone the delay 
in holding a general meeting or not (99) 

784. In dismissing an application for an order directing the calling of a 
general meeting, Buckland J. observed that the old section 76 was no( intended to 
enable the Court to make an order which would excuse persons responsible for 
failure to call a general meeting from the consequences of their omission (1). 

785. One member is not meeting : — One shareholder only present in per- 
son does not constitute a general meeting even if he holds a number of proxies (a). 
But a company present by a representative appointed under s. 187 will be treated 
as a member personally present (3). . See in this connection s. 167 (1) Explanation. 

786. Exception .‘—Where a company has shares of several classes and ail the 
shares of one class are held by one person, a resolution signed by that person will 
be a resolution of a meeting of holders of shares of the class for the purpose of an 
article requiring the sanction of such a resolution to the issue of further shares of 
the class (4). 

787. Waiver : *-As to the waiver, see the uudernoted case (5) 

788. General meeting .‘—Where the articles of an insurance company provided 
that the meeting of the policy-holders was to be held at the registered office of the 
company, and the directors refused permission to hold the meeting there, a meeting 
held at another place was held to be perfectly regular as the change of venue was 
caused by the company itself ; for a party cannot take advantage of its own wrong (6). 
Where the articles of a company provided : “At every ordinary general meeting 
the directors shall lay before the company a profit and loss account and a balance- 
sheet containing a summary of (he property and assets and liability of the company 
made up to a date not more than four months before the meeting from the time 
when the last preceding account and balance-sheet were made up,” it was held that 
there was nothing to indicate that a meeting must be called for within four months 
from the date when balance-sheets under ihc rules were made up (7). 


167. Power of Central Government to call annual 
general meeting. — ( 1 ) If default is made in holding an 
annual general meeting in accordance with section 166 , the 
Central Government may, notwithstanding anything in this 
Act or in the articles of the company, on the application of 


(98) Kestoor Mai. v. Stale [ 1951] Aj. 39, 5a Cr. L.J, 237 

(99) In re Ramanujan) [1941] M. 504/(1941] 1 M.L.j/419, [1941] M.W.N. 225. 

(1) Brahmanbcria Loan Co. [1934] C. 624. 61 Gal. 408, 151 I.C. 693. 

(2) Sharp v. Dawes [1876] 2 Q.B.D. 26; Sanitary Carbon Co. [1877] W.N. 233. 

(31 Kelantan Estates [1926] W.N. 274, 64 S.J. 700. 

(4) East v. Benett Bros. [1911] 1 Ch. 163. 

(5) Borland's Trustee v. Steel Bros. [1902] 1 Ch. 293. 

(6) Subramania v. United India Life Insurance Co'. [1928] M. 1215. 55 M.L.J. 385 
[New Zealand Shipping Co. v. Societe des Ateliers (1919) A.C. 1 & Quensel Forks 
Gold Mining Co. v. Ward (1920) A.C. 222 followed.] 

(7) Lakshmana v, Emp. [1932] M.W.N. 1157, 138 I.C. 317, 1,1932] M 497. 
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any member of the company, call, or direct the calling of, a 
general meeting of the company and give such ancillary or 
consequential directions as the Central Government thinks 
expedient in relation to the calling, holding and conducting 
of the meeting. 

Explanation .'— The directions that may be given under this 
sub-secticm may include a direction that one member of the 
company present in person or by proxy shall be deemed to 
constitute a meeting. 

(2) A general meeting held in pursuance of sub'section 
(1) shall, subject to any directions of the Central Government, 
be deemed to be an annual general meeting of the company. 


This section has been inserted by the Joint Committee. It corresponds to sub- 
ss. (*) and (3) of the English Act of 1948. 

See notes to s. 166. 


168. Penalty for default in complying with section 
166 or 167* — If default is made in holding a meeting of the 
company in accordance with section 166, or in complying with 
any directions of the Central Government under sub-section 
(1) of section 167, the company, and every officer of the 
company who is in default, shall be punishable with fine 
which may extend to five thousand rupees. 

788 A. This section also has Ijccii inserted by the JoiiiL Committee. See notes 
to s. i ( it). It corresponds to s. 7C («) of the previous Act, conviction^ under which 
was not sustainable if the default in holding the annual general meeting was not 
wilful and was due to unavoidable reasons (8). See Notes 7 82 and 783. 

This section corresponds to sub s. (5) of s. 131 of the English Act of 1948. 


169. Calling of extraordinary general meeting on 
requisition. — (1) The Board of directors of a company shall, 
on the requisition of such number of members of the company 
as is specified in sub-section (4), forthwith proceed duly to 
call an extraordinary general meeting of the company. 

(2) The requisition shall set out the matters for the 
consideration of which the meeting is to be called, shall be 
signed by the requisitionists, and shall be deposited at the 
registered office of the company. 

(3) The requisition may consist of several documents in 
like form, each signed by one or more requisitionists. 


(8) Kastoor Mai v. State [1951] Aj. 39. 
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<4) The number of members entitled to requisition a 
meeting in regard to any matter shall be — 

(a) in the case of a company having a share capita), 
such number of them as hold at the date of the deposit of 
the requisition, not less than one-tenth of such of the paid* 
up capital of the company as at that date carries the right 
of voting in regard to that matter ; 

(b) in the case of a company not having a share 
capital, such number of them as have at the date of deposit 
of the requisition not less than one-tenth of the total 
voting power of all the members having at the said date 
a right to vote in regard to that matter. 

(5) Where two or more distinct matters are specified in 
the requisition, the provisions of sub-section (4) shall apply 
separately in regard to each such matter ; and the requisition 
shall accordingly be valid only in respect of those matters in 
regard to which the condition specified in that sub-section 
is fulfilled. 

(6) If the Board does not, within twenty-one days from 
the date of the deposit of a valid requisition in regard to any 
matters, proceed duly to call a meeting for the consideration 
of those matters on a day not later than forty-five days from 
the date of the deposit of the requisition, the meeting may 
be called — 

(a) by the requisitionists themselves, 

(h) in the case of a company having a share capital, 
by such of the requisitionists as represent either a majority 
in value of the paid-up share capital held by all of them 
or not less than one-tenth of such of the paid-up share 
capital of the company as is referred to in clause (a) of sub- 
section (4), whichever is less ; or 

(c) in the case of a company not having a share 
capita), by such of the requisitionists as represent not less 
than one-tenth of the total voting power of all the members 
of the company referred to in clause (b) of sub-section (4). 

Explanation .— -For the purposes of this sub-section, the 
Board shall, in the case of a meeting at which a resolution 
is to be proposed as a special resolution, be deemed not to 
have duly convened the meeting if they do not give such 
notice thereof as is required by sub-section (2) of section 189. 

(7) A meeting called under sub-section (6) by the re- 
quisitionists or any of them*— 
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(a) shall be called in the same manner, as nearly as 
possible, as that in which meetings are to be called by the 
Board ; but 

(I b ) shall not be held after the expiration of three 
months from the date of the deposit of the requisition. 

Explanation. — Nothing in clause (b) shall be deemed to 
prevent a meeting duly commenced before the expiry of the 
period of three months aforesaid, from adjourning to some 
day after the expiry of that period. 

(8) Where two or more persons hold any shares or 
interest in a company jointly, a requisition, or a notice calling 
a meeting, signed by one or some only of them shall, for the 
purposes of this section, have the same force and effect as if 
it had been signed by all of them. 

(9) Any reasonable expenses incurred by the requisi-. 
tionists by reason of the failure of the Board duly to call a 
meeting shall be repaid to the requisitionists by the company ; 
and any sum so repaid shall be retained by the company out 
of any sums due or to become due from the company by way 
of fees or other remuneration for their services to such of the 
directors as were in default. 

This section corresponds to s. 78 of the previous Act and s. 13* of the English 
At 1 of 104*. recommendation contained in paia 76 (see also p. 248) of the 

('. 1,. C. R. has been embodied in this section Notes on Clauses. 

The C. I.. C. in para 7b of their Report observe : "We consider that this 

.section should be supplemented bv a suitable adaptation of the provisions of section 

1 .jo of the English Companies Act, 1948.’ * 

This was originally cl. itio of the Bill, sub-clauses (1) to (4) of which have been 
redrafted by the Joint Committee as sub-ss. (0 to (6). inorder to bring out the 
intention mote clearly (vide J.G.R., para (wj). 

789 . “Articles” : -It is \ory doubtful it a meeting which is valid under this 
section can be invalidated by an article. But then* is nothing in the Act which re- 
quires that the articles must be rigid and may not provide for varying sets of 
circumstances (9). 

790 . Meaning of “requistion”, and signing it : — The word "requisition'* 
in sub-s. (2) means requisition signed by the holders of not less than one-tenth of 
the issued share capital for the time being. The one-tenth referred to is that part 
of the issued share capital upon which all calls &c. have been paid, and not one-tenth 
of the issued share capital the holders of which one-tenth have paid all calls Sec . (10). 

The requisition in the case of joint-holders of shares was to be signed by all the 
holders (1 1). But see tiow sub-s. (8). 

791 . Date of requisition : — In the case of calling a meeting on requisition, 
there is no presumption in law that the requisition is received on the date it bears 

( 9 ) . 

(9) Topandas v. Yeotmal Electric Supply Co., infra. 

(10) Fruit St V. G. Association v. Kekewich [1912] 2 Cli. 52 at p. 58, 

(11) Patent Wood Keg Syndicate v. Pearse [1908] W.N. 164, 50 S.J. 650. 
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792. Object : —Object of the meeting must be staled in the requisition.. 
“It seems to me’', said Warrington J. “that the words ’for the purpose of considering 
the constitution of the board and resolutions concerning the directorate and officers 
of the company* mean for the purpose of considering whether the shareholders of 
the company are satisfied with the personality and conduct of the board, and that 
for that purpose the requisition sufficiently slates the objects for which the requisi- 
tion ists desired to have the meeting called” (14). 

793. Injunction With respect to the Court's power to restrain a meeting 
under this section the following observations of Lord Justice Lindley should be re- 
membered : "We must bear in mind the decisions in Foss v. Harbottle (13) and the 
line of cases following it, in which this Court has constantly and consistently 
refused to interfere on behalf of shareholders, until they have done the best they 
can to set right the matters of which they complain by calling meeting. Bearing 
in mind that line of decisions what would be the position of shareholders if there 
were to be another line of decisions prohibiting meeting of the shareholders to con- 
sider their own affairs ? It appears to me that it must be a very strong case indeed 
which would justify this Court in restraining a meeting of shareholders. I do not 
mean to say of course that there could not he a case in which it would be necesasry 
and proper to exercise such a power. 1 can conceive of a case in which a meeting 
might be called under such a notice that nothing legal could be done under it. 
Possibly in that case an injunction to restrain the meeting might be granted" (14). 

794. What is “like form” : — A mini be 1 ot requisitions in the following 

form were deposited at the registered office of a company : "Wc the undersigned 
hereby request you to call an extraordinary general meeting of the shareholders for 
the purpose of considering the reconstruction of the board and resolutions concerning 

the dircctoiate and officers of the company." Other requisitions were deposited in 

1 lie same form except that at the end there were added the words “in addition to 

the affairs of the company in general." It was held that these requisitions were in 

"like form" ami that they sufficiently stated the obj«i\ foi which the requisitionists 
desired to hate the meeting called (15). 

r lhc set rotary howcvei cannot, on receipt ol the tcqtusHioti, summon a meeting 
without the sanction of the board (id). 

If the directors convene a meeting to umsidcr part only of the specified matters, 
the requisitionists may ignore it and call their own meeting (17). 

795. Directors’ duties and rights 1 lie directors had a duty as well as 
a right to circularize the members for the purpose of advertising them as to the 
wisdom of any proposed resolution and might use the company's money for this pur- 
pose or for procuring proxies in their own favour ON). 

796. Notice : — The notice of an extraordinary general meeting must disclose 
all facts necessary to enable the shareholder to determine whether he should attend 
the meeting, and the pecuniary interest of a director in a special resolution to be 
proposed at the meeting is a material fact for this purpose (19). It cannot however 


(is) Fruit & .Vegetable Growners’ Assn. v. Kekewioh [191s] a Ch. 52 (59). 

0.3) [1843] 2 Hare 461. 

(14) Isle of Wight Ry. Co. v. Tahourdin [1883] 25 Gh. 1). 320 (333-34). 

(15) Fruit & V. G. Association v. Kekewitli [1912J * Ch. 52 at p. 58. 
fife) State of Wyoming Syndicate [1901] 2 Ch. 431. 

(17) Isle of Wight Ry\ Co. v. Tahourdin [1883] 25 Ch. D. 320. 

(18) Feel v. London & N. W. Railway [1907] 1 Oh. 5 ; Campbell v. Australian Mutual 
Provident Society [1908] 77 L.J. (P.C.) 117, 24 T.L.R. 623. 

(19) Tiessen v. Henderson [1899] 1 Ch. 861. 



S. 169] 


COMPANIES ACT, 1956 


4*7 


be held that unless the notice of the meeting recites alt the facts necessary to meet 
every technical objection which may be raised to its validity the meeting held in 
pursuance of such notice must be invalid (so). 

796A. Irregularity in holding meeting The managing director of a com- 
pany having failed to convene a meeting for the election of a new managing director, 
the shareholders themselves convened a meeting at the registered office of the com- 
pany. At the date of the meeting the assembled shareholders finding the registered 
office locked up held the meeting at a nearby place and passed a resolution removing 
the managing director from his office : held, even if the holding of the meeting 
outside die registered office was an irregularity, it was not an illegality which would 
vitiate the meeting (si). Moreover the managing director is precluded from chal- 
lenging the validity of ihc mealing b\ his conduct in locking up the registered 
office (*i). 

797* Court 1 * jurisdiction in enforcing resolution : — It appears that the 
company Judge has no jurisdiction to give effect to any resolution passed at a re- 
quisitionists’ meeting or to grant any consequetal relief. Thus where the directors 
disregarded a requisition deposited under this section and the requisition^ there- 
upon held their own meeting in which resolutions were passed removing the board 
of directors, appointing a fresh board and replacing one K as secretary and treasurer 
by one R who then filed an application in the High Court praying for a direction 
to K to hand over to him the records, account books, pass books, keys &c. it was 
held, that (1) there was no specific provision in the Act which enabled such a petition 
to be filed ; (2) the application could not be entertained under the inherent juris- 
diction of the Court, as there was no right given to R under the Act, the protection 
of which was not expressly provided for therein ; (%) R had a remedy by suit in the 
ordinary Court (22). 

See notes to s. i(i(>. 

798. Postponement : — When a general meeting has been convened, the 
directors cannot postpone it in the absence of express provision in the articles to that 
tffect (113). 

799. Effect of irregularity A meeting convened by a Board not properly 
constituted may be irregular and the resolutions invalid (24). A meeting summoned 
by the secretary without authority of the directors, duly assembled at a hoard (25), 
or without any authority from any director is also invalid (26). 

800. Extraordinary general meeting on requisition The shareholders of 
a company called upon the managing director (plaintiff) to convene a meeting for 
the election of a new managing director. He having failed to do so within 
21 days, they issued notices of meeting on a particular date to be held at the registered 
office of the company. The premises of the company having been found locked up 
on that dale, the assembled members adjourned to a nearby premises, held the 
meeting and pased a resolution removing the plaintiff from the managing directorship. 

A suit was filed by him questioning the validity of the meeting : Held that (i) as 
the plaintiff was suing in respect of an individual wrong in which all the shareholders 

(20) Topandas v. Yeotmal Electric Supply Go. [1940] S. 87. 190 I.C. 551. 

(21) Rathnavelusami v. Manickaveiu [1951] M 542. 

(22) Srikrishna Jute Mills v. Mothev Krishna ['1947] M. 322, [*917] M.I..J. 75. tfo 

M.L.W. 90. 

(23) Smith v. Paringa Mines [1906] 2 Ch. 193. 

(24) Harben v. Phillips [1883] 23 Ch. D. 14, 34. 

(25) Haycraft Gold Co. [1900] 2 Ch. 230. 

(26) State of Wyoming Syndicate [1901] 2 Ch. 431. As to subsequent lalification by 

the directors see ibid at p. 137 and Hopper v. Kerr, Stuart & Co. [1900] 83 

T,.T. 7 * 9 . 
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were '.interested the suit was maintainable, (ii) assuming there was a violation of 
law by reason of the members assembled at the registered office holding the meeting 
at a nearby place, in view of the difficulty created by the locking up of the registered 
office, the violation was only an irregularity and not an illegality vitiating the 
meeting and (iii) the plaintiff was precluded from complaining of any invalidity by 
reason of his own conduct in making the registered office unavailable for the 
meeting (27). 

SOI. Principle of “internal management” : — Upon the principle that the 
Court will not interfere with the internal management of a company, the Court will 
not direct a meeting for general purposes when the directors or the requisite numbei 
of shareholders do not think it advisable to summon a general meeting (* 8). 

802. Injunction : — As regards restraining a general meeting, it must be a 
very strong case indeed which will justify the Court to do so (*9). 


170. Sections 171 to 186 to apply to meetings.— (1) 
The provisions of sections 171 to 186 — 

(i) shall, notwithstanding anything to the contrary 
in the articles of the company, apply with respect to 
general meetings of a public company, and of a private 
company which is a subsidiary of a public company ; and 

(ii) shall, unless otherwise specified therein or unless 
the articles of the company otherwise provide, apply with 
respect to general meetings of a private company which is 
not a subsidiary of a public company. 

(2) (a) Section 176, with such adaptations and modi- 
fications, if any, as may be prescribed, shall apply with respect 
to meetings of any class of members, or of debenture holders 
or any class of debenture holders, of a company, in like 
manner as it applies with respect to general meetings of the 
company. 

( b ) Unless the articles of the company or a contract 
binding on the persons concerned otherwise provide, sections 
171 to 175 and sections 177 to 186 with such adaptations and 
modifications, if any, as may be prescribed, shall apply with 
respect to meetings of any class of members, or of debenture 
holders or any class of debenture holders, of a company, in 
like manner as they apply with respect to general meetings 
of the company. 

SS. 171 t© 1 86 embody the provisions contained in the new ss. 79 and 79A 
suggested by the C. L. C. in para 75 and at pages 548 to 35s of their Report, as 
well as the important provisions contained in Table A of the previous Act, in so 

(27J Rathnavelusami v. Manickavalu [1951] 1 M.L.J. 5. 

(*S) Macdougall v. Gardiner [1875] 10 Ch* App. 608. 

(*9) Isle of Wight Ry. Go, v t Tahourdiw [1883] *5 Ch. P. 3*0 ; Harben v. Phillips, 
supra. 
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far as they are applicable to meetings — Notes on Clause j. Compare sub-s. (1) of 

79 of the old Act. 

5 . 170 is new. It indicates the extent of the applicability of the subsequent 
sections. They will apply in their entirety and notwithstanding anything 
to the contrary contained in the articles, to public companies and private 
companies which are subsidiaries of public companies. $0 far as private companies 
which are not subsidiaries of public companies arc concerned they will apply only 
to the extent to which the articles of the company do not contain provisions to the 
contrary. In regard to meetings of any class of members of the company or deben- 
ture-holders or any class of debenture- holders, the provision relating to proxies 
(s. 176) will apply with such adaptations and modifications as may be found neces- 
sary. The other sections with necessary adaptations and modifications will apply 
unless the articles of the company or a contract binding on the persons concerned 
otherwise provide— Notes on Clauses. Some verbal changes have been made by the 
Joint Committee. 

See s. 79(1) of the old Act. 

Rule : — Rule made by the Central Government under this section provides: 
"Sections 171 to 186 shall apply — 

(a) with respect to meetings of any class of members of a company, as adapted 
and modified in the Form set out in Annexure B ; 

(b) with respect to meetings of debenture-holders of a company, as adapted 
and modified in the form set out in Annexure C ; and 

(r) with respect to meetings of any class of debenture-holders of a company, as 
adapted and modified in the form set out in Annexure D: 

Provided that the applications of sections 171 to 175 and sections 177 to 186 as 
in Annexure B, C or D, as the case may require, shall be subject to such other pro- 
vision as may be made either in the Articles of the company or in a contract binding 
on the persons concerned" — See Rule ; of the Companies ( Central Government's) 
General Rules and Forms, 19*6, printed as Appendix B . 

171. Length of notice for calling meeting.— (1) A 
general meeting of a company may be called by giving not 
less than twenty-one days’ notice in writing. 

(2) A general meeting may be called after giving shorter 
notice than that specified in sub-section (1), if consent is 
accorded thereto— 

(i) in the case of an annual general meeting, by all 
the members entitled to vote thereat . and, 

{ ii ) in the case of any other meeting, by members of 
the company (a) holding, if the company has a share capital, 
not less than 95 per cent, of such part of the paid-up share 
capital of the company as gives a right to vote at the meet- 
ing, or ( b ) having, if the company has no share capital, not 
less than 95 per cent, of the total voting power exercisable 
at that meeting : 

Provided that where any members of a company are entitled 
to vote only on some resolution or resolutions to be moved at 
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a meeting and not on the others, those members shall be taken 
into account for the purposes of this sub'Section in respect of 
the former resolution or resolutions and not in respect of 
the latter. 

This section is new and is based on sub-clause (i) (a) of the redraft of s. 79 
at p. 348 of the C. L. C. R. — Notes on Clauses. Compare s. 79 (1) (a) and Reg. 49 
of Table A of the previous Act. The section corresponds to s. 133 of the English 
Act of 1948. 

“We further recommend that twenty-one days' notice should be given of all 
resolutions to be passed at a general meeting— ordinary or special. The extension 
of the period of notice from fourteen to twenty-one days is necessary to enable 
shareholders to combine and canvass for proxies if they so desire. The present 
period of fourteen days is too short for all the processes that are involved before 
the shareholders canvass opinion in favour of or against a particular resolution 
proposed to be considered at any meeting of the company” (C. L. C. R. f para 78). 

Some verbal changes have been made in this section by the Joint Committee. 

803. Sufficiency of notice : — The notice must give substantial information 
as to what is proposed to be done at the meeting. Resolutions passed upon insuffi- 
cient notice may be invalid (30), As to what is sufficient notice see the cases noted 
below (31). If proper and sufficient notice of the intention to propose a resolution is 
given, nothing more is required and the resolution is not invalidated if owing to an 
amendment at the first meeting, the resolution passed is not identical with that of 
the notice (3*). 

Although the section is sufficiently complied with if the notice states the general 
nature of the business it is nevertheless desirable, where the business is of great 
importance, such as a proposed substitution of new articles for Table A. to supple- 
ment the notice with an explanatory circular (33). 

“It is settled that the notice, which specifies the business to be done or the 
objects of the meeting, is to be a fair notice intelligible to the minds of ordinary 
men — the class of men who are shareholders in the company and to whom it is 
addressed. The Court does not scrutinize* these notices with a view to exercise criti- 
cism or to find out defects, but it looks at ihem fairly” (34). The Court is however 
entitled to look at the notice as part of the res (rest a' to see if the proceedings are 
irregular (35). 

Shareholders arc presumed to know the Act of the legislature and also the terms 
of the memorandum and articles of association. Notice must be read in reference to 
these (36). 

When the notice did not describe the contents of the agreement which formed 
the subject of the resolution, it was held that such a resolution, although adopted by 
the requisite majority, was invalid and incapable of being made valid by acquiescence 

(30) Pacific Coast Coal Mines v. Artbuthnot [1917] A.C. 607 ; Normandy v. Ind, Coopc 
8 c Co. [1908] 1 Ch. 84 ; Baillie v . Oriental Telephone Co. fi<)»5[ 1 Ch. 503. 

(31) Boschoek Proprietary Co. v. Fuke [1906] 1 Ch. 148; Betts & Go. v. Macnaghten 
[1910] 1 Ch. 430 ; Wills v. Murray [1869] 4 Ex. 893 ; Young v. South African 
Syndicate [1896] 2 Ch. 268. 

(32) Per Swinfen Eady J. in Torbock v. Westbury [1902] 2 Ch. 871 at p. 874. 

(S3) Young v. South African Syndicate (supra). 

(34) Per Chitty J. in Henderson v. Bank of Australasia [1890] 43 Ch. D. 330. 337. 

(35) Betts & Co. v. Macnaghten (supra). 

(36) Campbell's case [1873] 9 Ch. App. 1. 22, 
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on the part of the shareholders (57). But it is competent for the shareholders acting 
together to, waive the formalities required by k. 189 to notice of intention to propose 
a resolution as a special resolution (58). If every member is present at the 
meeting, any resolution passed unanimously which is not ultra vires the company is 
valid and binding on the company, irrespective of what notice, il* any, of the meeting 
was given (39). 

Where notice was given of a resolution that three retiring directors should be 
re-elected with such amendments as should be determined at the meeting, and an 
amendment to the resolution was carried appointing two additional directors, it was 
held that the notice sufficiently indicated the business transacted (40). 

804 # Notice issued without authority is invalid : — The resolutions of a 
general meeting convened by de facto directors are not invalidated by any irregularity 
In the constitution of the Board (41). But notice issued by the secretary without the 
authority of a resolution of the Board is invalid (42). It may however become a good 
notice if adopted and ratified by a Board meeting held prior to the general meeting ; 
for the ratification of an act purporting to be done by an agent on behalf of the 
principal dates back to the performance of the Act (43). 

605 . Members entitled to receive notice : — Subject to the limitation in 
the articles all shareholders on the register are entitled to receive notices and if any 
person entitled to attend is not regularly summoned, such meeting is irregular and 
its proceedings invalid (44). But a member who was present at a meeting cannot 
question its regularity (45). 

No notice need be issued on members residing abroad (46). A notice must give 
a sufficiently lull anil frank disclosure of facts upon which the shareholders are asked 
u» vote (47). 

806 . Where not ■* — In the absence of any provision in the articles the execu- 
tors or administrators of a member, when not themselves registered as members, arc 
not entitled to notice <48). It was not necessary to send a notice addressed to a 
deceased mcmbei 01 to his legal personal representative (48). But see now cl. (ii) of 
sub-s. (2) of s. 17a. Members who have 110 registered address and in respect of whom 
there lias not been furnished to the company any address in this country for the 
service of notice are not entitled 10 receive notices of general meetings, and the fact 
that a member has not been served with notice of a particular meeting does not in- 
validate a resolution passed at the meeting (49). 

807 * General nature of business • • -A notice of the annual general meeting 
of the respondent company was sent to the shareholders containing a notification that 
the purpose of the meeting was, inter alia, “to elect directors,” and on a fresh line 
were the words “In accordance with the articles of association Mr. C. W. Coan 
retires, and, being eligible offers himself for re-election.” The articles incorporated 


(37) Pacific Coast Coal Mines v. Ar bull mol [1917] A.C. 607. 

(38) See Oxled Motor Co. [19*1] 3 K.B. 3a. 

(39) Express Engineering Works [19*0] i Ch. 466. 

(40) Betts & Co. v. Macnaghten (supra). 

(41) Boschoek Proprietary Co. v> Fuke (supra). 

(42) Haycraft Gold Reduction Co. [1900] 16 T.L.R. 350, [1900] 2 Ch. 230. 

(43) Per Cozens-Hardy U J. in Hooper v. Kerr, Stuart 8c Co. [1900J 83 JUT- 7*9 at 
p. 730. 

(44) Dobson v. Fussey [1831] 7 Bing. 311. 

(45) British Sugar Refining Co. [1875] 3 K. k J. 408. 

(46) Union Hill Silver Co. [1870] as L.T. 403. 

(47) Baillie v. Oriental Telephone Co. [1915] 1 Ch. 303. 

(48) Allen v. Gold Reefs of West Africa [1900] 1 Ch. 656 (C.A.). 

(49) Dickson v. Halesowen Steel Co. [19*8] W.N. 33. 
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a i tides 49 and 50 (of Table A of the English Act of 1908) with regard to the question 
of notice. At the meeting in question Coan was proposed for election as a director, 
but an amendment was moved that three other persons be elected as directors. The 
amendment was ruled out of order by the chairman. He rejected on similar grounds 
a substantive motion that the tlucc persons in question lie directors. The appellants 
contended that the notice was such as to confine the business to the election of one 
director: Held, that the notice in question sufficiently specified, within the meaning 
of articles 49 and 50 of Tabic A. the general nature of the business to bring it Within 
the competence of the meeting to elect directors up to the number permitted by the 
articles, that the chairman was wrong in refusing to allow the amendment to go to 
the meeting and that he was wrong in not putting the substantive motion to the 
meeting (50). As to the invalidity of subsequent proceedings where the chairman 
wrongly ruled out of order a proposed amendment, see notes to ss. 177 and 178. 

Unless it is spccificull) provided in the articles that tbe day of service is to be 
excluded, in the number of days, such day is not to be excluded (5 0 . The days will 
probably be calculated from midnight to midnight (5#). 

808 . Meaning of “fourteen days 1 ’ : -it was held undei the old Act that 
“fourteen days'* meant fourteen clear days between the day on which the members 
would receive the notice in ordimuv course* of post and the da> of the meeting (53). 

809 . Insufficiency of notice : — When the notice convening a meeting is 
insufficient, the business, in the absence oi a special piovision in llic at ikies, cannot 
he validly tiansacted, autl the directors elected at the meeting are not directors (54). 
A shareholder who b) his conduct shows that lie knew the real effect of or work to 
be transacted at a meeting, cannot complain oi the notice on the giounc! of insufh 
tiency (55). 

810 . What the notice should contain - Special notice should lie given of 
a resolution involving petuiiiaiy advantage to .1 diieciot (56). A notice* omitting to 
state the paitieulais of the advantage is insufficient and the consequent resolutions 
ate bad (57) But in the case noted below Cotton I J. obseivccl: *’l do not think 
t hat the notice calling a meeting ought to lie Heated veiv critic alh in order to see 
whet he) vc c* cannot pick out some defect in it.*’ (r,8). 

811 . Effect of irregularity in procedure * Jnegularii) in the procedure 
at a meeting of shaieholdets is not a mat lei foi inleilerence by the Court, but for a 
majority of shaieholdcrs to deal with (59). A Com I will intcrlcte only if the rights 
of tiic shareholder are infringed 01 ii a case of hand 01 ultra vhes action is made 
out (60). 

For Rule made by the Central C 5 overnment, see note undei s. 170. 


(50) Choppington Collieries, Lid. v. Johnson f 1 944] 1 All E. R. 76*). 

(5 1) Pavilion Newcastle-upon-Type [1911] W.N. 335. 

(5*) Mercantile Investment Co. v. International Co. [1893] r Ch. 484 n. at p. 489 n. 

(53) Railway Sleepers Supply Co. [1885] 39 Ch. D. 304. 

(54) Carden gully kc. Mining Go. v. Me I.istcr [1875] 1 App. Cas. 39. 

( 55 ) Parashuram v. Tala Bank [1938] B. 180 (P.C.), 55 I.A, 374, 53 Bom. 71. 

(56) Hutton v. West Cork Ry. Co. [1883] 33 Ch. D. 654 (C.A.). 

(57) Normandy v. Ind, Coopc & Co, [1908] 1 Ch. 84. 

($8) Henderson v. Bank of Australasia [1891] 45 Ch. D. 330 at p. 343. 

(59) Tanjore Permanent Fund Ltd, v. Sadasivk [1936] M.W.N. 439, 50 M.L.J. 479, 
[1936] M. 705 following Oxted Motor Co. [1931] 3 K.B. 33 : Express Engineering 
Works [1930] Ch. 466 and Mac Dougal v. Garainar [1875] 1 Ch. D. 13. 

(60) Parashuram v. Tata Industrial Bank [1933] 47 Bom, 915, 35 Bom. L.R. 1083. 
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172. Contents and manner of service of notice and 
persons on whom it is to be served. — (1) Every notice 
of a meeting of a company shall specify the place and the day 
and hour of the meeting, and shall contain a statement of the 
business to be transacted thereat. 

(2) Notice of every meeting of the company shall 
be given — 

(0 to every member of the company, in any manner 
authorised by sub-sections (1) to (4) of section 53 ; 

(») to the persons entitled to a share in consequence 
of the death or insolvency of a member, by sending it 
through the post in a prepaid letter addressed to them by 
name, or by the title of repesentatives of the deceased, or 
assignees of the insolvent, or by any like description, at the 
address, if any, in India supplied for the purpose by the 
persons claiming to be so entitled, or until such an address 
has been so supplied, by giving the notice in any manner 
in which it might have been given if the death or insolvency 
had not occurred ; and 

(iii) to the auditor or auditors for the time being of 
the company, in any manner authorised by section 53 in the 
case of any member or members of the company. 

(3) The accidental omission to give notice to, or the non- 
receipt of notice by, any member or other person to whom it 
should be given shall not invalidate the proceedings at the 
meeting. 

This section also is new. It embodies the provision in s. 79 (1) (b) and reg. 116 
of Table A of the previous Act. See also s. 134 (a) of the English Act of 1948. The 
provision that auditors should have notice of the general meeting sent to them is 
based on the G. L. C.'s recommendation. See redraft of s. 145B, sub-s. (4) at p. 4*5 
of the C. L. C. R. Sub-s. (3) is based on the last portion of the redraft of s. 79 (1) (b) 
at page 348 of the C. L. C. R . — Notes on Clauses. This was originally d. 163 of the 
Bill, sub-cl. (a) (ii) of which has been recast by the Joint Committee and the language 
of sub-s. (5) of s. 52 (now s. 53) having been adopted as far as possible ( vide J.C.R., 
para 70). 

For cases see notes to s. 171. 

For Rule made by the Central Government, see note under s. 170. 


173. Explanatory statement to be annexed to notice. 

— (1) For the purposes of this section- 

fa) in the case of an annual general meeting, all 
business to be transcated at the meeting shall be deemed 
special, with the exception of business relating to (i) the 
consideration of the accounts, balance sheet ana the reports 


ss 
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jof the Board of directors and auditors, (it) the declaration 
of a dividend, (iii) the appointment of directors in the place 
,of, those retiring, and (iv) the appointment of, and the fixing 
r of the remuneration of, the auditors ; and 

(b) in the case of any other meeting, all business shall 
'he deemed special. 

(2) Where any items of business to be transacted at the 
meeting are deemed to be special as aforesaid, there shall be 
annexed to the notice of the meeting a statement setting out all 
material facts concerning each such item of business, including 
in particular the nature and extent of the interest, if any, there' 
in, of every director, the managing agent, if any, the secretaries 
and treasurers, if any, and the manager, if any. 

, (3) Where any item of business consists of the according 
of approval to any document by the meeting, the time and place 
where the document can be inspected shall be specified in the 
statement aforesaid. 

This section also is new. It is based on s 79(1)11) oi the mlidil suggested by 
the C. L. C. and reg. 50 of Table A ot the previous Act — Notes on Clauses. 

812# Special business — notice : — An ordinary general meeting may transact 
special business if the notice provides for it (61) ; but unless the purport of the busi- 
ness to be transacted is stated in the notice convening the meeting, the meeting is 
invalid (6a). It is not sufficient in a notice ol an extraordinaiv general meeting to 
state merely that special business will be transacted (63). If special business is to be 
transacted the notice must specify its nature (64). 

The business of the statutory meeting is special business (65). 

Remuneration for past services of directors cannot be voted at an ordinary general 
meeting unless special notice is given ot the intention to propose such resolution (66). 
For Rule made by the Central Government, see note under s. 170. 


174. Quorum for meeting. — (1) Unless the articles of 
the company provide for a larger number, five members perso- 
nally present in the case of public company, and two members 
personally present in the case of a private company, shall be 
the quorum for a meeting of the company. 

(2) Unless the articles of the company otherwise provide, 
the provisions of subjections (3), (4) and (5) shall apply with 
respect to. the meetings of a public or private company. 


(6i) Graham v. Van Diemen’s Land Co. [1857] *6 L.J. Ex. 73. 

(ба) Kaye v. Croydon Tramways Co. [1898] 1 Ch. 358 (C.A.). 

(63) Wills v. Murray [1869} 4 Ex. 869. 

(64) Tiessen v. Henderson [1899] J Ch. 8b 1 . 

(65) Gardner v. Irredale [1912] 1 Ch. 700. 

(бб) Hutton v . West Cork Ry. Co. [1883] *3 Ch. D. 654. 
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(3) If within half an hour from the time appointeiijfor 
holding a meeting of the company, a quorum is not present; the 
meeting, if called upon the requisition of members, shall kand 
dissolved. , 

(4) In any other case, the meeting shall stand adjourned 
to the same day in the next week, at the same time and place, 
or to such other day and at such other time and place as the 
Board may determine. 

(5) If at the adjourned meeting also, a- quorum is not 

K within half an hour from the time appointed for 
the meeting, the members present shall be a quorum. 

This section is based on s. 79 (2) (b) and reg. 51 of Table A of the previous Act. 
The provision contained in this section may be overridden by the Articles — Notes on 
Clauses. Some verbal change has been made by the Joint Committee. 

Sub-ss. (2) to (5) have been added by the Lok Sabha. 

See s. 134 (c) of the English Act of 1948. 

813. A person appointed under s. 187 to represent another company will be 
deemed to be a “member personally present** (67). Sometimes one member toay 
form a quorum (68). 

814. Quorum : — Resolutions for voluntary winding up of companies were 
invalid unless passed and confirmed at meetings at each of which there was present the 
necessary quorum (69). But two meetings are no longer necessary ; see the new sub- 
s. (2) of s. 189. 

Where an article provided that a member whose name bad not been in the 
register for a continuous period of 1 wo months immediately preceding the date of 
the meeting would not be entitled to vole or to be reckoned in a quorum, it was 
held that the article was illegal being contrary to s. 79 (1) (c) of the old Act (70). 

For further rases, sec notes to reg. 49 of Table A. 

815. Non^membert : — The presence of non-members at a meeting without 
their taking any part in the proceedings does not invalidate the meeting (71). A 
resolution passed at a meeting at which there is no quorum (72), or at a meeting not 
properly convened is invalid (73). But the minutes will raise a presumption of its 
validity (74). 

For Rule made by the Central Government, sec note under s. 170. 

175. Chairman of meeting.— -(I) Unless the articles of 
the company otherwise provide, the members personally present 
at the meeting shall elect one of themselves to be the chairman 
thereof on a show of hands. 

(67) Kelantan Coco-Nuts Estate [ipso] W.N. 274, 64 S.J. 700. 

(68) Fireproof Doors I. id. [1916] s Ch. 14*. 

(69) Cambrian Peat Co. [1875] 31 L.T. 773. 

(70) Viswanathan v. Tiffin’s B. A. & Paints l td. [1953] M. 5*0, I1953] 1 M.I..J. 346. 

(71) Quin v. National Society [1941] 4 Ch. 318, 343. 

(7*) Howbeach Coal Co. v. Teague [ 1 Nfio] 5 H. & N. 151. 

(73) Harben v. Phillips [1883] 43 Ch. D. 14, 34 
(74) S. «95- 
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(2) If a poll is demanded on the election of the chairman, 
it shall he taken forthwith in.accordance with the provisions of 
this Act, the chairman elected on a show of hands exercising 
all the powers of the chairman under the said provisioriso •■■■ ■ 

(2) If some other person is elected chairman as a result of 
the poll, he shall be chairman for the rest of the meeting. 


This section is new. It is in accord with the existing procedure observed by He 
companies and should he regarded as a provision prefatory to ss. 169 (now s. 178) 
el seq.* — Notes on Clauses . 

See Regs. 53 and 54 of Table A of the previous Act and s. 134 (d) of the English 
Act of 1948. 

616 * General meeting : —Where a general meeting is held in accordance with 
the Court’s order, amendments may be rejected by the chairman, if they are contrary 
to the terms of the order (75). 

817 . Chairman: — Where the articles provide that the chairman of the Board 
of directors should preside at a general meeting if he is willing, he cannot be com- 
pelled to preside (76). 

818* Chairman’s authority : — The chairman at a general meeting has prim « 
far ie authority to deride all incidental questions which arise at such meeting and 
necessarily require decision at the time, ami the entry by him in the minute books 
of the result of a poll or of his decision of all surit questions, although not conclusive, 
is prirna fade evidence of the result or of the correctness of that decision and the 
onus is thrown on those who impeach the entry (77). 

• See notes to s. 166. 

For Rule made by the Central Government, see note under s. 170. 


176. Proxies. — (1) Any member of a company entitled 
to attend and vote at a meeting of the company shall be 
entitled to appoint another person (whether a member or not) 
as his proxy to attend and vote instead of himself ; but a proxy 
so appointed shall not have any right to speak at the meeting : 
Provided that, unless the articles otherwise provide — 

(a) this sub-section shall not apply in the case of a 
company not having a share capital ; 

(b) a member of a private company shall not be 
entitled to appoint more than one proxy to attend on the 
same occasion ; and 

(c) a proxy shall not be entitled to vote except on a 

poll. 

(2) In ' every notice calling a meeting of a company which 
has a share capital, or the articles of which provide for voting 


(75) Rebello v. Co-operative Navigation & Trading Co. [1924] 26 Bom. L.R. 907. 

(76) Narayana v. Kaleeswarar Mills Ltd. [1952] M. 515. 

(77) Indian Zoedone Co. [1884] *6 Ch. D. 70. 
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by proxy at the meeting, there shall appear with reasonable 
prominence a statement that a member entitled to attend and 
vote is entitled to appoint a proxy, or, where that is aljpwed, 
one ffr? more proxies, to attend and vote instead of , himself, 
and that a proxy need not be a member. 

If default is made is complying with this subjection as 
respects any meeting, every officer of the company who is. in 
default shall be punishable with fine which may extend to five 
hundred rupees. 

(3) Any provision contained in the articles of a public 
company, or of a private company which is a subsidiary of a 
pu blic company, shall be void, in so far as it would have the 
effect of requiring the instrument appointing a proxy, or any 
other document necessary to show the validity of or otherwise 
relating to the appointment of a proxy, to be received by the 
company or any other person more than forty-eight hours 
before the meeting in order that the appointment may be 
effective thereat. 

(4) If for the purpose of any meeting of a company, 
invitations to appoint as proxy a person or one of a number 
of persons specified in the invitations are issued at the 
company’s expense to any member entitled to have a notice of 
the meeting sent to him and to vote thereat by proxy, every 
officer of the company who knowingly issues the invitations 
as aforesaid or wilfully authorises or permits their issue shall 
be punishable with fine which may extend to one thousand 
rupees : 

Provided that an officer shall not be punishable under this 
sub-section by reason only of the issue to a member at his 
request in writing of a form of appointment naming the proxy, 
or of a list of persons willing to act as proxies, if the form or 
list is available on request in writing to every member entitled 
to vote at the meeting by proxy. 

(5) The instrument appointing a proxy shall— 

(a) be in writing ; and 

(b) be signed by the appointer or his attorney duly 
authorised in writing or, if the appointer is a body corpo- 
rate, be under its seal or be signed by an officer or an 
attorney duly authorised by it. 

(6) An instrument appointing a proxy, if in any of the 
forms set out in Schedule IX, shall not be Questioned on the 



48 # INDIAN COMPANY LAW [S. Vj 6 

groand that it fails to comply with any special requirements 
specified for such instrument by the articles. 

fl) Every member entitled to vote at a meeting of the 
company, or on any resolution to be moved thereat, shall be 
entitled during the period beginning twenty-four hours before 
the time fixed for the commencement of the meeting and 
ending with the conclusion of the meeting, to inspect the 
proxies lodged, at any time during the business hours of the 
company, provided not less than three days’ notice in writing 
of the intention so to inspect is given to the company. 

This section is based on s. 79A of the redraft suggested by the G. L. C. at 
pages 551-52 of the Report and s. 136 of the English Act of 1948. Sub-s. (5) is based 
on the first sentence of rcg. 65 of Table A of the previous Act — Notes on Clauses . 

The Lok Sabha has altered sub-s. (1) of this section making it clear that a proxy 
shall not have any right to speak at the meeting. 

Compare s. 79 (1) (d) and regs. 64 to 67 of Table A of the previous Act. 

In the present section elaborate provisions have been made regarding proxies. 

819. Inherent right : — Formerly there was no inherent right of shareholders 
to vote by proxy, such right being by contract to be construed from the articles (78). 
In the last cited case at p. 263 Lord Justice Swinfen Eady observed: “At common 
law a proxy could not be used by a member of a corporation unless there was some 
specific provision which enabled him to do so. When you come to statutory cor- 
porations you must look at the statute itself and the rules which are created under 
it, to see whether it is the intention of the statute or the rules that a proxy should 
be used, and if so, in what form it should be used.” Where proxies were allowed 
by the articles the chairman was to count the vote of a person holding proxy as a 
single vote (79). 

A shareholder’s right to vote by proxy was recognized by s. 79 of the old Act 
subject to conditions and limitations imposed by the articles (80). The present sec- 
tion recognizes this right subject to the conditions enumerated therein. A proxy as 
an agent of the shareholder is not entitled to act contrary to his instructions (80). If 
the proxy conformed to the articles in all respects, they could not be rejected by 
the chairman on the ground that they were powers of attorney and as such insuffi- 
ciently stamped (80). Under the old Act it was held that proxy could be validly 
given only to a person who was a member of the company in the absence of a provi- 
sion to the contrary in the articles (80). But under the present section it does not 
matter whether he is a member or not. 

820, Subsequent shareholder : — Under articles which provided that “no 
person shall be appointed or have authority to act as a proxy who is not a share- 
holder", a proxy in favour of a person who was not a shareholder when it was 
signed, but was a shareholder at the date of the meeting, was valid (81). In the last 
cited case it was further held that as the articles did not require the shareholder 
using the proxy to be literally “named" therein, the proxy could not be objected to 
if he was sufficiently described for all business purposes, as for instance, a member 
for the time being of a specified firm. 

(78) Me Laren v. Thomson [1917] 2 Ch. 261. 

(79) Ernest v. Loma Gold Mines 11897] 1 Ch. 1. 

(80) Narayana v. Kaleeswarar Mills Ltd. [1952] M. 515. 

(81) Bombay Burmah Corpn, v. Dorabji [1905] A.C. 213, 29 Bom. 126 (P.C.). 
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& 2 i. Revocation of proxy • — The principal cannot be denied bis right to 
revoke a contract which brought about the relationship of principal and agent. This 
right of revocation is recognized in s. 203 of the Contract Act (82). Unless the right 
of revocation is expressly excluded by the articles, the right will be governed by the 
general law of contract of agency (82). 

Where one of the articles expressly confers a specific power of revocation in res- 
pect of a permanent proxy, it cannot be deemed, in the absence of any such provi- 
sion in respect of a specific proxy, that the power of revocation is excluded on the 
maxim expressio unius est exclusio altcrtus (the express mention of one thing implies 
the exclusion of another) (82). 

The power to revoke an authority given to an agent, after the authority has been 
partially exercised, has been recognised by s. 204. Contract Act. The revocation, 
however, cannot invalidate acts and obligations already done and incurred by the 
agent. Where the first poll of the meeting at which the proxies were exercised 
became final, the effect of revocation of the proxies subsequently, but before the 
second poll, cannot affect the declaration of the result of that poll (82). 

The effect of the want of notice of revocation of proxies to the agent (proxy) 
does not invalidate the revocation or termination of the authority of the proxy, but 
makes the principal liable for any damage that results to the agent by reason of such 
want of notice (82). 

822. Revoked proxy ' The articles of a company said: “A vote given in 

accordance with the terms of an instrument of proxy or power of attorney shall be 
valid notwithstanding the previous death of the principal or revocation of the proxy 
or power of attorney .... provided no intimation in writing of the death or 
revocation shall have been received at the office before the meeting." A letter 
revoking the proxy was written by the principal and received at the office of the 
company between the date of the original meeting ami the date on which poll was 
taken: Held , as the meeting at which the poll was to be taken was a continuation 
of the original meeting, the intimation revoking the proxy was not received before 
the meeting, and the vote given by the proxy was valid (83). 

823. Non-meraber'a vote : — An article which provides that every vote not 
disallowed at the meeting shall be valid will validate a vote, not objecled to at the 
meeting, given by a proxy who is not a shareholder (84). 

824* Corporation’s right :— The requirements as *0 the appointment of 
proxies by corporations being under seal applies only to corporations having a seal 
according to English law (84). A corporation may give a proxy under the English 
law (85). See notes to s. 187. 

625. Lodgment of proxy piper : — Where the articles provided "that the 
instrument appointing a proxy shall be deposited at the registered office of the com- 
pany, not less that two clear days before the day for holding the meeting," proxies 
lodged after the date of an original meeting, but more than two days before the day 
fixed for an adjournment thereof, could not be used for the purpose of voting at 
the adjourned meeting (86). 

826. Where no time it fixed :— If the articles do not provide that proxy 
papers shall be deposited at the office before the meeting, the vote of the proxy is 
to be accepted even if he cannot produce the proxy paper at the time (87). 

(82) Narayana v. Kalleswarar Mills Ltd., supra. 

(83) Spiller v. Mayo (Rhodesia) Development Co. [1926] W.N. 78. 

(84) Colonial Gold Reef v. Free Stale Rand [1914] 1 Ch. $82. 

(85) Indian Zocdone Co. [1884) *6 Ch. D. 70, 78 ; cf. Queen v. Samuel [1895] 1 Q.B. 815. 

(86) Me Laren v. Thomson (supra) ; see also Shaw v. Tali Concessions [1913] 1 Ch. 292. 
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827* Where two proxies : — Where one proxy is lodged before the expiry of 
the time and another proxy in favour of another person is lodged after the expiry 
of the time, the first proxy is not revoked (88). 

828. Filling up nausea etc. : — So long as a proxy is properly stamped at 
execution, its operative parts, e.g., the name of the proxv and the date of the 
meeting may be filled in afterwards by any person authorized to do so (89), even 
though at the time of execution the date of the meeting has not been fixed (90). 
The secretary may fill in the date in the proxy form after it has been returned by 
the Shareholder (91). Undated proxies are valid (9s). 

829* Cancellation of stamp Any cancellation which renders the stamp on 
proxy incapable of being used is sufficient. It is not necessary that the person can- 
celling the stamp should write his name and the date across the stamp (93). 

830. Cotta may be paid out of company’s fund The cost of obtain- 
ing signature of proxy papers and of stump might be pai l out of the company’s 
funds (94) if reasonably necessary in the interest of the company Bui the principle 
would not apply if it was done to serve the interest of the directors personally (94). 
Sec however sub-s. (4) of the present section. 

83 1. Director’* name : —Directors' names might be inserted as proxies (95) 
unless there was some provisions in the articles to the contrary (96) 

832. Stamps : — Where a proxy empowers any person to vote at any one 
general meeting of a company, it may be stamped with an adhesive stamp of two 
annas (97). For this purpose revenue stamp only is to be used (98) or in the case 
of a company having a large number of shareholders coloured impression may be 
obtained from the Collector of Stamps (99). The instrument of proxy to vote “at 
any ordinary or extraordinary general meeting of the company' ’ and not merely at 
the particular meeting is valid (1). But in that case it would be chargeable for 
stamp duty as a power of attorney under Art. 48 of the Indian Stamp Act. The 
stamp 011 a pioxy to be used at a creditor’s meeting is the -lame as in the case of a 
general meeting of the members of a company (2). 

Where the proxy contained the specific power as well as the general power, it 
would be admissible only if the aggregate amount of the duties in respect of two 


(87) English Scottish 8ec. Bank [1893] 3 Ch. 385. 

(88) Tata Iron 8c Steel Co. [18x8] B. 80, 30 Bom. L.R 197. 

(89) Ernest v. Loma Gold Mines [1897] 1 Ch. 1 ; Sandgravc v. Bryden [1907] 1 Ch. 318 ; 
Ex p. Lancaster [i 877[ 5 Ch. D. 911. 

(90) Sandgrave v. Bryden (supra). 

(91) Ernest v. Loma Gold Mines (supra), overruling Bidwcll Bros. [i8cj 3[ 1 Ch. 603. 

(92) Tata Iron & Steel Co. (supra) ; but see Llewellyn v. Kasintoe Rubber Estates [1914] 
2 Ch. 670. 

(93) Me Mullen v. ‘ Sir Hickman" Steamship Co. [1902] 71 L.J. Ch. 76O, j 8 T.L.R. 850. 
(04) Peel xl London 8c N. W. Ry. Co. [1907c 1 Ch. 5, overrulling Studdert v. Grosvenor 

[1886] 33 Ch. D. 528. 

(95) Tata Iron 8c Steel Co. [1928] B. 80, 30 Bom. L.R. 197. 

(c)6) English, Scottish 8cc. Bank (supra). 

(97) Art. 52, Indian Stamp Act, 1899 as amended by Act 43 of 1923 

(98) Vide Rule 13 and the new Rule lfi of the Rules framed under the Stamp Art, 
and Notification No. 3 dated 31st March, 1934. 

(99) Vide Rule 8, ibid. 

(1) Isaacs v. Chapman [1915] W.N. 413. 

(2) Vide notification dated 12th January, 1926 published in the Gazette of India, 
1926, Part I. p. 132. 
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such separate instruments is paid, even if both the parts are separable (3). Where 
the proxy form authorised the proxy to vote not only at a particular general meeting 
or at any adjournment thereof, but also at any meeting of the company generally, it 
was held that the document fell within cl. (g) of Art. 48 of the Stamp Act (3). 

833 * Proxy is agent foe voting : — A person to whom a member gives a 
proxy is that member’s agent for the purpose of voting. The authority of an agent 
may be revoked expressly or by implication ; but unless and until it is so revoked 
that authority continues. If a man is present and allows another to act for him, 
presumably he approves what that other does (4). But even where a proxy had not 
been validly revoked in accordance with the articles, the shareholder who had given 
the proxy is free to attend at the meeting and vote personally ; and when he has 
done this the vote tendered by the proxy will be rejected. “It would be strange”, 
observed Ix>rd Hanworth, M. R., “if a person in the position of an agent could say 
to his principal ‘you have entrusted to me a power which I will not allow to pass 
back to you, although you demand the right to exercise it’ ’’ (5). Where persons 
who voted on the amendments, but did not vote on the substativc proposition, but 
whose votes on the latter were recorded by their proxies it was held that the votes 
were good (6). 

834* Unstamped proxies Those proxies which are unstamped or upon 

which the stamps have not been cancelled must be excluded. Any votes recorded 
on the authority of such proxies go out (6). 

See notes to s. 166. 

836 . Attestation :—If the articles require that a proxy paper shall be 
attested, an unattested proxy paper will be rejected (7). 

837. Where form is settled by Court : — Where the form of proxy was 
settled by the Court, but. a certain word was entered by the member signing the 
proxy and he added other words, but the added words were too vague to have any 
meaning, it was held that votes given by the proxy were good (8) 

For Rules, see notes under s. 170. 

177. Voting to be by show of hands in first 
instance. — At any general meeting, a resolution put to the 
vote of the meeting shall, unless a poll is demanded under 
section 179, be decided on a show of hands. 

SS. 177 and 178 are based on rcg. 56 of Table A of the previous Act. 

See notes to the next section. Sec also rcg. 58 of Table A of the English Act 
of 1948. 

837 A. Who can vote upon a show of hands : — Unless a poll is demanded, 
voles of members who arc personally present will be counted by a show of hands 
(9). A member present only by proxy has no right to vote upon a show of hands 

(3) Narayana v. Kalecswarar Mills Ltd. [195*! M. 5 1 5- 

<4) Tata Iron & Steel Co. [1928] B. 80, 30 Bom. I..R. 197, 108 I.C, 465. Viswanathan v. 
Tiffin’s B. A. & Paints Ltd. [1953] M. 530, [1953] 1 M.L.j. 346.^ 

(5) Cousins v. International Bricks Co. [1931] 2 Ch. 90 (101), 47 T.L.R 217. 

(6) Tata Iron 8 c Steel Co. (supra) following London Joint Stock Bank v Simmons 
[1892] A.C. 201. 

(7) 'Harben v. Phillips f 1 883J 23 Ch. D. 14, 22, 31. 

(8) Tata Iron & Steel Co. (supra). 

(9) Hornbury Bridge Co. [1879] 11 Ch. D. 109. 
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(to). \ A company present by a representative under s. 187 will be deemed to be pre- 
sent in person (11), During a state of war an alien enemy cannot vote (u). 

837B. Vote it a right to property . A shareholder's vote is a right to 

property and he is entitled to exercise it as he pleases even in a manner adverse to 
what others may think the interests of the company (13), provided his vote be bona 
fide and not contrary to public policy (14). “Unless otherwise provided by the re- 
gulations of the company'*, observed Lord Davey in Burland v. Earle (15), “a share- 
holder is not debarred from voting or using his voting power to carry a resolution 
by the circumstance of his having a particular interest in the subject matter of the 
vote/* 

Where a shareholder's name remained on the register of members not with 
standing his bankruptcy, he was entitled to attend the meeting and to vote in person 
or by proxy (16). 

Where a shareholder is not allowed to vote, even b> the majority of shareholders 
present at the meeting, a suit for declaration that he is entitled to vote is maintain- 
able and the ordinary civil Court has jurisdiction to entertain it (17). 

637 C* Right of voting:— Where shares have heen transferred to a mortgagee 
and are registered in his name, he has, as legal owner of the shares, the right of voting 
which may be exercised as he thinks best, irrespective of any direction by the 
mortgagor (18). The right can only be determined by an express contract not to 
exercise it, and in the case of debentures it may be exercised for the debenture- 
holders (18). A mandatory injunction may however be granted to enforce an agree- 
ment by the mortgagee of share to vote in accordance with the wishes of the 
mortgagor (19). 

837D. Executor’# vote : — Vote given by an executor on behalf of a deceased 
member must be disallowed unless he has got himself registered as a member, and 
it is not possible to distinguish the case of a liquidator or receiver (20). 

837E. No subsequent ratification : — A vote is good or bad al the time 
when it is recorded and no subsequent ratification can cure the defect (20). 

837F. Director’s right to vote Although a direr* or is not entitled to 
a ote as a director in respect of any contract in which be is interested (21). vet he is 
entitled so to vote as a shareholder at a general meeting (22). 

A single shareholder may sue the company to enforce bis right to have his 
vole recorded (23), 


(to) Ernest v. Lnma Ckdd Mines [1896] 2 Ch. 572, [1897] 1 Ch. 1. overruling Bidwel 
Brothers [1893] 1 Ch. 603. 

(11) Kelantan Estates [1920] W.N. 274. 64 S. J. 700. 

(12) Robson v. Premier Oil Co. [1915] 2 Ch. 124. 

(13) Green well v. Porter [1902] 1 Ch. 530; Puddcphat Leith [1918] 1 Ch. 200 ; 

Pender v. Lush iugton [1877 J 6 Ch. I). 70; E. D. Sassoon & Co v. Patch, infra. 

(14) Elliot v. Richardson [1870] 5 S. C. P. 744 ; Northwest Transportation Co. v. 

Beatty [1887] 12 App. Cas. .589, 593 ; Burland v. Earle [1902I AC. 83, 94. 

(15) [1902] A.C. 83 (P.C.) ; see also North West Transportation Co v Beatty [1887] 12 
App. Cas. 589. 

(16) Morgan v . Gray [1953] 1 A.E.R. 213. 

<i7)Gobinda v. Aksbov [1906J 10 G.W.N. 206. 

{*8) Siemens Brothers v. Burns [1918] 2 Ch. 324. 

(19) Puddephatt v. Leith (supra). See in this connection E. D Sassoon 8c Co. v. Patch 

[1922] 45 Bom. L.R. 46. 

(20) Tata Iron 8c Steel Co. [1928] B. 80, 30 Bom. L.R. 197; but sec Llewellyn v. 
Kasintoe Rubber Estates [1914] 2 Ch. 670. 

(21) S. 300. 

(22) East Pant Du Mining Co. v. Merryweathcr [1864] 2 H. & M. 254 ; cf. North-West 
Transportation Co. , v. Beatty (supra). 

(23) Pender v. Lushingfon (supra). 
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8370 * Catting vote : — “Where the number of voles on a show of hands is 
equal, the chairman has no casting vote by common right” ($4), but the casting vote 
has been given to a chairman on a show of hands or on a poll by reg. 54 of Table A. 
See notes to ss. 166 and 189. 

837 H* Right of splitting : — Joint-holders are entitled to have their holdings 
split into two or more joint holdings with the names in different order so as to ' 
enable all to attend and vote (95). 

For Rule, see notes under s. 170. 

1780 Chairman’s declaration of result of voting by 
show of hands to be conclusive* — A declaration by the 
chairman in pursuance of section 177 that on a show of hands, 
a resolution has or has not been carried, or has or has not 
been carried either unanimously or by a paticular majority, and 
an entry to that effect in the books containing the minutes of 
the proceedings of the company, shall be conclusive evidence 
of the fact, without proof of the number or proportion of the 
votes cast in favour of or against such resolution. 

This section corresponds to Reg. 56 of the old Table A and reg 58 of the 
English Table A. Some verbal changes have been made in this section by the 
Joint Committee. 

See notes to s. 177. 

838. Proper mode of declaring company’s will A resolution of the 
majority of members present at a meeting is the proper mode of declaring the will 
of the corporation ; but if the shareholders, and not a majoriry only, expressly assent, 
the absence of a resolution may be immaterial (26). As to what is an act of ihe 
corporation binding the corporation and what constitutes a meeting of the corpora- 
tion see the case noted below (27) and notes to s._ 16b 

839 . Show of hands As regards the importance of a regular show of 
hands recently stressed by Lord Blanesburgh in the House of Lords, see notes to s. 189. 

840 * Declaration of chairman • — Declaration of the chairman as evidenced 
by an entry in the minute book is conclusive evidence of the fact that a resolution 
has, on a show of hands, been carried. In any case the declaration of the chair- 
man is prima facie evidence (28). Where on a show of hands there are two resolu- 
tions before a meeting of shareholders — one for the reduction of capital and another 
for the conversion of ilic preference shares into ordinary shares-— and where there 
is a right to a poll, the chairman may put the resolutions en bloc , if no shareholder 
requires him to put them separately (29). A chairman giving a decision bona fide 
without malice cannot be mulcted in damages, because a Court subsequently found 
that he had given a wrong decision (30). 

(24) Palmer 13th ed., p. 173. 
f 25) Bums v. Siemens Brothers [1919] 1 Ch. 225. 

(26) Wenlock v. River Dec Co. [1887] 36 Ch. D. 07511; Express Engineering Works 
[1920] 1 Ch. 466. 

(27) Staple of England v. Bank of England [1850] 12 Bcav. 433 and the cases cited 
there. 

(28) Wandsworth & Putney Gas Co. v. Wright [1870] 22 L.T. 404 

(29) R. E. Jones, Ltd. [1933] 50 T.L.R. 31. 

(30) Ram Narain v. Ram Kishen [ion] 10 I.C. 515. 48 PR. iQn. 
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The ruling of a chairman given at one stage of a meeting is final, and binding 
on the chairman or his successor at a later stage (31). Thus if the chairman in the 
exercise of his powers comes to a decision as to whether the votes given on proxy 
whidh are in question shall be disallowed or not on the ground of insufficiency or 
sufficiency of stamp, and if that decision is not vitiated by fraud or misconduct pn 
his pan, that decision is binding on himself or his successor at a later stage of the 
same meeting (31). 

84 1* Chairman’* duty : — The duty ot a chairman of a meeting is to ascertain 
the sense of the meeting upon any resolution properly coming before the meeting 

(32). The power to demand a poll is a power possessed by the chairman which is 
10 be exercised or not according to his decision whether it is necessary to exercise 
the power in order to ascertain the sense of the meeting. In order to ascertain 
that sense the chairman ought to demand a poll and ufc the proxies held by him. 
Where he did not do so, the resolution passed at the meeting was held to be 
invalid (32). 

if the chairman unjustly and without the consent of the shareholders stops the 
meeting and declares it dissolved, it is within the powers of the meeting to elect 
another chairman anil conduct the business remaining unfinished (33). The chair- 
matt' is entitled to give up his right to preside at a meeting (33). 

842. Prima facie evidence : —The chairman of a general meeting has prima 
facie authority to decide all incidental questions which arise at such meeting. The 
entry by him in the minute book of the result of a poll or of his decision of such 
questions although not conclusive is prima facie evidence of that result or the cor- 
rectness of the decisions and the onus oi displacing lhai evidence is on those who 
impeach the entry (34). 

843. Conclusive evidence ; —The words “conclusive evidence” mean evidence 
which is not to be displaced and is conclusive as between the parties bound by the 
minutes (35). 

844. Shareholder's right to speak A shareholder is not entitled to 
speak at a meeting as much as he pleases, but has a right to be heard in reasonable 
terms for a reasonable time (38). As to whether the denial of this right vitiates the 
resolution the proper lest is to consider the facts and circumstances of each case (36). 

845. Point of order . A point of order which is a request to the chairman 

to hold that the meeting is not competent to consider and confirm an arrangement 
contained in the resolution and which is long enough to form a decent speech 
against the resolution is properly rejected as a point of older, as it is for the share- 
holders to consider whether to accept or reject the resolution (38). 

846. Amendment* : --Amendments can be allowed ; but it must depend 
upon the nature of the resolution and the nature of the amendment, whether it 
could be or should allowed by the chairman (37). Any proper amendment should 
be put to the meeting for consideration, and if the chairman rules out any such 
amendment, the resolution is liable to be set aside (38). But if an amendment, 
though in form an amendment, is really a counter proposal of a different nature 

(31) Narayana v. Kalecswarar Mills Ltd. [1952] M. 515. 

(32) Second Consolidated Trust, Ltd. v. Ceylon A. T. & R. Estates Ltd. [1943] 169 

L.T. 324. 

(33) Narayana v. Kalceswarar Mills Ltd., supra. 

(34) In re Alliance Bank [19*4] 4° C.L.J. 223. 

(35) Kerr v, John Motiram, Ltd. [1940] Ch. 657. 

(36) Parashuram v. Tata Industrial Bank [1925] 2f> Bom L.R 987, [1925I B. 49. 
fjj7) Rcbello v. Co operative 8 cc. Trading Co. (1925] B. 105, 26 Bom. L.R. 907. 

(38) Parashuram v. Tata Industrial Bank [1923] 47 Bom. 915. 25 Bom. L.R. 1083. 
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involving either adjournment of the consideration of the resolution or rejection there- 
of or goes beyond the scope of the subject matter of the resolution, it should be 
ruled out (38), 

847. Votes : — Under sub-s. (3) cl. (d) of the old s, 79 every member of a com- 
pany originally having a share capital had one vote in respect of each share or each 
Rs. 100 stock held by him. But under reg. 60 of the old Table A on a show of hands 
every member present in person had one vote. 

848. Objections : — A point of order objecting to the validity of votes 
tendered for a resolution must be handed to the chairman before he commences to 
take the poll ; also it should be directed 10 the particular votes. It is futile for 
any member to raise a general objection without indicating the nature of the ob- 
jection and without any attempt to particularize the votes objected to (39). The 
chairman may close the doors during the taking of ihe poll, if it is advisable under 
(he circumstances of the case (40). 

When the plaintiff disputes the validity of votes recorded at a meeting, he is 
entitled to inspection of the documents concerned. Bur when such inspection will 
cause delay and when the plaintiff cannot show that the inspection would yield any 
result in his favour, refusal of inspection is not wrong so far as to merit reversal by 
the superior Court (39). 

849. Proxy • — A person to whom a member gives a proxy is that member's 
agent for the purpose of voting. The authority of an agent may be revoked expres- 
sly or by implication, but unless and until it is so revoked that authority continues. 
If a man is present and allows another to act for him, presumably he approves what 
that other does (41). Where persons who voted on the amendments proposed, but 
did not vote on the substantive proposition, but whose votes thereon were recorded 
by their proxies in a meeting of the company held for changing Us memorandum, 
it was held that these votes were good (41). Undated proxies are valid (41). A signed 
a proxy in favour of B. The time for lodging proxies ended two days before the 
meeting. The proxy was lodged in time. A then signed a second proxy in favour of 
C and lodged it after the expiry of the time and was rejected without scrutiny : 
Held that the first proxy was not revoked (41). 

The chairman has discretion in moving that "the question be now put" (43). 

650. Amendment of resolution * — An amendment fairly arising on a re- 
solution which is specified in the notice of the meeting must be put to the 
meeting, and the chairman has no right to refuse it (43). 

Amendments to propositions must be germane to the subject matter of the pro- 
position and they must not be in substance a direct negative of it (44). In pursuance 
of a notice a general meeting of a company was convened, among other purposes, 
to "receive the report of the managing committee and the audited balance sheet 
and the income and expenditure account for the year 1943 and to approve and 
adopt the same." The chairman himself moved that the aforesaid items be received 
and adopted. The proposition was duly seconded and thereupon one of the mem- 
bers proposed an amendment to the effect that the items referred to should be re- 
ceived but not adopted and that a committee should be appointed to look into 
them and the accounts and to report thereon. The question was whether the chair- 

(39) Parashuram v. Tata Industrial Bank [1935] 47 Bom. 915, 35 Bom. L.R. 1083. 

(40) Rcbello v. Co-operative &c. Trading Co. [1935] B 165, 36 Bom. L.R. 907. 

(41) Tata Iron & Steel Co. [1928] B. 80, 30 Bom. L.R. 197, 108 I.C. 465. 

(4*) Wall v. London A. Corpn. [1898] 3 Ch. 469. 

(43) Torbock v. Westbury [1902] 2 Cn. 871 ; Betts & Co. v. Macnaghtcn f 1910] 1 

Ch. 430. 

(44) T. A. Vakil v. Bombay Presidency Radio Club, Ltd. (1945] 475 . 47 Bom. U.R 

428. 
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man was right or not in ruling this amendment out of order. Held that the 
amendment satisfied the aforesaid test and it was competent for the company to 
appoint what would in effect be an informal committee of inspection, because the 
committee, if so appointed, would not have the powers which were conferred on a 
committee appointed as contemplated by s. 14s of the old Act, or as conferred on Gov- 
ernment inspectors of companies, and the chairman was therefore wrong in ruling the 
amendment out of order (44). It was further held that where the chairman improperly 
ruled out of order a proposed amendment and refused to put it to the meeting, 
subsequent proceedings of the meeting to that particular motion were invalidated (44). 

Where an amendment which a party has a right to move has been rightly and 
properly dealt with by the chairman, the validity of the resolution as passed remains 
uncffectcd (45). 

For Rule, sec notes under s. 170. 


179. Demand for poll. — (1) Before or on the declara- 
tion of the result of the voting on any resolution on a show 
of hands, a poll may be ordered to be taken by the chairman 
of the meeting of his own motion, and shall be ordered to be 
taken by him on a demand made in that behalf by the persons 
or person specified below, that is to say, — 

(a) in the case of a public company, by at least five 
members having the right to vote on the resolution and 
present in person or by proxy, 

(b) in the case of a private company, by one member 
having the right to vote on the resolution and present in 
person or by proxy if not more than seven such members 
are personally present, and by two such members present 
in person or by proxy if more than seven such members 
are personally present; 

(c) by any member or members present in person 
or by proxy and having not less than one-tenth of the 
total voting power in respect of the resolution, or 

(d) by any member or members present in person 
or by proxy and holding shares in the company conferring 
a right to vote on the resolution, being shares on which 
an aggregate sum has been paid up which is not less 
than one-tenth of the total sum paid up on all the shares 
conferring that right. 

(2) The demand for a poll may be withdrawn at any . 
time by the person or persons who made the demand. 

This section is based on s. 79 (1) (c) of the redraft suggested by the C. L. C. at 
pages 348 and 349 of their Report. See also s. 137 of the English Act of 1948- -Not" 
on Clauses. 

See s. 79 (1) (c) of the previous Act. 

(45) Rebello v. Co opera live N. 8c T. Go. [1925] 1 °5 > l.R. 9°7* 
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$$U Taking of poll : — Proxies cannot be used on a show of hands (46). A 
poll is a mere continuance of the meeting at which it was demanded (47), The 
chairman is justified in closing the doors during the taking of the poll, if it is not 
an ordinary meeting but a meeting in which special precautions are necessary in 
view of the conflict between two groups (47). 

At common law a person entitled to vote at a meeting has the right to demand 
a poll (48). Where, there is such a right it can be exercised immediately after the 
chairman's declaration on the result of the show of hands (49). 

852* Demanding poll Where the power of demanding a poll is by the 
articles given to shareholders qualified to vote and holding so many shares, the power 
is exercisable only by the shareholders present in person ; for the holder of proxies 
is not the holder of the shares included in the proxy (50). A proxy authorizing a 
person to vote docs not authorize him to demand a poll (51), unless the articles other- 
wise provide. 

Where members holding a specified number of shares have the right to demand 
a poll under the articles and there is a definition clause stating that the singular in- 
cludes the plural, one member holding the requisite number of shares can demand 
a poll (52). 

The demand for a poll is too late if it is not made upon the declaration of the 
show of hands (53). 

853. Who can vote on poll : — Under a form of articles as in Reg. 56 of 
the old Tabic A members not present at the meeting could not vote on the poll, even 
if taken subsequently (54), Under an article providing that the poll shall be taken 
"in such manner as the chairman shall direct/' the poll may be taken then and 
there (55). 

If the articles contemplate voting in person the chairman can direct the taking 
of a poll by voting papers (56). 

854. Separate poll# *• —Where resolutions are voted upon separately and polls 
are demanded, there must be separate polls (57). Any qualified person may demand 
a poll (58). 

855. Validity of votes : — Where an article provided that, votes Lcndercd at a 
meeting and not disallowed at that meeting or an adjournment thereof should be 
deemed valid for all purposes, in the absence of fraud or mala fides , votes not so dis- 
allowed could not be afterwards challenged in legal proceedings (59), Where an 
article provides that no objection should be made to the validity of any vote except 
at the meeting and that every vole, whether given in person or by proxy, not dis- 

(48) Ernest v. Loma Gold Mines [1906] 2 Ch. 572. 

(47) Queen v. Wimbledon Local Board [1882] 8 Q.B.D. 450, 4(54 ; R. v. D' Oylv 
(supra). 

(48) Sec Rebel lo v. Co-operative &c. Co., supra. 

(49) Campbell v. Maund [1836] 5 A. & E. 865. 

(50) Queen v. Govt. Stock Investment Co, [1878] 3 Q.B.D 442 
(5*) Haven Gold Mining Co. [1882] 20 Ch. D. 4 151, 157. 

(n2) Siemens Bros. n. Burns [1918] 2 Ch. 324. As to counting joint holders on <t 
demand for a poll see this case and Cory v. Rcindeet S S. Ltd [iqir,| 31 T.L.R. 
53 °- 

(53) Queen v. Thomas [1883] 11 Q.B.D. 282. 

(54) Shaw v. Tati Concessions [1913] 1 Ch. 292 ; R. v. D'Oyly (supra) ; but see Hor- 
bury Bridge Co. [1879] 11 Ch. D. 109. 

(55) Chillington Iron Co. [1885] 29 Ch. D. 159. 

(56) Me Millan v. Le Roi Co! [1906] 1 Ch. 331. 

(r, 7) Blair Open Hearth Furnace Co. v. Rcigart [1913] 108 L.T. 665 29 T.L.R. 449. 

(58) See Queen v. Wimbledon L. Board, supra. 

(59) Wall v. London & Northern Corpn. [1899] 1 Ch. 550 ; Wall v. Exchange Invest- 
ment Corpn. [19*6] Ch. 143, (C.A.). 
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allowed at any meeting, should be deemed valid for all purposes, the decision of 
the chairman who in the bona fide exercise of the power conferred upon him by the 
articles refuses to disallow a vote by proxy to which objection is taken at the meet- 
ing i$ final and will not be reviewed by the Court (60). 

856. Right to inspect voting papers : —Where the articles give the share- 
holder the right to inspect the papers relating to the voting, the Court should ordi- 
narily give them an opportunity of doing so. Such an opportunity need not how- 
ever toe given when it appears that the inspection would not yield any useful 
result (61). 

857* Meeting under Court’s order : —Where a meeting is held under the 
order of the Court, the chairman is bound to carry out the instruction given by the 
Court and has a discretion of his own for matters lying outside the scope of such 
instructions (61). In the last cited case Fawcett J. held that inspection of ballot 
papers could not be obtained without an express order of the Court. Strong 
grounds must be shown, and the Judge must be satisfied that the application for it 
was made bona fide. 

For Rule, see notes under s. 170. 

180 . Time of taking poll. — ( 1 ) A poll demanded on 

a question of adjournment shall be taken forthwith. 

(2) A poll demanded on any other question (not being 
a question relating to the election of a chairman which is 
provided for in section 175) shall be taken at such time not 
being later than forty-eight hours from the time when the 
demand was made, as the chairman may direct. 

This section is based on reg. 59 of Table A of the previous Act. A maximum 
time limit for taking the poll has been laid down in stib-s. (if) viz. that it should 
be taken not later than 48 hours from the lime when the demand for poll was made 
- —Notes on Clauses . 

858. Time of taking poll : —The requirements of Reg. 59 in Table A oi 
the old Act that a poll on any adjournment should be taken immediately meant that 
the poll was to be taken as soon as practicable in all the circumstances. As it was 
impossible for physical reasons to go on with the meeting on January 20, any meet 
itig convened to hear the result of the poll and to continue with the business of the 
meeting would be a continuation of the previous meeting and therefore any proxies 
deposited after midday of January 18 would not be valid (62). 

The taking of a poll is not a meeting of the company in Lhe strict sense, but is 
in law a continuation of the meeting at which the poll was directed to be taken (6a). 
Where there is a breakdown of the arrangement of the poll on the fixed date, that 
does not put an end to the taking of the poll, because there must be at least a 
reasonable opportunity to the voters of having the poll taken. The chairman should 
in such circumstances appoint another date for the poll, because if the poll is 
demanded it must be taken even though the chairman refuses to grant the poll (63). 
The Court has jurisdiction to entertain a suit by the shareholders against the com- 
pany in respect of the infringement of their rights when the interests of justice 
require it (63). But a mandamus will not be issued unless it appears in evidence 

(60) Wall v. Exchange Investment Corpn. (supra). 

f6i) Rebello v. Co-operative fee. Co. [1925] B. 105, 26 Bom. L.R. 907. 

(62) Jackson v. Hamlyn [1953] 1 A.E.R. 887. 

(63) Srinivasan v. Watrap [1932] M. 100. 
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that some qualified person who meant to vote was prevented from doing so, as a 
result , of taking the polls with closed doors (64). 

For Rule, see notes under s. 170, ^ 

The original cl. 17a of the Bill dealing with the voting rights of members on J a 
poll has been omitted by the Joint Committee as being unnecessary (vide J. C.i R., 
pan 71). 

181. Restriction on exercise of voting right of 
members who have not paid calls etc. — Notwithstanding 
anything contained in this Act, the articles of a company may 
provide that no member shall exercise any voting right in 
respect of any shares registered in his name on which any 
calls or other sums presently payable by him have not been 
paid, or in regard to which the company has and has exercised 
any right of lien. 

This section is based on clause (f) of the new s. 79 (1) suggested by the C. I,. C. 
at. pages 349 and 350 of their Report— Notes on Clauses. 

See reg. 63 of Table A of the old Aci and reg. <>5 of Table A of the English Act 
of 1948. 

This was originally cl. 173 of the Bill. In order to avoid any possible conflict 
with other provisions of the Bill, the words ‘ ‘Notwithstanding anything contained 
in this Act” have been added by the Joint Committee at the commencement of this 
section ( vide J. C. R., para 7 a). 

859 , Right after forfeiture :-As to whether after forfeiture, the new 
holder’s right to vot? is affected by a call made on the last holder see New Balkis 
Eerstelling v. Randt Gold Mining Co. (1903) 1 K.B. 461. [1904] AC. 165. 

For Rule, see notes under s. 170. 

182. Restrictions on exercise of voting right in other 
cases to be void. — A public company, or a private company' 
which is a subsidiary of a public company, shall not prohibit' 
any member from exercising his voting right on the ground 
that he has not held his share or other interest in the company 
for any specified period preceding the date on which the vote 
is taken, or on any other ground not being a ground set out in 
section 181 . 

This section is new. H is consequential on cl. 173 of the Bill (now s. 181). and 
makes it plain that a public company or a private company which is subsidiary of,, a 
public company should not put any restiiction on voting except the one specified in 
s. 181 — Notes on Clauses. 

859 A. Compare s. 79 (1) (e) of the previous Act under which it has been held 
that that cl. (e) overrode any provision in the articles of a company and a share* 
holder could not be prevented from voting on the ground that his name had not 
been on the register of the company for a period specified in the articles (65). 

For Rule, see notes under s. 170. 

(64) Queen v. Rector [1838] 8 Ad. & E. 856. 

{65) Anathalakshmi v . Hindustan Investment &c. Trust [1951J M. 9*7, [1931] M.W.N. 

48 *- 

57 
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tag of such meeting had become “impracticable” within the penning of this sub- 
section, although the lime liniii mentioned in subrs. (1) of ss. 76 (of the Old Act) had 
not expired (69). In coming to this conclusion the Full Bench held as follows: (1) 
The question of impracticability must be decided primarily in the light of the arti- 
cles, unless they contravene any mandatory provision of the Act ; («) as in Lhis case 
the articles did not do so they were binding in the matter and (3) the fact that a 
meeting might have been called with the consent of all the members after the time 
limit under the articles and before the expiry of the time under s. 76 (1) (of the old 
Act) did not affect the question for the purpose of s. 79 (3) (of the old Act) (69). 

While dealing with an application under sub s, ft) the Court is not required to 
go into a consideration of the various allegations and counter-allegations regarding 
the fnanagement of the company. The only point for consideration is whether it 
has become “impracticable” to call a meeting of the company in the manner in 
which such meeting may be called as under its articles or under the Act (70). The 
Cotqt cannot, however, overlook the attitude of the diiectors that they would not 
be Willfng to call a general meeting even though a requisition be filed in accordance 
with law (70). On the facts and circumstances of the last cited case it was held im- 
practicable to have a general meeting without a crop oi litigations being started and 
the interest of the company as a whole being seriously jeopardised. Hence direction 
was issued for the holding of an extraordinary general meeting under s. 79 (3) of the 
previous Act. 

867 . Court’# jurisdiction Where upon the jurisdiction of the Court under 
sub-s. (1) of this section being invoked by a part), a question is raised as to the 
validity or otherwise of a meeting, the Couit has jurisdiction to determine that ques- 
tion (69). In the last cited case it was held that the jurisdiction of the Court was 
rightly invoked by the President of the Council who was in charge of the manage- 
ment of the company. 

867 A. Appointment of chairman An election of directors cannot be 
called a formal subject where there are factious in the shareholders. In such a case 
the Court can appoint an independent chairman to preside over the general meet- 
ing. The power given to the Court by ss. 76 and 79 (3) of the old Act to call a 
general meeting included also a powei to appoint a person to preside over it (71). 

The Court would not be justified in granting an adjournment of the annual 
general meeting merely because it has appointed an independent chairman of the 
meeting (7a). 

For Rule, see notes under s. 170. 

187. Representation of corporations at meetings of 
companies and of creditors. — (1) A body corporate (whe- 
ther a company within the meaning of this Act or not) may — 

(a) if it is a member of a company within the 
meaning of this Act, by resolution of its Board of directors 
or other governing body, authorise such person as it thinks 
fit to’act as its representive at any meeting of the company, 

(69) Balkrishna v. Uma Sankar [1947I A. 361 (F. B.), [1947] A L.J 337. 

(70) India Spinning Mills [1955] N.U.C. 1015 (Cal.) per R. P. Mookerjee. J. 

(71) Anantalakshmi v. Tiffin's B. & C, Ltd. [1952] M. 60. 

(7$) Anantalakshmi v. Hindustan Investment &c. Trust r 1951] M. 927, [1951] 
M.W.N. 432. 
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or at any meeting of any class of members of .the 
company;. , ; 

(b) if it is a creditor (including a holder of debentures) 
of a company within the meaning of this Act, by resolu- 
tion of its directors or other governing body, authorise 
such person as it thinks fit to act as its representative at 
any meeting of any creditors of the company held in 
pursuance of this Act or of any rules made thereunder, or in 
pursuance of the provisions contained in any debenture 
or trust deed, as the case may be. 

(2) A person authorised by resolution as aforsaid shall be 
entitled to exercise the same rights and powers (including the 
right to vote by proxy) on behalf of the body corporate which 
he represents as that body could exercise if it were a member, 
creditor or holder of debentures of the company. 

This section is based on s. 80 of the previous Act and s. 139 of the English Act 
of 1948. The provisions of s. 80 have been amplified on the lines of the English 
section — Notes on clauses. 

The C. L. G. at page *50 of their Report observe: “The amendment makes 
the provision of s. 80 applicable to all bodies corporate irrespective of whether they 
are companies within the meaning of this Act or not and also enlarges the scope 
by extending it to creditors of companies or corporations/’ The section makes “it 
clear that the person authorised under this section can act as the representative of 
the corporation in all the matters specified in the resolution authorising him to 
exercise the powers on behalf of the corporation which he represents.” 

868* Rights of a representative : — A person appointed under this section as 
a representative can be taken into account in considering whether or not there is a 
quorum of shareholders present (73). A vote given by such a representative can be 
properly admitted by the chairman of the meeting on the evidence afforded by a 
copy of the authorizing resolution (74). 

869 . Doea not apply to foreign companies : —The power given by this 
section cannot be exercised by a foreign corporation (75) ; for the word company 
means a company formed and registered under this Act or a previous Act of the 
Indian legislature (76). 

188. Circulation of members* resolutions. — (1) Sub- 
ject to the provisions of this section, a company shall, on the 
requisition in writing of such number of members as is herein- 
after specified and (unless the company otherwise resolves) at 
the expense of the requisitionists, — 

(a) give to members of the company entitled to 
receive notice of the next annual general meeting, notice 

(73) Colonial Gold Reef v. Free State Rand [1914] 1 Ch. 38a. 

(74) Kelantan Coco Nut Estates [19*0] W.N. a 74, 64 S.J. 700. 

(75) Blair Open Hearth Furnace Co. v. Reigart (1913] 108 L.T. 665, 29 T.L.R, 449. 
<76) See s. 3, sub'ft. (1), clauses (i) and (ii). 
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of any resolution which may properly be moved and is 
intended to be moved at that meeting ; 

(b) circulate to members entitled to have notice of 
any general meeting sent to them, any statement of not/ 
tnore than one thousand words with respect to the matter 
referred to in any proposed resolution, or any business to 
be dealt with at that meeting. 

(2) The number of members necessary for a requisition 
under sub-section (1) shall be — 

(a) such number of members as represent not less 
than one-twentieth of the total voting power of all the 
members having at the date of the requisition a right to 
vote on the resolution or business to which the requisition 
relates; or 

(b) not less than one hundred members having the 
right aforesaid and holding shares in the company on which 
there has been paid up an aggregate sum of not less than 
one lakh of rupees in all. 

(3) Notice of any such resolution shall be given, and any 
such statement shall be circulated, to members of the company 
entitled to have notice of the meeting sent to them, by serving 
a copy of the resolution or statement on each member in any 
manner permitted for service of notice of the meeting ; 
and notice of any such resolution shall be given to any other 
member of the company by giving notice of the general effect 
of the resolution in any manner permitted for giving him 
notice of meetings of the company : 

Provided that the copy shall be served, or notice of the 
effect of the resolution shall be given, as the case may be, in 
the same manner and, so far as practicable, at the same time 
as notice of the meeting, and whete it is not practicable for 
it to be served or given at that time, it shall be served or given 
as soon as practicable thereafter. 

(4) A company shall not be bound under this section to 
give notice of any resolution or to circulate any statement 
unless — 

(a) a copy of the requisition signed by the requisi- 
tionists (or two or more copies which between them contain 
the signatures of all the requisitionists) is deposited at the 
registered office of the company— 

(i) in the case of a requisition requiring notice of 
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a resolution, not less than six weeks before the 
meeting ; 

(ii) in the case of any other requisition, not less 
than two weeks before the meeting ; and 

(b) there is deposited or tendered with the requisi- 

tion a sum reasonably sufficient to meet the company’s 

expenses in giving effect thereto : 

Provided that if, after a copy of a requisition requiring 
notice of a resolution has been deposited at the registered office 
of the company, an annual general meeting is called for a date 
six weeks or less after the copy has been deposited, the copy, 
although not deposited within the time required by this sub- 
section, shall be deemed to have been properly deposited for 
the purposes thereof. 

(5) The company shall also not be bound under this sec- 
tion to circulate any statement if, on the application either of 
the company or of any other person who claims to be aggrieved, 
the Court is satisfied that the rights conferred by this section 
are being abused to secure needless publicity for defamatory 
matter ; and the Court may order the company’s costs on an 
application under this section to be paid in whole or in part by 
the requisitionists, notwithstanding that they are not parties to 
the application. 

(6) A banking company shall not be bound to circulate 
any statement under this section, if, in the opinion of its Board 
of directors, the circulation will injure the interests of the 
company. 

(7) Notwithstanding anything in the company’s articles, 
the business which may be dealt with at an annual general 
meeting shall include any resolution of which notice is given 
in accordance with this section, and for the purposes of this 
sub-section, notice shall be deemed to have been so given, 
notwithstanding the accidental omission, in giving it, of one or 
more members. 

(8) If default is made in complying with the provisions of 
this section, every officer of the company who is in default, 
shall be punishable with fine which may extend to five thousand 
rupees. 

This section is new. It is based on s. 140 of ihc English Act of 1948. It sup- 
plements the provisions of s. 169. The C. I.. C. observe : “We consider that this 
section should be supplemented by a suitable adaptaiior of s. 140 of the English 
Companies Act, 1948; which empowers a specified number of shareholders to make 
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use of the administrative machinery of a company to introduce resolutions on their 
own account at the annual general meeting and to inform other members of the 
purpose for which the resolutions are proposed to be introduced or the reasons for 
opposing any resolution submitted by the directors for consideration at the general 
meeting** (para 76, C.L.C.R.). 

This was originally cl. 180 of the Bill. In sub-s, (4) (a) (ii) foi “seven days” 
the Joint Committee have substituted “two weeks.” 

Suh-s. (6) exempting the banking companies has been inserted by the Lok Sabha. 


189. Ordinary and special resolutions. — (1) A resolu- 
tion shall be an ordinary resolution when at a general meeting 
of which the notice required under this Act has been duly 
given, the votes cast (whether on a show of hands, or on a poll, 
as the case may be,) in favour of the resolution (including the 
casting vote, if any, of the chairman) by members who, being 
entitled so to do, vote in person, or where proxies are allowed, 
by proxy, exceed the votes, if any, cast against the resolution 
by members so entitled and voting. 

(2) A resolution shall be a special resolution when — 

(a) the intention to propose the resolution as a 
special resolution has been duly specified in the notice 
calling the general meeting or other intimation given to the 
members of the resolution ; 

(b) the notice required under this Act has been duly 
given of the general meeting ; and 

(c) the votes cast in favour of the resolution (whether 
on a show of hands, or on a poll, as the case may be,) by 
members who, being entitled so to do, vote in person, or 
where proxies are allowed, by proxy, are not less than 
three times the number of the votes, if any, cast against the 
resolution by members so entitled and voting. 

This section is based on s. 81 of the previous Act and s. 141 of the English Act 
of and pata 78 of the G.L.G.R. which says : “The Indian Companies Act, 

1913, envisages three types of resolution, an ordinary resolution, a special resolution 
and an extraordinary resolution .... We see no reason why the extraordinary 
resolutions in these cases [s. 86G, s. 203 (c), s. 315 and some other sections!] cannot 
be replaced by special resolutions. In our view, company meetings will be rendered 
much simpler by the abolition ol extraordinary resolutions, and their replacement by 
special resolutions, except where we have recommended an ordinary resolution, when- 
ever the present Act provides for the former.” 

This section was originally cl, 181 of the Bill, sub cls. (3) and (4) of which have 
been omitted by the Joint Committee as being unnecessary. 

869 A. Extraordinary resolution S. 651 post provides: “Any reference to 
an extraordinary resolution in the articles of a company or in any resolution passed in 
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general meeting by the company or in any other instrument, or in any law in force 
immediately before the commencement of this Act shall, with effect on and from 
such commencement, be construed as a reference to a special resolution." 

As to twenty-one days’ notice for all general meetings, see s. 171 and notes thereto. 

870. Where a special resolution Is necessary : — A special resolution is 
necessary for the exercise of the following powers: — 

To alter the provisions of memorandum of association, other than the conditions 
thereof as explained in sub s. (2) of s. 16— s. 1G (3). 

To alter the provisions of the memorandum so as to perform the acts mentioned 
in sub-s. (1) of 17 — s. 17 (1). 

To change the companies name — s. 21. 

To change the name of a charitable company — s. 25 (3). 

To alter or add to the company’s articles of association— a . 31 
To provide for the reserve liability of a limited company— s. 99. 

To reduce the company’s share capital in any way — s. 100. 

To remove the company’s registered office— s. 146 (2), Proviso. 

To authorise payment of interest out of capital for construction of anv work or 
building or provision of any plant — s. 208 (2). 

To get the Central Government appoint inspector to investigate the company’s 
affairs— s. 237 (a) (i). 

To appoint persons connected with managing agents as directors — s. idii 
To authorise payment of remuneration to directors in accordance with ss. 198 
and 309—309 (1) and (4). 

To authorise directors etc. to hold office of profit as provided in s. 314 — s. 314(1). 
To alter the memorandum so as to render unlimited the liability, of any director 
etc. specified in sub-s. (1) of s. 323 — s. 323 (1). 

To remove the managing agent from office for gross negligence or mismanage- 
ment of affairs of the company or of any subsidiary thereof— s. 338. 

To sanction payment of additional remuneration to the managing agciu iti excess 
of the limits specified in ss. 198 and 34K to the managing agent— s 352, 

To sanction remuneration <0 the managing agent or his associate for sale of goods 
effected or any set vice rondeied at a place outside India — ss. 35G (2) (b) and 357. 

To sanction expenses (maximum amount) and remuneration payable to the 
managing agent or his associate for purchase of goods at a place outside India — 
s. 358 fa)- 

To approve of contract between the managing agent or his associate and the 
company for sale, purchase or supply of any property movable or immovable) or 
any other service or for under-writing of shares or debentures of the company — s. 360. 

To authorise the company to make any loan, give guarantee or provide security 
in connection therewith to anybody corporate under the same management — s. 37P (1). 

To permit the managing agent to engage in business competing with that of the 
managed company— s. 375 (1). 

To have the company wound up by the Court— s. 433 (a) 

To wind up the company voluntarily — s 484 (1) (b) 

To confer authority on the liquidator to accept shares etc. for transfer or sale 
of company’s property— ss. 494 ( 0 and 5°7- 

To sanction die exercise of powers by the liquidator in a member’s voluntary 
winding up given by els. (i) to (iv) of sub-s. (2) of s. 457 to a liquidator in a wind- 
ing up by the Court — . 512 (1) (a). 

To bind the company by arrangement made under s, 517— s. 517 ( 0 * 

To sanction the exercise by the liquidator in a voluntary winding up of powers 
'specified’ in els. (i) to (iii) of s. 546 (1)— 6. 546 (i) (b). 
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To direct the disposal of books and papers of the company in a members' volun- 
lary winding up— s. 550 (j) (b). 

To adopt Table A in Schedule I in the case of registration of a company under 
Pan IX of the Act— s. 578 (3) (a). 

To alter the form of constitution of a company registered under Part IX of the 
Act — -& 579 (i)- 

871. Validity of special resolution : — Where the article of association of a 
company require a certain quorum before business can be proceeded with and a certain 
qualification in members for voting, and the Act requires certain formalities to be 
observed and a certain majority of votes to be obtained to give validity to certain reso- 
lutions, the requirements both of the Act and of the articles must be strictly observed, 
otherwise no binding resolution can be passed (77). A special resolution . passed in 
conformity with the provisions of this section will be a valid one. even though the 
articles of the company contain further requirements which have not been complied 
with (78). The voting is in the first instance by a show of hands (79), proxies are 
only to be counted on a poll (80). Under the old sub-s. (2) at the second meeting no 
amendment could be put (81). 

Under sub-s. (2) of s. 81 of the old Act (see now s. 171) the period of “not less 
than twenty-one days’ notice” meant a period of not less than ai cleat days, exclusive 
of the day of service of the notice and exclusive of the day on which the meeting is 
to be held (82). Though it was permissible to refer to articles for the purpose of 
ascertaining the intention of the legislature in the body of the Act, it would not 
he proper to refer to Reg. 49 of Table A of the old Act in construing sub-s. (2) of 
s. 81 thereof (83). 

Where a confirmatory meeting was convened for a date within the prescribed 
period and being duly held was adjourned to a date beyond the prescribed period, 
a confirmation at such an adjournment meeting was held to be valid on the ground 
that the adjourned meeting was a continuation of the original meeting (84). But a 
confirmatory meeting is no longer necessary. 

Where the allegation was that the special resolution v.as not moved or put before 
the meeting for being voted upon and there was no record of the minutes as con- 
templated in s. 83 of the old Act, it was held that the burden of proof was upon the 
defendant (85). 

872* Votea, how taken : — Unless a poll is demanded, the vote is by show 
of hands, and on such a show hands are to be counted and not the votes conferred by 

the shares represented (86). The ruling of the chairman that a resolution has been 

passed by show of hands cannot be challenged, if not challenged at the time (87). 
But if the chairman’s declaration itself contains evidence that it is wrong, as for 
instance where the chairman states that he has taken proxies into account no poll 
having been demanded, it will not be conclusive (88), It has been held in England 

(77) Cambrian Peat 8cc. Co. [1875] 31 L.T. 773. 

(78) Etheridge v. Central Uruguay Ry. Co. [1913] 1 Ch. 425. 

(79) Horbury Bridge &c. Co. [1879] 11 Ch. D. 109. The word majority in sub-s. (1) 

means numerical majority unless a poll is demanded : ibid 

(80) Ernest v. Lama Gold Mines [1897] 1 Ch. 1. 

(81) Wall v. London & N. A. Corporation [1898] 2 Ch. 469 

(82) Hector Whaling, Ltd. [1936] j Ch. 208 ; Nagappa v. Madras Race Club [1951] 
M. 831 (2), [1949] 1 M.L.J. 662. 

(83) Nagappha v. Madras Race Club, supra. 

(8*4) Me Millan v. Lc Roy Mining Co. [1906] 1 Ch. 331. 

(85) Nagappa v. Madras Race Club [1951] M. 831 (2), (1949] Mad. 808. 

(86) Ernest v. Loroa Gold Mines [1897] 1 Ch. 1. 

(87) Arnot v. United African Lands Ltd. [1910] i Ch. 518 (C.A.) ; Hadleigh Castle Gold 
Mines [1900] 2 Ch. 419. 4 22. 

(88) Patent Wood Keg Syndicate v . Pearse [*906] W.N. 164, 50 S.J. 650. - 
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that the declaration of the chairman under $. 51 of the Act of 1862 (89), that the 
special resolution lias, on a show of hands, been carried is not conclusive evidence 
of the fact so as to preclude a shareholder from disputing the validity of the resolution 
by legal proceedings on the ground, for instance, that it has not been carried by the 
statutory majority (90). For the number of members who can demand a poll see 
* 179 - 

Apart from fraud the chairman’s declaration is conclusive (91), unless in makipg 
it he states the figures for and against and they show that he erroneously declared the 
resolution as duly passed (92). The last noted case has been distinguished by Black- 
well, J. who has held that the chairman’s declaration on a show of hands is conclusive 
and the minutes of ihe meeting are not admissible to prove the contrary (93). 

873* Rights of chairman at common law At common law, and where 
the taking of a poll is not governed by statute or special rule, the chairman is the 
proper authority to fix the time and place for the taking of a poll, and a poll is 
properly and correctly taken immediately after the termination of the meeting (94). 
The same rule applies to meetings of registered companies, unless the articles pres- 
cribe some other procedure. The object of a poll is to ascertain the true sense of 
the meeting, and it is not to give the absent members a further opportunity of voting, 
unless a contrary intention is expressly or impliedly to be gathered from the articles 
of association. There is no presumption for construing a doubtful article in the 
latter sense (95). 

The chairman must not declare that the poll shall be taken in any way incon- 
sistent with the articles, e.g., by voting papers, because personal attendance of the 
voter or his proxy is necessary (96). When the poll is taken, each person voting 
.signs a paper “for” or “against” the resolution and proxies are counted (97), 

The maxim that a man cannot preside at his own election applies equally to 
company meetings. If lie does so his election would lx? illegal (98). 

874. Demand for poll : — If after rightful demand of a poll the poll is not 
taken, the resolution becomes void (99). A poll is a ineu enlargement of the meet- 
ing at which it is demanded (i). If there arc several resolutions before the meeting, 
they must not be put rn bloc : each resolution must be put separately (2). 

875. Notice of meeting : —Where an extraordinary resolution was proposed to 
be passed under the old Act the notice of the general meeting was not merely to 
indicate, but was actually to specify, the intention to pass the resolution as an extra- 

(89) This corresponds to s. 69 of the Act of 1908, the only difference being that the 
words “as an extraordinary resolution” in the Iasi but one line in sub-sec. (i) 
were not in the Act of 1862. 

(90) Young r. South African &♦ . Syndicate [1896] 2 Ch. 2S8 ; Betts Sc Co. r. MacNaghten 
[1910] 1 Ch. 430. 

(91) Hadleigh Castle Gold Mines [1900] 2 Ch. 419, overruling in effect Young v South 
African See. Syndicate [1896] 2 Ch. 268. 

(gs) Re Garatal (New) Mines [1902J 2 Ch. 498 ; but see E. D. Sassoon United Mills 
(infra). 

(93) E. D. Sassoon United Mills [1929] B. 38, 30 Bom. 1 ..R. 598 ; see also Arnot v. 
United African Lands Ltd. [1901] 1 Ch. 518. 

(94) Arnot v. United African Lands, l.td. [1901] 1 Ch. 518. 

(95) Liladhar v. Rahmubhoy f 1891] 15 Bom. 164. 

(96) Me Millan v. Le Roy Mining Co. [1906] 1 Ch. 331. 

(97) Topham’s Company Law, 15th ed., p, 212. 

(98) Nagappa v . Madras Race Club, supra. 

(99) Queen t». Cooper [1870] L.R. 5 O.B. 457. 

(1) Queen v. Wimbledon Local Board [1882] 8 Q.B.D. 459- 

(2) Patent Wood Keg Syndicate v. Pcarse (supra) : Re Oaratal /New) Mines (supra). 
<3) Mac Comic! v. E. Prill and Co. [1916] 2 Ch. 7. 
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ordinary resolution (3) ; and the exact resolution was to be set out in th£ notice (4). 
But reasonable amendments within the scope of the notice were permissible. 

In the case of a special resolution the notice must state that it will be a special 
resolution (5). The notice must give sufficiently full and frank disclosure of the facts 
and die effect of the resolution. If that is not done, the resolution is inoperative 
and not binding upon the company (6). 

Where the notice stated that a print of the proposed amended articles would 
follow shortly and a draft thereof was actually posted within 6 days of posting the 
notice, it was held that the notice substantially complitd with the requirements of 
law (7). 

Where there is a large body of shareholders who reside at great distances from 
the registered office of the company, it would not bo fair to leave the proposed articles 
of association at the registered office and give the shareholders notice of that fact. 
Printed copies of the proposed new articles should lie sent, with the notice. Where, 
this is not done, the notice cannot be held 10 disclose; fully and frankly the facts 
upon which the shareholders are asked to vote (8). 

$76. Shareholders’ right to waive notice : — It is competent for all sharc- 
holders acting together to waive the formalities required by this section as to the 
notice of intention to propose a resolution as a special resolution (9). A company 
however cannot by an ordinary resolution or by conduct make good an invalid special 
resolution, nor is it an objection to an action by a single shareholder to say that the 
company ought to be plaintiff on the ground 1 tint it can ratify the resolution, for 
this is not the case (10). 

877. Adjournment of meeting -Where a meeting held for the purpose of 
confirming a special resolution was adjourned for bona fide reasons to a date more 
than a month from the date of the meeting at which the extraordinary resolution was 
passed and the resolution was confirmed at the adjourned meeting, it was a valid 
special resolution ; for an adjourned meeting was a continuation of the previous 
meeting (11). The new sub-s. (a) of the old Act came into force on 15th January, 1937. 
So where a meeting for passing a special resolution was called by 7 days' notice ac- 
cording to the articles of the company fixing a dale before 15th January, 1937 but 
the meeting on objection by some shareholders was adjourned to a date after the 
ir,th January, 1937, the question was whether the resolution passed was a valid 
special resolution. It was held by the Peshwar Court that it was. The first meet- 
ing was regularly called because 7 days’ notice was all that was required before the 
amendment came into operation. The second meeting Has clearly a continuation of 
the first meeting which was adjourned. The fact that the section was amended in 
the meantime had no effect on the second meeting so far as the procedure for con- 
vening it was oncerncd. The resolution passed at the meeting was therefore in order. 
But as the old section was no longer law when the second meeting was held, the 
decision passed at that meeting became final and no further confirmatory meeting 
was necessary (12). 

(4) Ibid, distinguishing Penarth Pontoon kc. Co. [1911] W.N. 240. 56 S.J. 124. 

(5) Penarth Pontoon kc. Co. (supra). 

( 6 ) Narayanlal v. Mancckji Petit Manufacturing Co. [1931! B. 354, 33 Bom. L.R. 556, 
133 l.C. 829. In this case Baker J. reviewed all relevant authorities. 

(7) Nagappa v'. Madras Race Club [1951] M. 831 (a), [1949] Mad. 808. 

(8) Bimal Singh v. Muir Mills Co. [1952J C. 645, 

(9) See Oxted Motor Co. [1921] 3 K.B. 32. 

(10) Baillie v. Oriental Telephone Co. [1915] i Ch. 503. 

(11) Neuschild v. British Equatorial Oil Co. [1925] Ch S46. 

(12) Khattar Electrical Engineering kc. [1938] Pesh 41. 
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87 ®. Notice by advertisement : — In the case of notice by advertisement, the 
date on which the advertisement appears is the date from which the days are to be 
counted (13). The date on which the notice is given is excluded (14). 

879 * “Not less than twenty-one days' notice : — This expression means 
*1 dear days exclusive of the day of service and exclusive also of the day on which 
the meeting was to be held, i.e., there must be an interval of 21 days in between 
the date of the meeting and the date of the service ot notice (15). See sub-s. (1) 
of s. 171. 

880. 1 Under the proviso to s. 81 (2) of the old Act the requirement as to this 
at days’ notice might be dispensed with by an agreement of all the members entitled 
to attend and vote and not merely of all the members entitled to vote and present 
in person or by proxy at the meeting. The proviso indicated the intention of the 
legislature that the provision in sub-s. (2) was mandatory and that it could be dis- 
pensed with only by the agreement of all members. An express consent of the 
members to waive the notice had to be established to sustain a plea of waiver of 
objection as 10 the legality of the notice (15). Now see sub-s. (2) of s. 171. 

88 If Chairman’s declaration : —The conclusiveness of the declaration of 
1 he chairman attaches to the declaration where the chairman does not find by his 
declaration the figures for or against the resolution. But where he finds the figures 
aud erroneously in point of law holds that the resolution has been duly passed, the 
resolution cannot be held to have been passed according to law (16). 

882 . Show of hands :—ln such meetings the declaration by the chairman of 
the result of a show of hands is an essential preliminary basis for all subsequent 
procedure including the demand for and the taking ot the poll (17). In the last 
cited case Lord Blanesburgh observed : "It is true that the chairman at the deferred 
shareholders’ meeting said that only deferred shareholders were to hold up 
1 heir hands. No one however can '-ay, the chairman perhaps least of all, whether 
all of the shareholdeis present, not being deferred shareholders, were obedient to 

his command A show of hands is the constitutional method of declaring 

1 he will of a meeting. It stands as the resolution of the meeting, unless the declara- 
tion of the chairman that the proposed resolution is thtreby carried or lost is sub- 
sequently displaced by the result of a poll thereafter duly demanded and taken. 
But from the very nature of the case there can, l suggest, be no valid demand for 
a poll unless there has been a valid show of hands.” 

883 . A company's articles of association provided that at least seven days' 
notice of a general meeting should be given to the members, that such notice might 
be served on any member either personally or through the post in a letter addressed 
to him at his registered place of abode ; and that if served by post it should be 
deemed to have been served at the time when the letter containing it would be 
delivered in the ordinary course of the post. The company passed a special resolu- 
tion for alteration of its objects. Notices of the meeting had not been sent to five 
shareholders entitled to vote who lived and had their registered address in South 
Africa. Held that the meeting was duly convened in manner provided by the 
articles pursuant to s. 117 of the English Act of 1929 (corresponding to the present 
section) and that the special resolution was valid (18). It was further held that the 
decision of Malins, V. C. on exactly similar articles in In re Union Hill Silver Co.. 

(13) Mercantile Investment Co. [1893] 1 Ch. 4840., 48911. 

(14) See Goldsmith’s Co. v. West Metropolitan Ry. [1904] 1 K.B. 1. 

(15) Nagappa v. Madras Club [1949] Mad. 808, 62 M.L.W 341, [1949] 1 M.L.J. <>62, 

[j 9$ if M. "831 (2). 

(16) Dhakeswari Cotton Mills v. Nilkamal [1937] C. 645, 41 C.W.N 1137. 

07 )Carruth v. Imperial Chemical Industries [1937] A.C. 707 (755). 

(18) In re Warden Sc Hotchkiss, Ltd. [1945] 1 Ch. 270 (C A.). 
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Ltd . (19), that it was unnecessary to serve shareholder* who lived and had their 
registered addresses abroad had stood unreversed for seventy-five years, and whatever 
would have been the decision of the Court had the case been res Integra they would 
not now reverse a decision the reversal of which might result in casting doubt on 
t itlesi' to property (18). 

190. Resolutions requiring special notice. — (1) 
Where, by any provision contained in this Act or in the 
articles, special notice is required of any resolution, notice of 
the intention to move the resolution shall be given to the 
company not less than twenty'eight days before the meeting at 
which it is to be moved, exclusive of the day on which the 
notice is served or deemed to be served and the day of the 
meeting. 

(2) The company shall give its members notice of any such 
resolution at the same time and in the same manner as it gives 
notice of the meeting, or if that is not practicable, shall give 
them notice thereof, either by advertisement in a newspaper 
having an appropriate circulation or in any other mode allowed 
by the articles, not less than twenty-one days before the 
meeting. 

(3) If, after notice of the intention to move such a re- 
solution has been given to the company, a meeting is called 
for a date twenty-eight days or less after the notice has been 
given, then, notwithstanding anything contained in sub-sections 
(1) and (2), the notice, though not given within the time required 
by this section, shall be deemed to have been properly given 
for the purposes thereof. 

This section is new. In is based on s. 142 of the English Act of 1948 and para 78 
of the C. L. C. R. which recommends the incorporation of this section — Notes on 
Clauses , 

The C. L, C. observe: “Following the provisions of s. 142 of the English Com- 
panies Act, 1948, we also suggest that in certain cases, which wc have indicated in 
the Annexure of our Report and in the Addendum attached to it, a 'special notice* 
as defined in this section should be required. A 'special notice’ of a resolution to 
he moved at a meeting of a company requires (hat the intention to move the resolu- 
tion should be given to the company not less ihan twenty-eight days before the 
meeting at which it is moved and the company must give its members notice of any 
such resolution at the same time and in the same manner as it gives notice of the 
meeting, or if that is not practicable, shall give the notice by advertisement in a 
newspaper having an appropriate circulation or in any other mode allowed by the 
articles not less than twenty-one days before the meeting. Under the English Act, 
a special notice is required in the case of a resolution to remove a director (s. 184) 
or to dispense with a director’s age limit (s. 185), or to propose the appointment of 
an auditor other than the retiring auditor (s. (C. I,. C. R., para 78). 

Some verbal change has been made in this section by the Joint Committee. 


(19) [1870] as I.T. 400. 
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88 3 A. Where special notice it required to be gives : — Under the present 
Act a special notice is required to be given— 

For a resolution at an annual general meeting appointing as auditor a person 
other than a retiring auditor or providing expressly that a retiring auditor shall not 
be re-appointed— s. *#5 (1). 

For any resolution appointing, or approving the appointment of, any person 
referred to in els. (a) to (g) of sub*$. (1) of s. 2G1, as a director of the company. Any 
such notice given, to the company, and by the company to its members, must set 
out the reasons which make the resolution necessary — s. 1*61 (2) and (3). 

For any resolution declaring that the age limit of 65 years shall not apply to a 
particular director. Notice of any such resolution given to the company, and by 
the company to its members must stale or must have strud the age of such director 
- s. 281 («) and (3). 

For any resolution to remove a director under s. 184 or to appoint somebody 
instead of a director so removed at the meeting at which he is removed — s. 284 (2). 


191. Resolutions passed at adjourned meetings. — 
Where a resolution is passed at an adjourned meeting of — 

(a) a company ; 

, ( b ) the holders of any class of shares in a com- 

pany; or 

(c) the Board of directors of a company ; 
the resolution shall, for all purposes, be treated as having 
been passed on the date on which it was in fact passed, and 
shall not be deemed to have been passed on any earlier date. 

This section also is new. It is based on s. 144 of the English Act as retoin* 
mended by tlu* C. L. C. —Notes on Clauses. 


192. Registration of certain resolutions and agree- 
ments. — (1) A copy of every resolution or agreement to 
which this section applies shall, within fifteen days after the 
passing or making thereof, be printed or typewritten and duly 
certified under the signature of an officer of the company and 
filed with the Registrar who shall record the same. 

(2) Where articles have been registered, a copy of every 
such resolution or agreement for the time being in force shall 
be embodied in or annexed to every copy of the articles 
issued after the passing of the resolution or the making of 
the agreement. 

(3) Where articles have not been registered, a printed 
copy of every such resolution or agreement shall be forwarded 
to any member at his request, on payment of one rupee. 

(4) This section shall apply to— 

(a) special resolutions ; 
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(b) resolutions, which have been agreed to by all the 
members of a company, but which, if not so agreed to, 
would not have been effective for their purpose unless they 
had been passed as special resolutions ; 

(c) any resolution of the Board of directors of a * 
company or agreement executed by a company, relating to 
the appointment, re-appointment or renewal of the appoint- 
ment, or variation of the terms of appointment, of a 
managing director ; 

(d) any agreement relating to the appointment, re- 
appointment or renewal of the appointment of a managing 
agent or secretaries and treasurers for a company, or 
varying the terms of any such agreement, executed by 
the company ; 

(e) resolutions or agreements which have been agreed 
to by all the members of any class of shareholders but 
which, \if not so agreed to, would not have been effective 
for their purpose unless they had been passed by some 
particular majority or otherwise in some particular manner ; 
and all resolutions or agreements which effectively bind 
all the members of any class of shareholders though not 
agreed to by all those members ; and 

(f) resolutions requiring a company to be wound up 
voluntarily passed in pursuance of sub-section (1) of 
section 484. 

(5) If default is made in complying with sub-section (1), 
the company, and every officer of the company who is in 
default, shall be punishable with fine which may extend to 
twenty rupees for every day during which the default continues. 

(6) If default is made in complying with sub-section (2) 
or (3), the company, and every officer of the company who is 
in default, shall be punishable with fine which may extend to 
ten rupees for each copy in respect of which default is made. 

(7) For the< purposes of sub-sections (5) and (6), the 
liquidator of a company shall be deemed to be an officer of 
the company. 

This section is based on s. 82 of the previous Act ami s. 143 of the English Act 
of 1948. Sub s. (4) (c) [now (d)] of this section gives effect to the C. L. C.'s recom- 
mendation in para 35 of their Report — Notes on Clauses. 

“Having regard to the importance of managing agents in the working of Joint 
Stock Companies in this country, wc recommend that copies of managing agency 
agreements or where such agreements are still under consideration at the time of the 
preparation of the articles of a company, copies of the draft of speh agreements 
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should be printed and affixed to the articles of association before .they are registered. 
When the agreement has been finall) executed copies of the agreement should be 
attached to the articles of assentation and one copy should be filed with the Regis- 
trar of Joint Stock Companies” (C. L. C. R., para 35). # 

This was originally cl. 184 of the Bill in which some alterations Have been made 
by the Joint Committee with the following observation: “The Joint Committee 
being of opinion that all agreements relating to the appointment of a managing 
director must be registered, paragraph (r) of sub-clause (4) makes the necessary pro- 
vision” ( vide J. C. R., para 74). 

884. Registrar's powers : — In registering the alteration of articles under this 
section the Registrar has a discretion similar to that which he has under s. 33 in 
registering the memorandum and articles of association. So where a company by 
altering its articles of association proposes to carry on a business which amounts to 
a lottery, the Registrar can refuse to register such alteration. It is better to stop it 
at the threshold rather than to allow it to proceed on the lines and then wind it 
up as an illegal company after several persons have pul their money into the 
scheme (30). 


193. Minutes of proceedings of general meetings and 
of Board and other meetings. — (1) Every company shall 
cause minutes of all proceedings of general meetings, and of 
all proceedings at meetings of its Board of directors or of 
committees of the Board, to be entered in books kept for 
that purpose. 

(2) The minutes of each meeting shall contain a fair and 
correct summary of the proceedings thereat. 

(3) All appointments of officers made at any of the 
meetings aforesaid shall be included in the minutes of the 
meeting. 

(4) In the case of a meeting of the Board of directors or 
of a committee of the Board, the minutes shall also contain — 

(a) the names of the directors present at the 
meeting ; and 

(b) in the case of each resolution passed at the 
meeting, the names of the directors, if any, dissenting from, 
or not concurring in, the resolution. 

(5) Nothing contained in sub-sections (1) to (4) shall be 
deemed to require the inclusion in any such minutes of any 
matter which, in the opinion of the chairman of the meeting— 

(a) is, or could reasonably be regarded as, defamatory 
of any person ; 

(b) is irrelevant or immaterial to the proceedings ; or 


(so) Pioneer M. B. Sc F. Society t/. Asst. Registrar [1933] M. 1*9. 141 I.C 177. 
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(c) is detrimental to the interests of the company. 

Explanation. — The chairman shall exercise an absolute 
discretion in regard to the inclusion or non'inclusion of any 
matter in the minutes on the grounds specified in this 
sub-section. 

(6) If default is made in complying with the foregoing 
provisions of this section in respect of any meeting, the 
company, and every officer of the company who is in default, 
shall be punishable with fine which may extend to fifty rupees. 

This section is based on s. 83 of the previous Act, s. 145 of the English Act of 
1948 and the redraft suggested by the C. L. C. at pages 353 and 354 of their Report 
— Notes on Clauses . Some verbal changes have been made by the Joint Committee in 
this section. 

884 A. As to the right of inspection under the common law and the right to 
lake copies of the minutes, see Hamestuar v. Calcutta Wheat & Seed Assn, (21) and 
notes to regulation 95 of Tabic A post. 

885 . Minutea : — “Directors ought", as observed by Kekewich J., “to place on 
record either in formal minutes or otherwise the purport and effect of their delibera- 
tions and conclusions ; and if they do this insufficiently or inaccurately they cannot 
reasonably complain oi inferences diifcrcitL from those which they allege to be 
right” (2 2). 

Entries made in a number of loose leaves iastened together in two rovers are not 
admissible in evidence as minutes within the meaning of this section. In such a 
physical condition at any moment, if any one wishes to do so he can lake any, 
number of leaves out and substitute any iiumbej of other leaves. It is a thing with 
which any one disposed to be dishonest can easily tamper. Further, it is not a book 
within the meaning of the section (*3). 

It is usual to “confirm” the minutes of the previous board meeting. The word 
“confirm” sometimes means merely to verily. It is common!) used in that sense, at 
the meetings of public bodies which confirm the minutes of the last meeting, not 
meaning thereby that they have given them force but merely that they declare them 
to be accurate (54). 

The adoption of the minutes at a subsequent meeting of directors does not make 
those taking pait in such adoption responsible for tin acts done at Lhc earlier 
meeting (25). 

After the chairman has signed the minutes, they cannot be altered (26). A 
minute book purporting to be signed “W. S. Deputy Chairman” was evidence per se 
without proof that W. S. was in fact Deputy Chairman, or as such presided at the 
meeting (*7). 

The minutes of a meeting are not the exclusive evidence of what took place at 
the meeting, and an unrecorded resolution may be proved aliunde (28). If the books 

(31H1938I Q. 89, 4* C.W.N. j6j. 

(22) Liverpool Household Stores Assn. [1890] 59 L. J. (Cl?.) did, 62 L.T. 873, 875. 

(23) Hearts of Oak Assurance Co. v. Fowler [1936] 1 Ch 76. 

(24) Queen v. Mayor of York [1853] 1 E. 8 c B. 588, 594. 

(25) Burton v. Bevan [1908] 2 Ch. 240; Lucas v. Fitzgerald [1905] 20 T.L.R. 16, 

(26) Cawley 8c Co. [1889] 42 Ch. D. 309. 

(27) Sheffield &c. Co. v. Woodcock ft 841] 7 M. 8c W. 574. 

(28) Knight's case 1 18(17] 2 Ch. App. 321 ; Fireproof Doors Ltd. [1916] st Ch. 142 ; 

Foster v. Foster [npfi| 1 Ch. 532. Sec also Transport Co. v. Tinneveli M. B. 

Service Co. [1955] N.U.C. 3186 (Mad.). 
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of a company show the record of a transaction, e.g., forfeiture of shares, the Court 
will presume that such a resolution has been passed (39V The minutes are however 
prima facie evidence of what happened at the meeting. Courts will incline mow in 
favour of validity of the proceedings, if facts invalidating the proceedings are not 
established beyond doubt (go). A case of fraud or overbearing influence is necessary 
for interference by the Court (31). 

The minutes, to be valid, musi be made within a reasonable time (32). The 
directors cannot make any disposition of the minute-book which is inconsistent with 
the articles (33). 

886. Resolution : — The articles of association often provide that, a letter 
signed by all the directors shall have the same effect as a resolution of the Board. In 
the absence of such a provision, the directors cannot act without a meeting (34). 

887* Position, powers and duties etc. of secretary : — It is usually the 
duty of the secretary to prepare the minutes of the proceedings of the general as well 
as the directors’ meetings. He may be regarded as a servant of the company (35). 
It was at one time thought that a master was not liable for the wrong of his servant 
or agent, if it was not committed for the master’s benefit (36) ; but it has afterwards 

been held by the House of Lords that the language of Willes J. in Barwick v. English 

Joint Stock Bank (36) has been misunderstood ; the true principle is, their Lordships 
declare, that a principal is liable for the acts of his agent acting within the scope 
of his authority, whether the fraud is committed for the benefit of the principal or 
for the benefit of the agent (37). “If the agent”, as observed by Lord Ix>reburn L. 

C., ‘commits fraud purporting to act in the course of business such as he was 

authorized, or held out as authorized to transact on account of his principal, then 
the latter may be held liable for it. And if the whole judgment of Willes J. be 
looked at instead of one sentence alone, he does not say otherwise” (38). The general 
rule and the reason therefor were however correctly laid down by Willes J., in the 
above case: “The general rule is that the master is answerable for every such 
wrong of the servant or agent as is committed in the course of the service and for 
the master’s benefit, though no express command or privy of the master be proved 
.... It is true he has not authorised the particular act but he has put the agent 
in his place to do that class of acts, and he must be answerable for the manner in 
which the agent has conducted himself in doing the business which it was the act 
of his master to place him in” (39). But where a secretary forged the signature of 
directors to a cheque which was paid by the bank, the company was held entitled to 
repudiate the cheque and recover the amount from the bank (40) 


(39) Knights’s case (supra), 

(30) Rebcllo v. Co operative 8c<\ Co. [1924I 28 Bom. L.R. 907. 

(31) Parasuram *>. Tata Industrial Bank [1924] sfi Bom. L.R. 987. 

(32) Toms v. Cinema Trust Co. 1 1 5] W.N. 29. 

(33) Capital Fire Insurance Assn. [1883] 24 Ch. D. 408, 414. 

134) D’Arcy v. Tamar Hill Kit Ry. Go. |iM> 7 l * : Hayerafi Gold Reduction 

Co. f 1900] 2 Ch. 230; but see Southern C. D. Bank v. Rider [1895! 73 I..T. 374 
and Collie’s Claim' [1871] 12 Eq. 24O. 258. 

(35) Cairnev v. Back [1906] 2 K.B. 748. 

(36) Barwick v. English Joint Stock Bank [1867] L.R. 2 Ex. 259. ib L. I 461. 

(37) Lloyd v. Grace Smith & Co. [iqu] A.G. 716. This has been followed in India 
in a case in which the author of this book relied upon Barwick v. Joint Stock 
Bank (supra) but was overruled by Chat ter jee & Pearson JJ. ; see Dinabandhu 
v. Abdul Latif [1922] 27 C.W.N. 18; sec also Sherajan v. Alimaddi [1915] 20 


C.W.N. 268. 

(38) Lloyd v. Grace Smith & Co. (supra) at p. 7 * 5 - 

(*b) Barwick v. English Joint Stock Bank (supra) at pp. abg- *<*. 

(Io) Kepitgulla Rubber Estates v. National Bank of India [ipoo] * KB, 1010 : see also 
Ruben v. Great Fingal Consolidated [1906] A.C. 4 3'). 
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A statement in the articles of association that a certain person shall be the secre- 
tary . or other officer of the company will not he treated as a contract (41). Such person 
should see that the appointment be made by a resolution or by an agreement duly 
executed after incorporation of the company. 

The secretary as a servant of the company is hound to carry out the duties assign- 
ed to him. and an agreement between him and the company cannot be read ' as 
precluding the latter from appointing a general manager (49). Where the secretary 
left his employment without reason, he is not entitled to bring a suit for damages (49). 

The secretary being a servant of the company is precluded from accepting 
presents or bonuses from the promoters. If he does so, he will have to account for 
them (48). 

The secretary is the agent of the company through whom the clerical work is 
done. He must obey the orders of the directors and give effect to their resolutions 
by issuing notices, sending circulars, writing letters and the like. He will also pre- 
pare the agenda for the directors' meetings and general meetings of the company, 
and usually write up minutes either from his own notes or from those of the chair- 
man of the meeting. He will conduct the ordinary correspondence of the company 
and answer enquiries or direcl clerks to do so (44). But it is no part of his duties 
to answer enquiries about moneys owing from the company or to make representa- 
tions on behalf of the company in any matters except those that fall directly within 
the scope of the company's business (45). If an agent does an act within the scope 
of his authority, it binds the principal even if the motive was wrongful and the act 
was done with a view to his private advantage, provided the other party has no 
knowledge of the wrong (4O). 

The duty of the secretary includes certifying transfers and receiving and registering 
notices on behalf of the company. But where the same man is the secretary to two 
companies, knowledge acquired by him for one company is not notice to the other (47). 

A secretary as such has no authority to bind the company by contract or to make 
representations as to the company's affairs, so as to induce people to take shares (48), 
or to register a transfer until it is passed by the company's directors (49). He can 
certify a transfer, but if he docs so fraudulently, the company will not be liable (50). 
If a secretary give untrue answers <0 inquiries for his own private ends, the company 
wilt be liable (51). “A secretary is a mere servant ; his position is that he is to do 
what he is told and no person can assume that he has any authority to make repre- 
sentations binding on the company, nor can any one assume that statements made by 
him are necessarily to he accepted as trustworthy without further inquiry any more 
than in the case of a merchant* it can be assumed that one who is only a clerk has 
authority to make representations to induce persons to enter into contracts*’ (59). 

(41) See Browne v. La Trinidad f 1 887 1 37 Ch. D. I. 

(42) Krishna v. Indo-Union Assurance Co. 1 1 94H] 1 M.L.J. 79. 

(,;$) McKay’s case [1876] 2 Ch. I). 1. 

(44) Gorc-Browne, jjfith cd., p. 35 7 ; see also Palmer*:, Company Law, 131I1 ed , p. 275. 

(45) Sec Bishop v. Balkis Consolidated Co. [1890] 25 Q.B.D. 512 ; George Whitechurch 

Cavanagh [1902] A.C. 117. 

(4*h Hambro v. Burnand [ 1 fK>s] 2 K.B. 10: Bryant v. La Banque du Peuple [1893] 
A.C. 170. 

(47) Fenwick, Stobart & Co. [1902] 1 Ch. 507. 

(48) Barnett. Hoarcs & Co. v. South London Tramways Co. [1887] 18 Q.B.D. 815; 
Newlands v. National F. A. Assn. [1885] 53 L.T. 242 ; Diwan Chand v. Gujran- 
walla Sugar Mills Co. [1937] L. 644. 

(49) Chida Mines v. Anderson [1905] 22 T.L.R. 27 ; Tndo-China Steam Nagivation Co. 
[1917] 2 Ch. 100. 

(50) George Whitechurch v. Cavanagh (supra). 

(51) British Mutual Banking Co. v. Charnwood Forest Ry. Co. [1887] 18 Q.B.D. 714. 

(52) Barnett, Hoares k Co. v. South London Tramways Co. [1887] 18 Q.B.D. 81 r ? — 
per Lord Esher, M.R. at p. 817. 
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Where over payment was made by a company to its landlord without making proper 
deduction on account of income-tax, under a mistake of fact, the company was 
entitled to recover the sum overpaid notwithstanding the secretary's knowledge of the 
terms of the lease (53). 

A secretary, unless authorized bv the Board of directors, cannot convene a genera! 
meeting (54). or strike a name off the register of members (55). An act done by the 
secretary after mentioning the matter to some of the directors, but without any 
express approval of the directors and without a Board meeting being held to consider 
the question, will not. be considered the act of the directors (56). 

A secretary who has in fact acted as a manager is liable for negligence in pre- 
paring balance-sheets and accounts whereby he has caused dividend to be paid out 

of capital (57). 

A secretary will be liable for misfeasance if he receives an improper commis- 
sion (58), but he will not be personally liable for misapplication of the company’s 
funds though he may have been aware of it (59). 

The resolution to dismiss a secretary, even if defective for want of proper notice, 
is a matter within the powers of the company, and the secretary cannot treat it as 
void (60). 

A secretary may be paid out of profits by contract (61), 

If the secretary, having plenary power under the articles to enter into a mort- 

gage on behalf of the company, think it advisable to take direct sanction of the 
directors, but docs not disclose to them his interest in the mortgage which he is 
bound to disclose, he cannot afterwards take shelter in the fact that he could him- 
self have sanctioned the mortgage (6a), 

194. Minutes to be evidence. — Any such minute, if 
purporting to be signed by the chairman of the meeting at 
which the proceedings took place or by the chairman of the 
next suceeding meeting, shall be evidence of the proceedings. 

This section is based on s. 83 (a) of the previous Act and s. 145 (2) of the English 
Act of 1948 — Notes on Clauses. See notes to s. 193. 

195. Presumptions to be drawn where minutes duly 
drawn and signed. — Where minutes of the proceedings of 
any general meeting of the company or of any meeting of its 
Board of directors or of a committee of the Board have been 
made and signed in accordance with the provisions of sections 
193 and 194, then, until the contrary is proved, the meeting 
shall be deemed to have been duly called and held, and all 

(53) Turvcy v. Denton [1952] 2 A.E.R. 1025. 

(54) Slate, of Wyoming Syndicate [1901] 2 Ch. 431. 

(55) Wheatcroft’s case [1873] 29 L.T. 324. 

(#6) Haycraft Gold Reduction ' Co. [iqoo] 2 Ch. 250; Stale of Wyoming syndicate 
(supra). 

(57) Municipal Freehold Land Go. v. PoIIingion fiflqo] 63 I,.T. 238. 

(58) Mac.Kay’s case f 1 876] 2 Ch. D. I. 

(59) Joint Stock Discount Co. v. Brown [1869] 8 Eq. 381. 

(60) Tanjore Permanent Fund v. Sadasiva [1926] 50 479, fipafi] M. 795. 

(61) Spanish Prospecting Co., [1910] W.N. 241, [1911] 1 Gn.. 9. 

(62) Pydah v: Guntur Cotton Sec. Mills [1929] M. 353 [1929] M.W.N. 481, 115 T.C. 486. 
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proceedings thereat to have duly taken place, and in particular, 
all appointments of directors or liquidators made at the 
meeting shall be deemed to be valid. 

This section is based on s. 83 (3) of the previous Act and s. 145 (3) of the Eng- 
lish Act of 1948 — Notes on Clauses. See notes to s. 193. 

196. Inspection of minute books of genera! 
meetings. — (1) The books containing the minutes of the 
proceedings of any general meeting of a company held on or 
after the 15th day of January, 1937, shall — 

(a) be kept at the registered office of the company, and 

(b) be open, during business hours, to the inspection 
of any member without charge, subject to such reasonable 
restrictions as the company may, by its articles or in 
general meeting impose, so however that not less than two 
hours in each day are allowed for inspection. 

(2) Any member shall be entitled to be furnished, within 
seven days after he has made a request in that behalf to the 
company, with a copy of any minutes referred to in sub- 
section (1), on payment of six annas for every one hundred 
words of fractional part thereof required to be copied. 

(3) If any inspection required under sub-section (1) is 
refused, or if any copy required under sub-section (2) is not 
furnished within the time specified therein, the company, and 
every officer of the company who is in default, shall be 
punishable with fine which may extend to five hundred rupees 
in respect of each offence. 

(4) In the case of any such refusal or default, the Court 
may, by order, compel an immediate inspection of the minute 
books or direct that the copy required shall forthwith be sent 
to the person requiring it. 

This section is based on sub-ss. (4) to (7) of s. 83 of the previous Act and s. 146 
of the English Act of 1948. See notes to s. 193. 


197. Publication of reports of proceedings of general 
meetings.— (1) No document purporting to be a report of 
the proceedings of any general meeting of a company shall be 
circulated or advertised at the expense of the company, unless 
it includes the matters required by section 193 to be contained 
in the minutes of the proceedings of such meeting. 

(2) If any report is circulated or advertised in contraven- 
tion of sub-section (1), the company, and every officer of the 
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company who is in default, shall be punishable, in respect of 
each offence, with fine which may extend to five hundred 
rupees. 

This section is new. It is based on para 79 of the C. L. C. R. and recommend- 
ation (ii) at page 252 of the Report— Notes on Clauses. 

4 ‘In view of the fact that general meetings are very sparsely attended, a practice 
has grown up of circulating the minutes of such meetings to all shareholders* It is, 
therefore, essential that these meetings should contain a brief but authentic record 
of all that happens at general meetings so that the absentee shareholders may be in 
a position to form some reliable idea of what transpired at these meetings. We, 
therefore, recommend (vide item 4 of the Addendum to the annexure) that the pro- 
visions of this section should be so amended as to provide explicitly that the minutes 
of the general meeting should contain a fair summary of the proceedings of such 
meeting, and in particular of all material questions asked or comments made. 
We further recommend that such minutes should not be circulated or advertised at 
the expense of a company, unless they contain the matters mentioned above. It will 
be necessary for the chairman of the meeting to decide what is a fair summary of its 
proceedings or what questions asked or comments made would be deemed to be 
material for the purposes of the meeting, but a statutory obligation to cast the minutes 
in a particular manner will, we trust, be a useful safeguard against tlieir manipula- 
tion by dishonest aiul unscrupulous persons’* (C. T.. C. R., para 79). 

Managerial Remuneration, etc. 

198. Overall maximum managerial remuneration and 
minimum managerial remuneration in the absence or 
inadequacy of profits. — (1) Save as otherwise expressly 
provided in this Act, in the case of a public company or a 
private company which is a subsidiary of a public company, 
the total remuneration payable by the company to its directors, 
its managing agent or secretaries and treasurers, if any, and 
its manager, if any, shall not exceed eleven per cent, of the 
net profits of the company, computed in the manner laid down 
in sections, 349, 350 and 35 1» except that the remuneration of 
the directors shall not be deducted from the gross profits. 

(2) The percentage aforesaid shall be exclusive of any 
fees payable to directors for meetings of the Board attended 
by them. 

(3) Nothing contained in sub-sections (1) and (2) shall 
be deemed— 

(a) to prohibit the payment of a monthly remuneration 

to directors in accordance with the provisions of 
section 309 or to a manager in accordance with 
the provisions of section 387 ; or 

(b) to affect the operation of sections 352, 353, 354, 

356, 357, 358, 359 or 360. 
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(4) Notwithstanding anything contained in subsections 
(1) to (3), if in any financial year, a company has no profits 
or its profits are inadequate, the company may pay to any 
director or directors including managing or whole-time 
directors, if any, its managing agent or secretaries and 
treasurers, if any, and its manager, if any, or if there are two or 
more of them holding office in the company, to all of them 
together, by way of minimum remuneration, such sum not 
exceeding fifty thousand rupees per annum as it considers 
reasonable : 

Provided that where a monthly payment is being made or is 
proposed to be made to any managing or whole-time director 
or directors and the manager or to any one or more of them 
and the Central Government is satisfied that for the efficient 
conduct of the business of the company, the minimum ream- 
neration of fifty thousand rupees per annum is or will be 
insufficient, the Central Government may, by order, sanction 
an increase in the minimum remuneration to such sum, for 
such period, and subject to such conditions, if any, as may be 
specified in the order. 

Seel ions 198 10 *04 arc new and have hern inserted h\ the Joint Committee with 
the lolloping observations: - “the Committee consider that then* should be an over 
all maximum for the managerial leinuncration payable to the directors, managing 
agent, Secretaries and Tieasmers and managers. The limit has been fixed at 11 per 
cent, of the net ptofits. inclusive ol any monthly payments made by way of remu- 
neration but exclusive of ices payable to directors tor attending the meetings of the 
Board of directois. It has been made cleai that the operation ol clauses 351 (now 
352) to 351 and 356 to gfio will not be affected by the provisions contained in this 
clause. 

“The Committee also considei that il in am financial year a company earns no 
profit 01 the profits ate inadequate, it may pay to any diiecioi including a managing 
or whole time director, its managing agent or Secretaries and Treasurers, if any, and 
its manager, it any, or if there are two 01 more of them holding office in the com- 
pany, to all of them together, a minimum remuneration not exceeding fifty thousand 
rupees per annum. New sub-clause (4) makes the necessary provision <v ( vide J. C. 
R.. para 75). 

The Proviso Lo subs. (4) has been inserted by the I, ok Sabha. 


199. Calculation of commission etc., in certain 
cases* — (1) Where any commission or other remuneration 
payable to any officer or employee of & company (not being a 
director, the managing agent, secretaries and treasurers or a 
manager) is fixed at a percentage of, or is otherwise based on, 
the net profits of the company, such profits shall be calculated 
in the manner set out in sections 349, 350 and 351. 
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(2) Any provision in force at the commencement of this 
Act for the payment of any commission or other remuneration 
in any manner based on the net profits of a company, shall 
continue to be in force for a period of ‘‘one year” from such 
commencement ; and thereafter shall become subject to the 
provisions of subjection (1). 


This section is new and has been inserted by the Joint Committee with the fol- 
lowing observations: “This reproduces original clause *96 of the Bill with some 
changes. It is considered that this provision is more appropriately placed in 
'Chapter I — General Provisions’ than in 'Chapter II— Directors/ as it applies not 
only to directors but also to other officers and employees of the company. 

“A special provision having been made for the calculation of the commission in 
the case of the manager, the clause has been made inapplicable to him also" (vide 
J. C. R., para 76). 

This section gives effect to the recommendation (iv) in para 146 of the C, L. C. 
R. See also sub-cls. (3) and (4) at page 374 of their redraft — Notes on Clauses . 

See notes to the last section. 

In sub-s. (2) of this section the period has been reduced to one year from two 
years by the Rajya Sabha. 


200. Prohibition of tax* free payments. — (1) No 
company shall pay to any officer or employee thereof, whether 
in his capacity as such or otherwise, remuneration free of any 
tax, or otherwise calculated by reference to, or varying with, 
any tax payable by him, or the rate or standard rate of any 
such tax, or the amount thereof. 

Explanation . — In this sub-section, the expression “tax” 
comprises any kind of income-tax including super-tax. 

(2) Where by virtue of any provision in force immediately 
before the commencement of this Act, whether contained in 
the company’s articles, or in any contract made with the com- 
pany, or in any resolution passed by the company in general 
meeting or by the company’s Board of directors, any officer or 
employee of the company holding any office at the commence- 
ment of this Act is entitled to remuneration in any of the 
modes prohibited by sub-section (1), such provision shall have 
effect during the residue of the term for which he is entitled to 
hold such office at such commencement, as if it provide j 
instead for the payment of a gross sum subject to the tax in 
question, which, after deducting such tax, would yield the net 
sum actually specified in such provision. 
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(3) This section shall not apply to any remuneration— 

(a) which fell due before the commencement of this 
Act, or 

(b) which may fall due after the commencement of this 
Act, in respect of any period before such commencement. 

This section is new and has been inserted by the Joint Committee with the fob 
lowing remark: “This reproduces original clause ^99 of the Bill. Being also a 
general provision, it has also been removed from Chapter II to Chapter I M (vide 
J. C. R., para 77). 

This section is based on para 88 of the C. L. C. R. and s. 189 of the English 
Act of 1948. It has been made clear that the intention underlying this section is 
that the actual amount paid should be made known, to the shareholders and other 
persons concerned — Notes on Clauses. 

“Wc recommend that no remuneration payable by the company to any officer, 
employee or servant of the company, should be tax-free. As the Cohen Committee 
pointed out. the principal objection to the practice of making tax-free payment t is 
that it creates a class of persons who are immune from any future increase in taxa- 
tion. Further, this practice has the effect of making it difficult for shareholders to 
assess the burden imposed on a company by its salaries and wages bill” (para 88 of 
the G. F. C. R.). 

See notes to s. 198. 


201. Avoidance of provisions relieving liability of 
officers and auditors of company. — (1) Save as provided 
in this section, any provision, whether contained in the articles 
of a company or in an agreement with a company or in any 
other instrument, for exempting any officer of the company or 
any person employed by the company as auditor from, or 
indemnifying him against, any liability which, by virtue of any 
rule of law, would otherwise attach to him in respect of any 
negligence, default, misfeasance, breach of duty or breach of 
trust of which he may be guilty in relation to the company, 
shall be void : 

Provided that a company may, in pursuance of any such 
provision as aforesaid, indemnify any such officer or auditor 
against any liability incurred by him in defending any proceed- 
ings, whether civil or criminal, in which judgment is given in 
his favour or in which he is acquitted or discharged or in con- 
nection with any application under section 633 in which relief 
js granted to him by the Court. 

(2) Nothing contained in the proviso to sub-section (1) 
shall apply to the constituted attorney of the managing agent of 
a company, unless such attorney is, or is deemed to be, an officer 
of the company. 
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Ttiis section has been inserted by the Joint Committee with the following 
remark : “This clause reproduces original clause 504 of the Bill. Being a general, 
provision, it has had also to be put in Chapter I instead of in Chapter II. Clause (a) 
of the proviso to sub-clause (1) has been omitted as being unnecessary, and a conse- 
quential change has been made in sub-dause («)" (vide J. C. R,, para 78). 

“This section is based on s. 86C of the previous Act and s. 205 of the English 
Act of 1948. The recommendation of the C. L. C. at page 258 of their Report have 
been incorporated " — Notes on Clauses 

See notes to s. 198. 

88 7 A. Indemnity : —Where the articles provide for indemnity to directors for 
anything done by them, except where loss has been incurred as the result of wilful 
neglect or default on their par^ in order to be guilty of wilful negligence the director 
must not only be guilty of, but he must know that he is committing, a breach ef 
duty or is recklessly careless in the matter. A director is justified in trusting the 
integrity, skill and competence of the officials unless he has grounds of suspicion. 
Insolvency of an official does not necessarily mean that he is dishonest (63), 


Prevention of Management by Undesirable Persons 

202* Undischarged insolvent not to manage compa- 
nies, — (1) If any person, being an undischarged insolvent, — 

(a) discharges any of functions of a director, or acts 
as or discharges any of the functions of the managing agent, 
secretaries and treasurers, or manager, of any company ; or 

(b) directly or indirectly takes part or is concerned in 
the promotion, formation or management of any company ; 

he shall be punishable with imprisonment for a term which 
may extend to two years, or with fine which may extend to 
five thousand rupees, or with both. 

(2) In this section, “company” includes — 

(a) an unregistered company ; and 

(b) a body corporate incorporated outside India, which 
has an established place of business within India. 

This section is new and has been inserted bv the Joint Committee with the fol- 
lowing remark: SS. 202 and 203 “reproduce original clauses 297 and 298 of 
Chapter II. Being general provisions, applicable to others besides directors, thev 
have also been put in Chapter I. 

“In ncw T clause 201 (now s. 202) the reference to an undischarged insolvent func- 
tioning as a director etc. with the leave of the Court has been omitted, as such in- 
solvent cannot act as a director at all. Sub-clause (2) which provides the procedure 
for applications for grant of leave by the Court has also had to be omitted, as a con- 
sequential change" (vide J. C. R., para 79). 


(65) Doss v . Connell [1937] M. 124. See also City Equitable Fire Insurance Co. [1925] 
\ Ch. 407 (434). 
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This section is based on s, 187 of the English Act of 1948. It has been made 
clear already that an undischarged insolvent cannot become director; bui he may 
discharge the functions of a director without being termed as such. This section is 
intended to prohibit this and also to prevent an undischarged insolvent from being 
appointed as managing director or manager of the company — Notes on Clauses. 

Sec notes to s. 198. 


203. Power to restrain fraudulent persons from 
managing companies. — (1) Where — 

(a) a person is convicted of any^offence in connection 
with the promotion, formation or management of a com- 
pany; or 

{b) in thecourse of winding up a company it appears 
that a person — 

(i) has been guilty of any offence for which he is 
punishable ( whether he has been convicted or not ) 
under section 542 ; or 

(it) has otherwise been guilty, while an officer of 
the company, of any fraud or misfeasance in relation 
to the company or of any breach of his duty to the 
company ; 

the Court may make an order that that person shall not, 
without the leave of the Court, be a director of, or in any way, 
whether directly or indirectly, be concerned or take part in the 
promotion, formation or management of a company, for such 
period not exceeding five years as may be specified in the order. 

(2) In sub-section (1), the expression “the Court”, — 

(a) in relation to the making of an order against any 
person by virtue of clause (a) thereof, includes the Court 
by which he‘ is convicted, as well as any Court having 
jurisdiction to wind up the company as respects which the 
offence was committed ; and 

(b) in relation to the granting of leave, means any 
Court having jurisdiction to wind up the company as res- 
pects which leave is sought. 

(3) A person intending to apply for the making of an 
order under this section by the Court having jurisdiction to 
wind up a company shall give not less than ten days’ notice of 
his intention to the person against whom the order is sought, 
and at the hearing of the application, the last-mentioned person 
may appear and himself give evident or pall witnesses, 
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(4) An application for the making of an order under thi« 
section by the Court having jurisdiction to wind up a company 
may be made by the Official Liquidator, or by the liquidator of 
the company, or by any person who is or has been a member 
or creditor of the company. 

(5) On the hearing of any application for an order under 
this section by the Official Liquidator or the liquidator, or of 
any application for leave under this section by a person against 
whom an order has been made on the application of the Official 
Liquidator or liquidator, the Official Liquidator or liquidator 
shall appear and call the attention of the Court to any matters 
which seem to him to be relevant, and may himself give 
evidence or call witnesses. 

(6) An order may be made by virtue of sub-clause (ii) of 
clause (£>) of sub-section (1), notwithstanding that the person 
concerned may be criminally liable in respect of the matters on 
the ground of which the order is to be made, and for the 
purposes of the said sub-clause (ii), the expression “officer" 
shall include any person in accordance with whose directions 
or instructions the Board of directors of the company has been 
accustomed to act. 

(7) If any person acts in contravention of an order made 
under this section, he shall, in respect of each offence, be 
punishable with imprisonment for a term which may extend 
to two years, or with fine which may extend to five thousand 
rupees, or with both. 

(8) The provisions of this section shall be in addition to, 
and without prejudice to the operation of, any other provision 
contained in this Act. 

This section is new. It is based on s. 188 of the English Act of 1948, and para 94 
of the C. L. C. R .— Notes on Clauses. 

“The effect ol this section is that a person guilty of an offence mentioned in it 
may he disqualified for a maximum period of five years from being concerned with 
or taking part in the management of a company without the leave of the court, 
having jurisdiction to wind it up. This disqualification may be imposed by anv court 
before whom a person is convicted of any offence in connection with the promotion, 
formation or management of a company or by any court in course of winding up 
oi a company, if it appears to ir that the person has carried on the business of a 
company with the intention to defraud creditors or for any fraudulent purpose or 
has been otherwise guilty of any fraud in relation to the company or has otherwise 
been guilty while an officer of the company of any breach of his duty to the company 
whether he has been convicted of any offence or not” (para 94 of the C. L. C. R.). 

See notes to ss. 198 and 20s. The Joint Committee observes: In the new clause 
stos (now s. so 3), sub-clause (8) is an addition made by the Joint Committee as a 
measure of caution {vide J, C. R., para 79), 
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Restriction on appointment of firms and bodies corporate to offices 

204 . Restriction on appointment of firm or body 
corporate to office or place of profit under a company.—* 

(1) Save as provided in sub-section (2), no company shall, 
after the commencement of this Act, appoint or employ any 
firm or body corporate to or in any office or place of profit 
under the company, other than the office of managing agent or 
secretaries and treasurers, for a term exceeding five years 
at a time. 

(2) Sub-section (1) shall not apply to the appointment 
or employment of a firm or body corporate as a technician or 
a consultant, — 

(i) unless the firm or body corporate aforesaid is 
already the managing agent or secretaries and treasurers of 
the company ; or 

(ii) unless a partner in the firm aforesaid, or a director 
or member of the body corporate aforesaid being a private 
company, or a director of the body corporate aforesaid not 
being a private company, is — 

already the managing agent of the company ; 

or a member of the firm, a director or member of the 
private company, or a director of the body corporate 
not being a private company, which firm, private company 
o* body corporate is already the managing agent or the 
secretaries and treasurers of the company. 

(3) Any firm or body corporate holding at the commence- 
ment of this Act any office or place of profit under the company 
shall, unless its term of office expires earlier, be deemed to 
have vacated its office immediately on the expiry of five years 
from the commencement of this Act. 

(4) Nothing contained in sub-section (1) shall be deemed 
to prohibit the re-appointment, re-employment, or extension 
of the term of office, of any firm or body corporate by further 
periods not exceeding five years on each occasion : 

Provided that any such re-appointment, re-employment or 
extension shall not be sanctioned earlier than two years from 
the date on which it is to come into force. 

(5) Any office or place in a company shall be deemed 
to be an office or place of profit under the company, within 
the meaning of this section, if the person holding it obtain? 
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anything by way of remuneration, whether as salary, fees, 
commission, perquisites, the right to occupy free of rent any 
premises as a place of residence, or otherwise. 

(6) This section shall not apply to a private company, 
unless it is a subsidiary of a public company. 

Sec notes to s. 198. 

Sub-s. (2) of this section lias been altered by the Lok Sabha by substituting the 
new cl. (ii) for the original els. (ii) to (iv), by altering the Proviso to sub-s. (4) and by 
substituting the new sub-s. (5) for the original sub-s. (5). 

Dividends and manner and time of payment t hereof 

205. Dividend to be paid only out of profits. — No 
dividend shall be declared or paid except out of the profits 
of the company or out of moneys provided by the Central 
or a State Government for the payment of the dividend in 
pursuance of a guarantee given by such Government. 

Explanation . — Nothing in this section shall be deemed to 
affect in any manner the operation of section 208. 

SS 205, 206 and 207 aie based on ihe C. I.. (Vs recommendation at page 541 of 
llieii Report undet leg. 97 ol Table A of the previous Act-- Notes on Clauses, 

S. 205 pmvides foi the pavnieut ol the di\idcnd only out of profits present or 
past ibid. 

This was oiiginally cl. 190 ol the Bill in which alterations have been made by 
the Joint Committee with the following observation: “It has been made dear, ex 
dbundanti tavlelo , that a company may pay dividends not onlv out of piohls but also 
out of moneys piovidcd b> the Cent 1 a! 01 a State Government I01 the pavment of 
dividend, in pursuance of a guarantee given b) such Government” (vide J. C. R., 
pa 1:1 80). 

This section is based on Reg. 97 of Table A of the previous Act and Reg. 116 
of 'Table A of the English Act of 1948 

888. Meaning of the section : — "'ihe law is much more auurairh express 
cd by saying that dividends cannot he paid out ol capital than hv saving that thev 
can only be paid out of profits The last expression leads to the infeienco that the 
capital must always be kepi up and be tepresonted b\ assets which it sold would pro* 
dute it and this is moie than is requited by law (64). Perhaps the shortest way or 
expressing the distinction which l am endeavouring to explain is to sa> that fixed 
capital may be sunk and lost and yet the excess of current payments may be 
divided (65). but that the floating or circulating capital must be kept up, as other- 
wise it will enter into and form part of such excess in which case to divide such 
excess without deducting the capital which forms part ol it will be contrary to law” 
(66). There is no rule of law that profit of one year’s trading could not be divided 

(64) National Bank of Wales [1899I 2 Ch. 629 ; Ammonia Soda Co. v. Chamberlain 

[1918] i Ch. 266; Lawrence v. West Somerset Ry. Co. [1918] 2 Ch. 250: l.ee v. 

Neuchatel Co. 14889] 41 Ch. I). 1 ; Wilmer v. Macnamara [1895] 2 Ch. 245; 

Kingston Cotton Mills [1896] 1 Ch. 331. 348. 

(65) Re Jowitt [1922] 2 Ch. 442. 

(66) Verner v . General Investment Trust [1894] * Ch. * 89 ’ at P- *66 per I-indley L, J. 
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merely because on the profit and loss account there was a debit balance on the trad* 
ing of fopner year (67). 

“The statutes do not expressly prohibit payment of dividends out pf capital, but 
their provisions are wholly inconsistent with return of capital to shareholder'* (66). 
Dividends must not be paid out of capital (68) , *.«?., under the guise of paying divi- 
dend* the company must not return any part of the subscribed capital to the 
members (69). 

688 A. Distinction between the two expressions “The two proposi- 
tions (1) that dividends must not be paid out of capital, and (a) that dividends may 
be paid out of profits arc not identical but diverse. The first is the requirement of 
the statutes and cannot be dispensed with ; the latter is in Table A or the articles 
of the particular company and is one of the regulations oi the company which has 
to be construed. A company which has a balance to the credit of its profit and loss 
accounts is not bound at once to apply that sum in making good an estimated defi- 
ciency in value of its capital assets. It may carry it to a suspense account or to 
reserve, and if the assets subsequently increase in value the amount neither has been, 
nor will be, part of the capital. If iherefoic a part of that balance is used in paying 
a dividend that dividend is not paid out of capital, because the same has never become 
capital, although it still remains a question whether it has been paid out of profits 
or not. It has been pointed out by Lindley L. J. in Lee v. Neuchatel Asphalte Co. 
(70) that there is nothing in the statute requiring a company to keep up the value 
of its capital assets to the level ol its nominal capital. The icqtiiiement is merely 
negative that dividend shall not be paid out of capital, and die balance to the 
credit of profit and loss account does not automatically become part of the capital 
assets, because the value of the actual capital assets has depreciated to an amount 
equal 10 or exceeding that balance” (71). “The real question tor determination 
therefore is whether there are profits available toi distribution, amt this is to lie 
answered according to the circumstances of each partirulai case, the nature of the 
company and the evidence of competent witnesses. There is no single definition of 
the word 'profits” which will fit all all cases. Take fot instance Piofessor Marshall’s 
definition (71?). ‘When a man is engaged in business his “profits” feu the vear aie 
the excess of his receipts from his business timing the year ovei Ins outlay for his 
business ; the difference between the value of his stock ant! plant at the end and at 
the beginning of the yeai being taken as part of his receipts or as part of his outlay 
according as there has been an increase 01 deciease in value.’ I am precluded from 
adopting this in its cntirei) bv authotities which arc binding on me, because in the 
definition ’stock and plant’ obviously include both fixed and circulating capital as 
defined ai p. 134 of the same treatise, as for instance the judgment of Lindley L. J. in 
Verner v. General & Commercial Investment Trust (73), where he savs 'Perhaps the 
shortest wa> of expressing the distinction which I am endeavouring to explain is to 
say that fixed capital may be sunk and losL, and yet the excess ol current receipts 
over current payments ma> be divided, but that floating or circulating capital must 
be kept up,’ I do not understand his lordship to be laying down a general and 

(67) Crichton's Oil Co. [1901] * Ch. 184, [190*] 2 Ch, 86. 

(68) Me Dougall v. Jersey Imperial Hotel Co. [1865] 2 H. & M. 528 ; National Funds 
Assurance Co. [1878] 10 Ch. D. 118, 127 ; Holmes v. Newcastle Abattoir Co. [1875] 

1 Ch. D. 68* ; Stroud v. Royal Aquarium Society [1903] 89 L.T. *43 ; re Sharp 
[189*] 1 Ch. 154. 

(69) Ammonia Soda Co. v. Chamberlain (supra). 

(70) [1889] 41 Ol* D. 1 , **. 

(71) Per Farwell J. in Bond v. Barrow H. Steel Co. [190*] 1 Ch. 353 at p. 365. 

(7*) Principles at Economics Vol. 1, p. 14*. 

(78) [1894] a Cfc. *39, *66. 
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universal rule chat in every company fixed capital may be sunk apd lost, tltat tlierc 
are companies in which that may be the case. All the authorities however agree, 

I think, that circulating capital must he kept up” (74). 

3S&B. Meaning of “Profit*” : —“Profits” means something after payment of 
the expenses. The word means net profits (75). lord Justice Fletcher- Moulton ex- 
plained the meaning of the word “profits” in a later case (7(1). “Profits” implies 
a comparison between the state ol' business at two specific dates usually separated by 
an interval of a, year. The fundamental meaning is the amount of gain made by the 
business during the year. This can be ascertained by a comparison of the assets of 
the business at the two dates” (77). 

“If the total assets of the business at the two dates be compared, the increase 
which they show at the later date as compared with the earlier date (due allowance 
of course being made for any capital introduced into or taken out of the business in 
the meanwhile) represents in strictness the profits of the business during the period 
in question” (78). 

In the same case Lord Justice Farwell observed : “Money which has in fact re- 
sulted from the profits made in trading is none the less profit because it is carried over 
lo a suspense account or reserve fund: if it is lost in the trading of subsequent years, 
there is an end of it : but so long as it remains in status quo , it remains as undis- 
tributed profits; see Lindley I.. J. in Bridgewater Navigation Co. [1891] 2 Gb. 317” 

( 79 )- 

Profit does not necessarily mean any amount actually netted. It only means that, 
that is the amount by which the. credit side exceeds the debit side in the accounts 
as appearing in the company’s books, 'fill an account is final l\ settled this sort of 
profit may be merely on paper. Until a business is actually wound up any statement 
as to profits is partly fact and partly an estimate. In most cases it is impossible to 
attain exactitude in ascertaining the profits of a business because such profits are 
naturally dependent upon the valuation of the assets of the concern. The proper 
ascertainment of profits in the case of a company is of great importance only in order 
to avoid the possibility of payment ol dividend wholly or partly our of capital which 
js strictly forbidden. If that is guaided against and there is no idea of declaring a 
dividend, showing of profit on paper may not lie so vitally mistaking the position of 
the company after all (80). 

88SC. What are net profits “Net profits” of the business for a year is 
1 fie excess of the receipts for the* year over the current expenses and outgoings of 
the same year, i.c., the fund which for that year is capable of being lawfully applied 
hv the company to the payment of dividend. As a matter of law that fund could 
only be arrived at after deducting the excess profits duty which is a debt of the 
company to the Government (81). 

“So long as such a company”, observe their Lordships of the Judicial Committee, 
“is a going concern and is not restricted as to the profits out of whicli it may pay 
dividends, it may distribute as dividend to its shareholders the excess of its revenue 
receipts over expenses properly chargeable to revenue account. The balance to the 
credit of profit and loss account may in many cases be divided as dividend even if 


(74) Bond v . Barrow H. Steel Co. (supra) at pp. 365, 368. 
(74) Davison v. Gillies [1879] 16 Ch. D. 347 n (M® n )* 

176) Spanish Prospecting Co. [191 il 1 Ch. 92. 

(77) Ibid p. 98. 

(78) Per Fletcher-Moulton L. J. in the previous case at p. 99. 


(70) Ibid at u. hw. * * o 1 r 

f8b) Karachi Bank v. Shewaram [1933} $ 33 Cr ; T -J- R 9»- «4» I C »*■ 

(81) Patent Castings Syndicate v. Etherington [1919] 2 Ch. 254. 
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the company's capital account is in debit and such a distribution by way of dividend 
would prima facie be 'income or profits’ of the trust share and belong to th£ tenant 
for life” (8a). 

$88 D. Ambiguous : — “Dividends presuppose profits of some sort and this ; is 
unquestionably true. But the word ‘profit’ is by no means free from ambiguity** 

(83) . The question of what is profit available for dividends depends upon the result 
of the whole account fairly taken for the year, capital as well as profit and loss, and 
though dividends may be paid out of earned profits in proper cases notwithstanding 
a depreciation of capital, a realized accretion to the estimated value of one item of 
capital assets cannot be deemed to be profit divisible amongst the shareholders 
without reference to the whole accounts fairly taken (84). But where sufficient assets 
would be left to answer the paid up capital a realized profit on capital assets can be 
divided unless forbidden by the articles (85). 

“It is dear I think that an appreciation in total value of the capital assets, if 
duly realized by sale or getting in of some portion of such assets, may in a proper 
case be treated as available for purposes of dividend” (86) 

888B. House of Lords reserved their opinion : —Although the question of 
the payment of dividend out of capital was discussed by the Court of Appeal in the 
case of the National Bank of Males (87). the House of Lords reserved their opinion 
on this important question (88). l ord Halsbury said: “What are profits and what 
is capital may be a difficult and sometimes an almost impossible problem to solve*’ (89). 

In the same case (90) Lord Marnaghtcn gave the following warning. “I do not 
think it desirable for any tribunal to do that which Parliament has abstained from 
doing- -that is, to formulate precise rules foi the guidance or embarrassment of 
businessmen in the conduct of business affairs” (91). 

888F, Previous decisions : — Bui the observations of their Lordships in 
Dcntey v. Cory (88) cannot be considered as having overruled or qualified (92) the pre- 
vious decisions of the Court of Appeal in the cases noted below (93). 

Dividend may be paid out of current profits : — An ordinary trading com- 
pany may lawfully pay a dividend out of current profits without setting aside a sum 
sufficient to cover depreciation in the value of the fixed capital (94). “It is not 
possible for the Court to say that the law prohibits a limited company, even a limited 
banking company, from paying dividends unless its paid up capital is intact” (95). 

Lord Justice Kay held : “Any income leccived may be divided, whether part of 
the capital is lost or not. Ai present 1 do not know of any law to prevent this, and 
it might be difficult to provide sue It a law without unduly interferring with the 
liberty of commercial proceedings” (96). 

(82) Hill 7/. Parmanent ’Trustee Co. [1930] P. C. 302 (305), [1930] A.L.J. 1347 
f8g) Per Lindley L. J. in Venter v. General Investment Trust, infra at p. 266. 

(84) Foster v. New Trinidad fee. Co. fiqot l 1 Ch. 208. 

(85) Cross v. Imperial C. G. Assn, ft 923] '$ Ch. 533. 

(86) Foster v. New Trinibad fee. Co. (supra) per Byrne J. at p. 212. 

(87) T |8 99] « Ch. 

f88)Dovey v. Cory [1901] A.C. 477. 

(Sg)Ibid p/487. 

(90) Dovey v> Cory (supra), 

(91 )Jbid p . 488. 

(92) Ammonia Soda Co. v. Chamber lain [1918] 1 Ch. 266, (C.A.). 

(93) Jx*e v . Neuchatel Asphalre Co. (infra) *: Verner v. General Trust Co. (infra) and 
National Bank of Wales [1899] 2 Ch. 629. 

(94) Kingston Cotton Mills [1896] 1 Ch. 331/ 

(95) Per Lindley L. J. in National Bank of Wales (supra). 

(96) Verner v. General Investment Trust [1894] 2 Ch. 239 at p. 270. 
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The Companies Act does not, nor docs the general law, prohibit a company from 
distributing the dear net profits of its trading in any year unless its paid up capital 
is intact or until it has first made good all trading losses incurred in previous years (97). 

Again Lord Justice Ltndley observed : * 'There is no law which compels limited 
companies in ail cases to recoup losses shown by the capital account out of the 
receipt* shown in the profit and loss account, although care must be taken not to 
treat capital as if it were profit" (98). Directors are not bound to set aside a 
portion of the profits as a sinking fund (99), but it is safe for them to make some 
provision for making good the loss of fixed capital liefore paying away profits as 
dividend (1). 

If there is a reserve fund, also an interest adjustment account or suspense account, 
sufficient to cover the bad and doubtful debts, a company would be justified in de- 
claring a dividend out of profits ; and under such circumstances the company would 
be justified in carrying to profit and loss account interest on bad and doubtful debts 
not actually realized (a). 

8880 * Meaning of “capital” : — "Moreover when it is said and said truly 
that dividends are not to lie paid out of capital, the word ‘capital’ means the money 
subscribed pursuant to the memorandum of association or what is represented by the 
money. Accretions to that capital may be realized and turned into money, which 
may be divided amongst the shareholders, as was decided in Lubbock v. British Bank 
of South America [189*] 2 Ch 199" (3). As to the distinction between the fixed 
capital and circulating capital see notes to s. 13. 

888H* Income v. corpus : — Moneys paid in respect of shares in a limited 
company may lie income or corpus of a settled share according to the procedure 
adopted, i.c., according as the moneys are paid by way of dividend before liquidation 
or are paid by way of surplus assets in a winding up. Each process might appear u* 
involve some injustice, the former to the remainder man the latter to the tenant 
for life (4). 

889 . Each cate depends upon its circumstance* : — The question whether a 
company has profits available for distribution must he answered according to the 
circumstances of each particular rase, the nature of the company and the evidence of 
competent witnesses (5). Although in some cast* fixed capital may be sunk and lost 
without precluding a payment of dividend, circulating capital must be kqn up (5). 

890 , Profits may be carried to suspense account or reserve fund : — “A 

company which has a balance to the credit of its profit and loss account is not bound 
at once to apply that sum in making good an estimated deficiency in value of its 

capital assets. It may carry it to suspense account or to reserve, and if the assets 

subsequently increase in value, the amount neither has been nor will he part of the 
capital. If, therefore, a part of that balance is used in paying a dividend, that 

dividend is not paid out of capital, because the sum has never become capital 

although it still remains a question whether it has been paid out of profits or not (6). 

(97) Ammonia Soda Co. v. Chamberlain (supra). 

(98) Verner v. General Investment Trust (supra) at p. 267. 

( 90 ) Vcrner v. General Investment Trust (supra); Ice v. Neuchafel Asphalte Co. 

a 41 Ch. D. 1. 

v. Barrow H. Steel Co. [1902] 1 Ch. 353. 

(2) Karachi Bank v. Shewaram [1933) ls ** 33 Cr. L.J. 891. ijo LC. 31 following 
Cliford v. Emp. [1914! 15 Or. L.J. 80. 22 LC. 432 (F.B.). 

(3) Verner v. General I, Trust (supra) at p. 265. 

(4) Hill v. Permanent Trustee Co, [1930] P.C. 302, (305) [1930] A. L.J. 1347. 

(5) Verner v. General Investment Trust, supra. 

(6) Pet Farwell f. in Bond v, Barrow H- Steel Co. (supra) at p. 365. 
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In the tinderuotcd case where the directors of a company owning and operating 
steam t trawlers sold some of their vessels for sums largely exceeding the value at 
which they stood in the balance sheet, carried the proceeds to suspense account and 
distributed them as cash bonuses to the shareholders, it was held that not having 
been capitalized by the issue of bonus shares increasing the total capital, the pay- 
ments were income (7). 

891. Keeping assets up to nominal capital is not necessary : — This sub- 
ject was first elaborately discussed by eminent judges in Lee v. Neuchatel Asphalt e Co. 

(8). where it was held that a company was under no obligation to keep the value 
of its assets up to the nominal amount of its capital, and the payment of a dividend 
was not to be considered a return of capital merely on the ground that no provision 
had. been made for keeping the assets up to the nominal amount of capital. 

892. Case of “wasting property’* : —There is nothing in the Companies 
Act to prohibit a company formed to work a wasting property as, e.g t , a mine or a 
patent, from distributing as dividend the excess of the proceeds of working above the 
expenses of working, nor to impose on the company any obligation to set apart a 
sinking fund to meet the depreciation in the value of the wasting property. If the 
expenses of working exceed the receipts, the accounts must not be made out so as 
to show an apparent profit and so enable the company to pay a dividend out of 
capital, but the division of the profits without providing a sinking fund is not such 
a payment, of dividends out of capital as is forbidden by law (9). 

"If a company is formed to acquire and work a property of a wasting nature, 
for example a mine, a quarry or a patent, the capital expended in acquiring the 
property may be regarded as sunk and gone, and if the company retains assets 
sufficient to pay its debts, it appears to me that there is nothing whatever in the 
Act to prevent any excess of money, obtained by working the property over the cost 
of working it, from being divided amongst the shareholders and this in my opinion is 
true although some portion of the property itself is sold, and in some sense the 
capital is thereby diminished" (10). 

"There is nothing in the Ad which says that dividends are only to be paid out 
of profits. There is a provision to that effect in Table A, and that rather favours 
the view that the matter of how profits are to be divided and dealt with, and out of 
what fund dividends are to be declared, is a matter of internal regulation" (11). 

893. Payment of dividend, not object "But still there is this firmly fixed 
that capital assets of the company are not to be applied for any purpose not within 
the objects of the company and paying dividend is not the object of the company, 
the carrying on the business of the company is its object" (12). 

894. When capital is lost "Having stated shortly what are the provisions 
of the Act of Parliament relating to this matter, 1 may safely say that the Companies 
Acts do not require the capital to lie made up if lost. They contain no provision of 
the kind. There is not even any provision that if the capital is lost the company 
shall he wound up. and I think this omission is quite reasonable. The capital may 
be lost, vet the company may he a very thriving concern" (13). 


(7) Mountain v. Bates [1928] Ch. 682. 

(8) [1889I 4 » Ch. D. 1. 

(9) [i889j 41 Ch. D. 1. 

(10) Per Lindley L. J. in I^c v. Neuchatel Asphalte Co. [1889] 4 * Ch. D. 1 at p. 24. 

(11) Per Cotton L. J'. ibid at p. 17. But this has, since 1937, become part of the Act* 

(12) Ibid at p. 17 ; see the observations of Chitty J. in Guinness v. land Corpn. of 
Ireland [1883] 22 Ch. D. 349. 

(13) Lee v, Neuchatel Asphalte Co. (supra) at p. 22 per Uitdley L. J. 
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898. Company If not debtor to capital : — “The notion (hat a company 
is debtor to capital, although it is a convenient notion it does not deceive men; is 
apt to lead one astrary. The company is not a debtor to capital, the capital is not 
a debt of the company'* (14). 'The amount credited,” observe their Lordships of 
the Judicial Committee, “upon a share may, as between one shareholder and another, 
while the company is a going concern, determine the proportion of profits receivable 
by bim as dividend, and in a winding up, his proportion of surplus assets, but it 
has no influence to extend or increase the aggregate amount available for division 
in due course of administration amongst the whole body of shareholders nor does it 
make the company a debtor for any sum at all'* (15). 

896. expenditure chargeable to revenue or capital : — “It is not open to 
doubt that under ordinary circumstances where a trader in order to effect a saving 
in his working expenses dispenses with the services of a particular agent or servant, 
and makes payment for the cancellation of the agency or service agreement, such a 
payment is properly chargeable to revenue ; it does not involve any addition to or 
withdrawal from fixed capital ; it is purely a working expense*’ (t6). 

“The broad principle applicable to a case like the present is stated by Viscount 
Cave, L. C., in British Insulated ire. Cables v, Atherton (17). But when an expen- 
diture is made not only once and for all, but with a view to bringing into existence 
an asset or an advantage for the enduring benefit of a trade, I think that there is 
very good reason (in the absence of special circumstances leading to an opposite 
conclusion) for treating such an expenditure as properly attributable not to revenue 
but to capital” (18). 

“It should lie remembered, in connection with this passage, that the expenditure 
is to be attributed to capital if it be made 'with a view’ to bringing an asset or 
advantage which is to be for the ‘enduring* benefit of the trade. I agree with Rowlatt 
J that by ‘enduring’ is meant ‘enduring in the way that fixed capital endures*. An 
expenditure on acquiring floating capital is not made with a view to acquiring an 
asset that may be turned over in the course of trade at a comparatively early date. 
Nor, of course, need the advantage he of a positive character. The advantage may 
consist in the getting rid of an item of fixed capital that is of an onerous character, 
as was pointed out by this Court in Mallet v. Stavely Coal & Iron Co. (19)” (20). 

897# What Is within shareholders* discretion : — “The Act does not say 
what expenses are to be charged to capital and what to revenue. Such matters arc 
left to the shareholders. They may or may not have a sinking fund or a deteriora- 
tion fund, and the articles of association may or may not contain regulations on those 
matters. If they do, the regulations must be observed : if they do not, the share- 
holders ran do as they like, so long as they doi not misapply their capital and 
cheat creditors” (21). 

898. Warning of Lord Justice Lind ley The following warning of Lord 

Justice Lindley should always be borne in mind : “You must not have fictitious 

accounts. If vour earnings are less than your current expenses, you must not cook 

(14) /fiid p. 23; Verner v. General I. Trust [1894) 2 Ch. 239 ; Trustees* Gorpn.. v. 
Commissioners of Income Tax (1930] P C. 151, 54 Bom. 437, 34 C.W.N. 709, 57 
I. A. 154, 51 G.L.J. 589, 32 Bom. L.R. 820, 123 I.C. 177. 

(15) Trustees* Corpn. v. Commissioners of Income Tax [1930] P.C. 151 at pp. 157-58. 

(16) Anglo-Persian Oil Co. v. Dale [1932] 1 K.B. 124, per Lawrence I,, j. at pp. 
* 39 - 40 . 

(* 7 ) r* 9 * 6 ] A.C. *« 5 * 31 3 - 

(18) Anglo-Persian Oil Co. v. Dale [supra] at p. 142. 

(1 9 ) f 1 9 *8] * K.t. Am. 

(20) Anglo-Persian Oil Co. v> Dale (supra) per Romer L. J. at p. 146. 

(*i)I,ee v. Neuchatcl Asphalte Co. [1889] 41 Cli. D. 1 at p. 25. 
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your account, so as to make it appear that you are earning a profit and you must 
not lay your hands on your capital to pay dividend. But it is I think a misappre- 
hension to say that dividing the surplus after payment of expenses of the produce of 
your pasting property is a return of capital in any sense as is forbidden by the 
Act’* (*i). 

899* Depredation .—Depreciation of capital assets such as building and fixed 
plant must be taken into account before arriving at the profits of the year ; so if 
the articles declare that dividend shall only be payable out of the profits, no dividend 
can be declared until such depreciation has been allowed (22). 

Of course “a company may be formed upon the principle that no dividends shall 
be declared unless the capital is kept undiminished or a company may contract with 
its creditors to keep its capital or assets up to a given value' 1 (23). 

900 . Single item of gain : —Apart from a special provision in the articles, a 
single item of gain by redemption of d ebenture stock cannot be dissociated from the 
loss of capital assets, and the amount of the discount is not distributable as dividend 
(24). If an amount does not arise out of the company’s business, it is not distri- 
butable in dividend (24). Where the issue of loan capital was not one of the objects 
or part of the business of the company, but was a power to be exercised incidentally 
to or in furtherance of, its objects, the discount was not divisible as net profit as it 
did not arise out of the company’s business (25). 

901 . Dictum of Cotton, L. J, : — “If the Court sees that the directors of the 
company have acted fairly and reasonably in ascertaining whether this is a division 
of profit and not of capital, and then in what is really a matter of internal arrange- 
ment (if it is done honestly and docs not violate any of the provisions of the articles) 
the Court is very unwilling to interfere, and in my opinion ought not to interfere, 
with the dicretion exercised by the directors, who have the management of the com- 
pany, or with the powers exercised by the company within the articles'’ (26). The 
Court will not interfere with the directors as regards the manner in which profits 
are ascertained (27). 

902 . Recoupment : - -Where a company has paid for things, properly charge- 
able to capital, out of revenue, it can recoup the revenue account at a subsequent 
time out of capital and may, if necessary, raise fresh capital for the purpose under 
their borrowing powers (28). Payment of dividend out of the so-called debenture 
capital is not illegal (29) as it is no capital at all but money raised by borrowing (30) : 
and for this purpose it is permissible to revalue the assets (31). Where depreciation 
in investment has been debited to revenue account, the investment rising in value, 
the appreciation may be credited to revenue (32). But earnings after the com- 
mencement of winding up are capital and not income (32). A company which 
applies its profits in writing off a corresponding amount of the value of the goodwill 
instead of carrying ihem to a goodwill depreciation reserve fund, but which has not 

(22) Dent v. London Tramways Co. fi88o] 16 Ch. D. 344. 

(23) Verner v. General Investment Trust [1894] 2 Ch. 239 at p. 265 per Lindley L. J. 

(24) Wall v. London & Provincial Trust [1920] 2 Ch. 582. 

r25) Wall v . London & Provincial Trust (supra), 

(26) Per cotton L. J. in Lee v. Ncuchatel Asphalte Co. (supra) at p. 18. 

(27) lumber t v. Neuchatel Asphalte Co. [1882] r,a L.J. Ch. 882; Stevens v. South 
Devon Ry. Co. [1851] 9 Ha. 313. 

(28) Mills v. Northern Ry, [1870] 5 Ch. App. 621, 631 : see also Jamaica Ry, Co. u. 
A. G. of Jamaica [1893] A.C. 127. 13O. 

(29) Blovam v'. Metropolitan Ry. [1868] 3 App. 337. 

(30) Bloxam v. Metropolitan Ry. [1868] 3 Cn. App. 337, 350. 

(31) Sec Ammonia Soda Co. v. Chamberlain [1918] 1 Ch. 266. 

(32) Bishop v . Smyrna & Cassaba Ry Co. [1895] 2 Ch. 596. 
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finally and unreservedly capitalized these profits, may write back to profit account 
so much 6f the depreciation written off goodwill as proves to be in excess of the 
proper requirement (53). 

903# Sale of capital assets : —If there has been a sale of capital assets with 
the result that the assets including the purchase money exceed the aggregate amount 
of the paid up capital and the company’s liability to outside creditors, the company 
can treat the excess as profit and distribute it in dividend although it has been called 
‘capital reserve fund” (34). 

904# Dividend may be paid out of estimated as opposed to realised 
profits : —Dividends may be paid out of estimated profits, although not actually 
realized (35), unless articles provided that dividends should only be paid out of 
realized profits (36). “Realized profits” must be taken in its ordinary commercial 
sense as meaning at least “profits tangible for the purpose of division” (36), Directors 
who treat estimated profits as realized and in fact pay dividend out of capital on the 
chance that sufficient profits might be made, will however be jointly and severally 
liable, as upon breach of trust (36). But where debts owing to a company were 
under-estimated for motives of prudence, the difference between the estimated and 
ascertained value, when known, represents undrawn profits (37). 

90 5. Payment out of premium '.- Premiums obtained on the issue of share"* 
were regarded as profits (38). There was no principle of law which prevented a com- 
pany from paying dividends out of assets representing premium on the issue of 
shares (39). But see now s. 78. 

906. Director’s liability : — In order to charge directors for dividends paid 
out of capiLal it is not necessary to establish fiaud (40). But if there is no fraud 
and the directors acted in the honest belief that there were profits, when in fact 
there were none, they will not be liable even if the payment of dividend is ultra 
vires (4 1). If dividend is declared without proper investigation of the financial 
position of the company and no profit and loss account is prepared, but only account 
of receipts and payments, making no allowance for risks, the directors will be liable 
if they fail to show that the dividend was properly declared (42). 

It is settled by authorities that (1) directors are quasi trustees of the company’s 
capital ; (2) that directors who improperly pay dividends out of capital arc; liable 
to repay such dividends personally upon the company being wound up ; (3) that the 
acquiscencc of the shareholders does not affect the creditors in such a case ; and (4) 
that such art act is a breach of trust and the remedy is not barred by the Statute of 
Limitation (43). But in this connection the observations of Lindlcy, M. R. should 
be borne in mind : “It was slated in the judgment of this Court in Lagunas Nitrate 
Co . v. Langunas Syndicate (44), that if directors act within their powers — if they act 

(33) S tap ley v. Read Brothers Ltd [1942] 2 Cli. 1. 

(34) Lubbock v. British Bank of South America [1892] 2 Ch. 198 ; in this case the 
principles of keeptig accounts were discussed. 

(35) City of Glassgow Bank v. Mackinnon ft 882] 9 Rettie, Court of Sess. 535. 

(36) Oxford Budding Society [1887] 35 Ch. D. 502. 

(37) Bridgewater Navigation Co. [1891] 2 Ch. 317. 

(38) See Hoare & Co. [1904] 2 Ch. 208. 

(39) Drown v. Gaumont British Picture Corpn. [1937] 1 Ch. 402. 

*40) Oxford Building Society (supra) at p. 509 ; Leeds Estate Co. v. Shepherd [1887] 
36 Ch. D. 787. 

(41) Kingston Cotton Mills ( 1 896] 1 Ch. 331. 346. 

(42) Ranee’s case [1870] 6 Ch. App. 104. 

(43) Oxford Building Society (supra) ; but see s. 543 and notes. 

M [*«99l * ch * 39*- 



INDIAN COMPANY LAW 


4 *# 


%. and] 


with such care as is reasonably to be expected from them having regard to their 
knowledge and experience- -and if they act honestly for the benefit of the company 
they represent, they discharge their equitable as well as their legal duty to the com- 
pany. We believe this statement of the law to be correct and we adopt it as our 
guide” ( 45 )- 

Although improper payment of dividend will be restrained by injunction on an 
action brought by a shareholder, a simple creditor cannot bring such an action on the 
ground that the fund for payment of his debt is thereby diminished (46), nor can a 
debenture-stock holder, unless he can show that he lias a piesently enforceable security 
(17), maintain such an action even though the assets of the company arc insufficient to 
provide for payment of the so-called loan capital (47). 

Directors who are knowingly parties to the* payment of dividend out of capital arc 
liable to proceedings bv action, 01 in the rase of winding up, by misfeasance summons 
under s. 543 (48V Where the directors tall short of the standard ol care which they 
ought to apply to the affairs of the company, the onus is upon them to show that the 
dividends have been paid out of profits (49). 

907. Who can sue and obtain injunction : -An individual member can 
maintain an action in his own name without bringing it on behalf of other persons and 
himself to restrain the coiporation fiom doing an ultra vires act (50). But if a dividend 
has been paid out of capital no individual shareholder, who has received his dividend 
with knowledge of all the facts and still retains it, can maintain an action against the 
diiectors to compel them to pay lo llu* company the amount wrongly distributed as 
dhidend (51). 

Preference sliaieholders ma\ obtain an injunction to lestiam a pioposed payment 
of an interim dividend in excess of that authorised bv the articles (52). or of any 
ordinary dividend in prejudice ol their rights (53). 

908. Language of previous Acts 1 he language of 1 able* A of the English 
Act of 1862 as also of the Indian Act of 1882 was “out of the profits arising from the 
business of the company.” The* language of the present section is much wider. 


206 . Dividend£not to be paid except to registered 
shareholders or to their order or to their bankers. — ( 1 ) No 
dividend shall be paid by a company in respect of any share 
therein, except — 

(a) to the registered holder of such share or to his 
order or to his bankers ; or 

(h) in case a share warrant has been issued in respect 
of the share in pursuance of section 114 , to the bearer 
of such warrant or to his bankers. 


(45) National Bank of Wales [1899] s Ch. 629 at p. 671. 

(46) Mills v . Northern Ry. [1870] 5 Ch App. .621. 

(47) Lawrence v. West Somerset Ry. Co. [1918] 2 Ch. 250. 

(48) Prefontein v. Grenier [1907] A.C. 101 (P.C.). 

(49) Leeds Estates &c. v. Shepherd (supra). 

(50) Hoole v. Great Western Ry. Co. [1867] 3 Ch. App. 262. 

(51) Towers v. African Tug Co. [1904] 1 Ch. 558. 

(52) Duriacher v. Hotchkiss Ordnance Co. [1887! 3 T.L.R, 807. 

(53) Foster v. Coles [1906] 22 T.L.R. 555. 
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(2) Nothing contained in sub-section (1) shall be deemed 
to require the bankers of a registered shareholder to make 
a separate application to the company for the payment of 
the dividend. 

This section is new. It prohibits the payment of dividend except to a registered 
shareholder or to his order or to his bankers — Notes on Clauses . 

This was originally cl. 191 of the Bill in which alterations have been made by 
the Joint Committee with the following remark : “The clause has been amended so 
as to provide that where a share-warrant has been issued in respect of shares under 
clause 113, (now s. 114) the dividend may be paid to the bearer of such warrant or 
to his bankers" (vide J. C. R., para 81). 


207. Penalty for failure to distribute dividends within 
three months.— -Where a dividend has been declared by a 
company but has not been paid, or the warrant in respect 
thereof has not been posted, within three months from the 
date of the declaration, to any shareholder entitled to the 
payment of the dividend, every director of the company ; its 
managing agent or secretaries and treasurers ; and where the 
managing agent is a firm or body corporate, every partner 
in the firm and every director of the body corporate ; and 
where the secretaries and treasurers are a firm, every partner 
in the firm and where they are a body corporate, every 
director thereof; shall, if he is knowingly a party to the default, 
be punishable with simple imprisonment for a term which 
may extend to seven days and shall also be liable to fine : 

Provided that no offence shall be deemed to have been 
committed within the meaning of the foregoing provision 
in the following cases, namely : — 

(a) where the dividend could not be paid by reason 
of the operation of any law ; 

( b ) where a shareholder has given directions to the 
company regarding the payment of the dividend and those 
directions cannot be complied with ; 

(c) where there is a dispute regarding the right to 
receive the dividend ; 

( d ) where the dividend has been lawfully adjusted 
by the company against any sum due to it from the 
shareholder ; or 

(e) where, for any other reason, the failure to pay 
the dividend or to post the warrant within the period 
aforesaid was not due to any default on the part of the 
company. 
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This section also is new. It provides for a penalty in the event of non-payment 
of' the dividend within three months of the date of the declaration thereof — Notes 
on Clauses . 

This was originally cl. 194 of the Bill in which alterations have been made by 
the Joint Committee with the following observation : “Where any default in' the 
payment of a dividend within the time limit, is not due to the negligence of the 
company, the Committee consider that the Company should not be made punishable 
for the default. This is provided for in new sub-clause (c) of the proviso, while new 
sub-clause (d) thereof specifically provides for the case where the dividend payable 
to a shareholder has been lawfully adjusted against any sum due to the company 
from him“ ( vide J. C. R. t para 8a). 


Payments of interest out of capital 

208. Power of company to pay interest out of capital 
in certain cases. — (1) Where any shares in a company are 
issued for the purpose of raising money to defray the expenses 
of the construction of any work or building, or the provision 
of any plant, which cannot be made profitable for a lengthy 
period, the company may — 

(a) pay interest on so much of that share capital as is 
for the time being paid up, for the period and subject to 
the conditions and restrictions mentioned in sub-sections 

(2) to (7); and 

( b ) charge the sum so paid by way of interest, to 
capital as part of the cost of construction of the work or 
building or the provision of the plant. 

(2) No such payment shall be made unless it is authorised 
by the articles or by a special resolution. 

(3) No such payment, whether authorised by the articles 
or by special resolution, shall be made without the previous 
sanction of the Central Government. 

The grant of such sanction shall be conclusive evidence, for 
the purposes of this section, that the shares of the company, 
in respect of which such sanction is given, have been issued 
for a purpose specified in this section. 

(4) Before sanctioning any such payment, the Central 
Government may, at the expense of the company, appoint 
a person to inquire into, and report to the Central Government 
on, the circumstances of the case ; and may, before making 
the appointment, require the company to give security for 
the payment of the costs of the inquiry. 

(5) The payment of interest shall be made only for such 
period as may be determined by the Central Government ; 
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and that period shall in no case extend beyond the close 
of the half-year next after the half-year during which the 
work or building has been actually completed or the plant 
provided. 

(6) The rate of interest shall in no case exceed four 
per cent, per annum or such other rate as the Central Govern- 
ment may, by notification in the Official Gazette, direct. 

(7) The payment of the interest shall not operate as a 
reduction of the amount paid up on the shares in respect 
of which it is paid. 

(8) Nothing in this section shall affect any company to 
which the Indian Railway Companies Act, 1895 (X of 1895), 
or the Indian Tramways Act, 1902 (IV of 1902), applies. 

This section corresponds to s. 107 of the previous Act and s. 65 of the English 
Act of 1948. The provisions relating to the interest to be shown in the accounts con 
rained in sub-s. (7) of s. 107 of the old Act have been omitted as they have been 
provided for in the form of the balance-sheet, in accordance with the C. L. C, s 
recommendation at page 301 of their Report Notes on Clauses . 

909. Payment must be made in good faith Interest on advance before 
the call is made may be paid out of capital, if so authorized by the articles, provided 
that the directors make the paunenl in good faith and in the honest exercise of 
their discretion. The interest is due to the shareholder in the capacity of a 
creditor (54). 


Accounts 

209. Books of account to be kept by company . — (1) 
Every company shall keep at its registered office or at such 
other place in India as the Board of directors thinks fir, 
proper books of account with respect to — 

(<z) all sums of money received and expended by the 
company and the matters in respect of which the receipt 
and expenditure take place ; 

(b) all sales and purchases of goods by the company ; 
and 

(c) the assets and liabilities of the company. 

(2) Where a company has a branch office, whether in or 
outside India, the company shall be deemed to have complied 
with the provisions of sub-section (1), if proper books of 
account relating to the transactions effected at the branch office 
are kept at that office and proper summarised returns, made up 
to dates at intervals of not more than three months, are sent 


I/>ck v. (Queensland &c. Co. [1896] A.C. 461. 
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by the branch office to the company at its registered office or 
the other place referred to in sub-section (1). 

(3) For the purposes of sub-sections (1) and (2), proper 
books of account shall not be deemed to be kept with respect 
to the matters Specified therein, if there are not kept such 
books as are necessary to give a true and fair view of the state 
of the affairs of the company or branch office, as the case may 
be, and to explain its transactions. 

(4) The books of account shall be open to inspection by 
any director during business hours. 

(5) If any of the persons referred to in sub-section (6) fails 
to take all reasonable steps to secure compliance by the com- 
pany with the requirements of this section, or has by his own 
wilful act been the cause of any default by the company there- 
under, he shall, in respect of each offence, be punishable with 
fine which may extend to one thousand rupees : 

Provided that in any proceedings against a person in respect 
of an offence under this section consisting of a failure to take 
reasonable steps to secure compliance by the company with the 
requirements of this section, it shall be a defence to prove 
that he had reasonable ground to believe, and did believe, that 
a competent and reliable person was charged with the duty of 
seeing that those requirements were complied with and was in 
a position to discharge that duty. 

(6) The persons referred to in sub-section (5) are the 
following, namely : — 

(a) where the company has a managing agent or secre- 
taries and treasurers, such managing agent or secretaries and 
treasurers ; 

: (b) where such managing agent or secretaries and trea- 

surers are a firm, every partner in the firm ; 

(c) where such managing agent or secretaries and trea- 
surers are a body corporate, every director of such body 
corporate ; and 

(d) where the company has neither a managing agent 
nor secretaries and treasurers, every director of the com- 
pany. 

(7) If any person, not being a person referred to in sub- 
section (6), having been charged by the managing agent, secre- 
taries and treasurers, or Board of directors, as the case may be, 



S, *10] 


COMPANIES ACT, 1956 


with the duty of seeing that the requirements of this section 
are compiled with, makes default in doing so, he shall, in 
respect of each offence, be punishable with fine which may 
extend to one thousand rupees. 

This section corresponds to s. 130 of the previous Act and s. 147 of the English 
Act of 1948. It is based on the redraft of s. 130 suggested by the G. L.C. at p. 400 
of their Report. It is considered sufficient if the accounts of the branch office are 

sent to the head office once in every three months instead of once in two months. 

The proviso to sub-s. (5) is based on the proviso to s. 147 (4) of the English Act— 
Notes on Clauses . 

To this section sub-s. (7) has been added by the I ok Sabha. 

910# Accounts : — ' The accounts of a company should be kept in a manner 

which prudent business people would adopt. A company is entitled to charge to 

capital account the interest on the borrowed money during the period of construc- 
tion (55). As to the evidentiary value of entries in books of a company in a winding 
up, see s. 548 post. 

911# SUB«S# (4)# Inspection by Directors : — Under this subsection a 
director is entitled to make inspection of accounts not only personally but also 
through an agent, provided there is no reasonable objection to the person chosen as 
agent and the latter undertakes not to utilize the information obtained by him for 
anv other purpose than the purpose of his principal (56). 


210. Annual accounts and balance sheet. — (1) At 
every annual general meeting of a company held in pursuance 
of section 1 66, the Board of directors of the company shall lay 
before the company — 

(a) a balance sheet as at the end of the period specified 
in sub'section (3) ; and 

(b) a profit and loss account for that period. 

(2) In the case of a company not carrying on business for 
profit, an income and expenditure account shall be laid before 
the company at its annual general meeting instead of a profit 
and loss account, and all references to “profit and loss account,*’ 
“profit” and “loss” in this section and elsewhere in this Act, 
shall be construed, in relation to such a company, as references 
respectively to the “income and expenditure account,” “the 
excess of income over expenditure,” and “the excess of expen- 
diture over income”. 

(3) The profit and loss account shall relate— 

(a) in the case of the first annual general meeting of 
the company, to the priod beginning with the incorpora- 

(55) Hinds v . Buenos Ayres &c. Co. [1906] W.N 187, [1906] 2 Ch. 654. 

(56) Vapharia v. Supreme G. P. Exchange Co. [1948 1 50 Bom. L,R. 1^0, 
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tion of the company and ending with a day which shall not 
precede the day of the meeting by more than nine months ; 
and 

(b) in the case of any subsequent annual general 
meeting of the company, to the period beginning with the 
day immediately after the period for which the account 
was last submitted and ending with a day which shall not 
precede the day of the meeting by more than nine months, 
or in cases where an extension of time has been granted 
for holding the meeting under the proviso to section 166 
(1) (c), by more than nine months and the extension so 
granted. 

(4) The period to which the account aforesaid relates is 
referred to in this Act as a “financial year”; and it may be less 
or more than a calendar year, but it shall not exceed fifteen 
months : 

Provided that it may extend to eighteen months where 
special permission has been granted in that behalf by the 
Registrar. 

(5) If any person, being a director of a company, fails to 
take all reasonable steps to comply with the provisions of this 
section, he shall, in respect of each offence, be punishable with 
imprisonment for a term which may extend to six months, or 
with fine which may extend to one thousand rupees, or with 
both : 

Provided that in any proceedings against a person in respect 
of an offence under this section, it shall be a defence to prove 
that he had reasonable ground to believe, and did believe, that 
a competent and reliable person was charged with the duty of 
seeing that the provisions of this section were complied with 
and was in a position to discharge that duty : 

Provided further that no person shall be sentenced to im- 
prisonment for any such offence unless it was committed 
wilfully. 

(6) If any person, not being a director of the company, 
having been charged by the Board of directors with the duty of 
seeing that the provisions of this section are complied with, 
makes default in doing so, he shall, in respect of each offence, 
be punishable with imprisonment for a term which may extend 
to six months, or with fine whicn may extend to one thousand 
rupees, or with bot 
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Provided that no person shall be sentenced to imprison* 
tnent for any such offence unless it was committed wilfully. 

This section corresponds to s 131 of the previous Act and s. 148 of the English 
Act of 1948. The first proviso to sub-s. (5) is based on the proviso of s. 149 (3) of 
Lhe English Act. Sub-s. (3) specifies the period with reference to which the profit 
and loss account should be made up, and sub-s. (4) defines this period as a 4 ‘financial 
year" for the purposes of the Act —Notes on Clauses. 

Sub-s. (fi) and Proviso have been added by the Lok Sabha. 

912* A company is under a statutory duly to issue proper balance-sheet and the 
existence oi some disputes regarding amounts due to the company does not relieve 
the company from such duty (57). 

913. Scope of section : — When a company fails to get its accounts balanced 
and a balance-sheet prepared and to make a list of its members, it should be con- 
victed under this section rather than under s. a so. Thai lhe accounts had been 
called for by various criminal Courts in connection with other cases is no defence (58). 

914. Internal reserve fund :--A provision in the at tides of association 
that the directors may form an internal reserve fund on the terms that it need not 
be disclosed in the balance-sheet nor shall the auditors disclose the same to the 

shareholders, is ultra vires and inconsistent with the provisions of this section (59). 

¥ 

915. Auditor 9 # certificate and liability -As to the powers and duties of 

auditors, see s. 227 and notes thereto. The auditor will be liable for improper 
payments made by the directors and naturally resulting from his breach of duty 
ffio). Where the auditor’s certificate of the net profits of the company has been given 
on a wrong principle, it is not conclusive, and the Court is not bound by it (GO. 
Auditors signing lhe auditors’ report in a false balance-sheet which is lo the effect 
1 bar in their opinion the balance-sheet is drawn up in conformity with law and 
exhibits a true and correct view of the company’s affairs, wilfully make a false state- 
ment in lhe report and arc liable to prosecution under s. 628 (62). 

The opinion of an accountant or an auditor that a balance-sheet which does not 
disclose the true state of affairs of a company has been properly drawn up, is of no 
\altic and no opinion expressed by an auditor or accountant can turn a false balance- 
sheet into a true one (63). 

916. Auditor’# duties : -'The duly of an auditor is to give information in 

direct and express terms (64), and not merely to arouse inquiry (65). To insert a 

lump sum in a balance-sheet for goodwill, trade marks, machineiy, and fixtures 
without giving separate value for each class is not a compliance with the law (66). 
For fuller notes see those to s. 22 7. For form of a balance-sheet see Schedule VI. 

917. Jurisdiction of Magistrate : A Magistrate has jurisdiction lo entertain 
a complaint against a director for failure to comply with the provisions of this 

(57) Punjab Flying Club Ltd. [1933J L. 301. 

(58) Ajit v. Emp. [1934] C. 63, ‘37 O.W.N. 1159. 

(59) Newton v. Birmingham Small Arms Co. [1906] 2 Ch. 378, 

(60) Spademan v. Evans [1868] L.R. 3 H.L. 171 at pp. 196 & 235. 

(61) Johnston v . Chestergatc Hai Manfg. Co. [1915] 2 Ch. 338; Crickton’s Oil Co., 
(infra). 

(62) C). L. Karachi Bank r\ Directors 8c others. Karachi Bank | 1932] S. 4, 134 I.C. 993. 

(63) Superintendent & Remembrancer of Legal Affairs v. Akhil Bandhit [1938] C. 680 
(685), 40 C.W.N. 1341. 

(64) London 8 c General Bank No. 2 [1895] 2 Ch. 673. 

(65) Crichton’s Oil Co. f tpoij 2 Ch. 184, on appeal [1902] 2 Ch. 86. 

(66) Galoway v. Schill, Seebohm 8c Co. [191 a[ 2 K.B. 354. 



INDIAN COMPANY LAW 


{#. *10 

section. Hut ordinarily a Magistrate should be chary of proceeding on a complaint 
of this kind except after reference to the Registrar or on the complaint of a respon- 
sible person (67). 

There was nothing in the old Act to suggest that the complaint of the Registrar 
was necessary before a prosecution of a company or its directors could be entertained 

(68) . See now s. 6* 1. 

918. Registrar’* complaint : - It was held by the Punjab Chief Court that 
the Registrar being the only person authorized by the Local Government under s. 
220(b) of Act VI of 1882 for instituting and conducting all prosecutions under the 
Act. especially where* the prosecutions were in connection with a breach of the rules 
relating to submission of (lie balance-sheet aiul other periodical returns, a complaint 
for wilful default in tiling a balance-sheet not brought by the Registrar but by a 
clerk o&jjhis office and counter-signed by the Public Prosecutor was bad in law and 

not entertainable by a criminal Clou it (69). Hut in a later case Uu* same Court held 

otherwise (70). and so did the Nagpur Court (71). See now s. 621. 

919* Director’* plea : A person who acts as a direct 01 or manager cannot 
set up in answer to prosecution that he was not legally a di recto) or manager. Every 
person who at any time during the default in complying with the provisions of this 
section acted as a director or manager is liable to be convicted (72). 

If a person joins a board of directors of a bank and allows his name to bemused 

as a bait to induce tlie public to deal with the batik, lie must lake the consequence 
it he does not exercise due care and attention in signing a false balance-sheet, and 
the fact that he did not attend tile meetings of the Board or had no knowledge of 
hanking and accounts will not exonerate him Irom his liability, though he may be 
entitled to some sympathy on that account (73). 

Where the balance-sheet is not made out and tiled with the Registrar in lime, the 
chairman of the Board ol directors cannot escape liability on the ground that he 
depended upon the managing agents to take proper steps, and on several occasions 
asked them to do so (72). In such a case the fact that one of the members of the 
firm who acted as managing agents was also punished in his individual capacity as 
a direc tor is no reason lor not punishing him as a member of the firm (72). . 

920. Punishment provided for false return etc. : — In addition to the penal 
lies imposed in subs. (3) of section 133 of Ihc old Act if any person in any return, 
report, certificate, balance-sheet or other document required by or for the purposes 
of this Act wilfully made a statement false in any material particular, knowing it to 
be false, lie was liable to be punished with imprisonment lot a term which mighl 
extend to three years and also liable to fine (74). 

921* Contents of balance-sheet A balance-sheet must not be a mere in- 
ventory, but must be in the nature of a pictorial representation of the trading 
position of tlic company, easily appreciated by persons reasonably able to understand 
commercial expressions and commercial conditions (75). A banker in drawing up a 
balance-sheet is as much bound to disclose an overdraft as a loan. Consequently 

(67) Sidheswgr Ghosc v. Emp. [1911] 8 A.L.J. J*6o, 1* I.C. 97*. 

168) Bhagirath v. Emp. [1948J C. 4*, 4# C.L.J. *36, #*9 I-C. 109. 

(69) Emp. v. Shibtlas [1910] 35 P.W.R. toio (Cr.). 

(70) Totaram v. Emp. [1916J 34 I.C. 962, 14 P.R. 1916 (Cr.), 17 Cr. L. J. 24*. 

(71) Laxmi Narain v. Mahajan I1928J N. j86, 29 Cr. L.J. 581, 109 I.C. 397. 

(72) Totaram v. Emp., supra. 

(73) 0. L. Karachi Bank v. Directors (1932) S. 4 , 134 I.C. 993. 

(74) Vide s. 282 of the old Act corresponding to s. 628 of the present Act ; 0. L. 
Karachi Bank v. Directors [193*] S. 4, 134 I.C. 993. 
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where there has been non-disclosure of an advance, it is immaterial whether it was 
a loan or an overdraft (75). , 

922 * Overdraft : — Overdrafts are the usual accompaniments of current ac- 
counts. Overdrafts based on a deposit account is unknown (76). 

923. Balance-sheet when fraudulent : — The balance-sheet of a company 
engaged in hazardous trade will not be considered delusive and fraudulent merely 
because an estimated value was put upon assets which were then in jeopardy and 
were subsequently lost or because the company was obliged to borrow money to pay 
the dividend provided the fact fairly appeared on the balance-sheet and the balance 
fairly represented profits (77). 

924. SUB-S. (4). Proviso : — The proviso empowers the Registrar to extend 
the period to 18 months for any special reason. It does not authorize hhnuto con- 
done the failure to hold the annual general meeting in any particular year, nor does 
it enable him to condone the failure to lay before the general meeting a balance- 
sheet and profit and loss account or the income and expenditure account, as the 
case may be, made up to a date mentioned in the section (78). It. has however 
been held by the Madras High Court thai when the Registrar condones the delay 
in holding a general meeting, the delay in filing ihe balance-sheet before the general 
body at their meeting must also be deemed to have been condoned (79). 

The words “the period'* in the proviso to sub-s. (1) of s. 131 of the old Act 
applied to both ihe periods of 18 months as well as 9 months. One was the period 
“during which” that particular account should be laid before the general meeting, 
and the other was the period “for which” it should be prepared. The Registrar 
therefore had got the power to extend the period of 18 months in the special cir- 
cumstances of the case (80). The proviso was a proviso to the entire section and there 
was no reason to treat it as a proviso only to the latter part of the section (80). 
Compare the corresponding sections of the English Act. S. 76 of the old Act did not 
say that the general meeting should be (ailed lot considering the balance-sheet etc. 
Such a meeting might be called* for othe r purposes. It was therefore not correct to 
say if, “18 months” was unalterable under s. 7b, that should equally be so under 
s. jjji of the old Act (80). 

925. Appeal : — Where the conviction was not of the managing director, but 
of the company, an appeal by the former was not competent. The appeal in such 
a case was not properly instituted, unless it was by the company through some 
au 1 horised agent (81). 

211. Form and contents of balance sheet and profit 
and loss account.-— (1) Every balance sheet of a company 
shall give a true and fair view of the state of affairs of the 
company as at the end of the financial year and shall, subject 
to the provisions of this section, be in the form set out in Part 
I of Schedule VI, or as near thereto as circumstances admit : 


(75) Suptd. & Remembrancer of L. A. v. Akhil Bandhu [1936] 40 C.W.N. 1341. 
176) Suptd. & Remembrancer of L. A. v. Akhil Bandhu [1936] 40 C.W.N. 1341. 

(77) Stringer’s case [1869] 4 Ch. App. 475. . , _ 

(78) Bhagirath v. Emp. J1948] C. 4s, 48 C.L.J. 236, sag LC. locp— per bodge J. Sec 

in this connection Registrar v. Dalmia Cement (Bharat) Ltd. [1955] 28, 67 


M.L.W. 1033. 

(79) In re Ramanujam [1941] M. 504. f 104*1 1 M.L.J 4 * 9 * f* 94 l ] M.W.N. 

(80) Dalmia Cement (Bharat) Ltd. v. Registrar [1954I M. 276. 

(81) Ajit v. Emp. ( 1984 ) c 37 C.W.N. 1159. 
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Provided that nothing contained in this sub-section shall apply 
to any insurance or banking company, or to any other class of 
company for which a form of balance sheet has been specified 
in or under the Act governing such class of company. 

(2) Fvery profit and loss account of a company shall give 
a true and fair viev of the profit or loss of the company for the 
financial year and shall, subject as aforesaid, comply with the 
requirements of Part II of Schedule VI, so far as they are appli- 
cable thereto : 

Provided that nothing contained in this sub-section shall 
apply to any insurance or banking company, or to any other 
class of company for which a form of profit and loss account 
has been specified in or under the Act governing such class of 
company. 

(3) The Central Government may, by notification in the 
Official Gazette, exempt any class of companies from compliance 
with any of the requirements in Schedule VI if, in its opinion, 
it is neeessary to grant the exemption in the national interest. 

Any such exemption may be granted either unconditionally 
or subject to such conditions as may be specified in the noti- 
fication. 

(4) The Central Government may, on the application or 
with the consent of the Board of directors of the company, by 
order, modify in relation to that company any of the require- 
ments of this Act as to the matters to be stated in the com- 
pany’s balance sheet or profit and loss account for the purpose 
of adapting them to the circumstances of the company. 

(5) The balance sheet and the profit and loss account of a 
company shall not be treated as not disclosing a true and fair 
view of the state of affairs of the company, merely by reason of 
the fact that they do not disclose— 

(i) in the case of an insurance company, any matters 
which are not required to be disclosed by the Insurance 
Act, 1938 (IV of 1938); 

(ii) in the case of a banking company, any matters 
which are not required to be disclosed by the Banking 
Companies Act, 1949 (X of 1949) ; 

(iii) in the case of a company engaged in the generation 
or supply of electricity, any matters which are not required 
to be disclosed by the Electricity Supply Act, 1948 (LIV of 
1948) ; 
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(iv) in the case of a company governed by any other 
special. Act for the time being in force, any matters which 
are not required to be disclosed by that special Act ; or 

(v) in the case of any company, any matters which are 
not required to be disclosed by virtue of the provisions 
contained in Schedule VI or by virtue of a notification 
issued under sub-section (3) or an order issued under sub- 
section (4). 

(6) For the purposes of this section, except where the 
context othewise requires, any reference to a balance sheet or 
profit and loss account shall include any notes thereon or docu- 
ments annexed thereto, giving information required by this 
Act, and allowed by this Act to be given in the form of such 
notes or documents. 

(7) If any such person as is referred to in sub-section (6) 
of section 209 fails to take all reasonable steps to secure com- 
pliance by the company, as respects any accounts laid before 
the company in general meeting, with the provisions of this 
section and with the other requirements of this Act as to the 
matters to be stated in the accounts, he shall, in respect of 
each offence, be punishable with imprisonment for a term 
which may extend to six months, or with fine which may 
extend to one thousand rupees, or with both : 

Provided that in any proceedings against a person in respect 
of an offence under this section, it shall be a defence to prove 
that he had reasonable ground to believe and did believe that 
a competent and reliable person was charged with the duty of 
seeing that the provisions of this section and the other require- 
ments aforesaid were complied with and was in a position to 
discharge that duty : 

Provided further that no person shall be sentenced to 
imprisonment for any such offence unless it was committed 
wilfully. 

(8) If any person, not being a person referred to in sub- 
section (6) of section 209, having been charged by the mana- 
ging agent, secretaries and treasurers, or Board of directors, as 
the case may be, with the duty of seeing that the provisions of 
this section and the other requirements aforesaid are complied 
with, makes default in doing so, he shall, in respect of each 
offence, be punishable with imprisonment for a term which 
may extend to six months or with fine which may extend to 
one thousand rupees, or with both .* 
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Provided that no person shall be sentenced to imprisonment 
for any such offence unless it was committed wilfully. 

This Section corresponds to s. 13s of the previous Act and s. 149 of the English 
Act of 1948. It is based on the redraft of s. 13a suggested at pages 401 and 40a of 
the C.LX.R. Sub-s, (3) provides for the exemption of any company or class of 
companies from compliance with the requirements laid down in the Act if in the 
opinion of the Central. Government the grant of exemption is necessary in the 
national interest. Sub-s. (4) is based on on sub-s. (5) of the redraft at page 401 of 
the G.L.C.R. Sub-s. (5) (i) and (ii) contains a special provision in regard to banking 
companies. Those companies, by reason of the non-disclosure of any matters which 
are exempted from disclosure by virtue of the Banking Companies Act or the Insurance 
Act, should not be regarded as not disclosing their true and fair view of the affairs. 
$ub*s. 5 (iii) makes the provision in the case of other companies which have been 
exempted from giving information either by virtue of Schedule VI of the Act or by 
virtue of a notification or order issued under sub-s. (3) or sub*s. (4) of this section — 
Notes on Clauses. 

This was originally cl. 196 of the Bill. Sub-cl. (5) thereof has been re-cast by 
the Joint Committee so as to bring into conformity with s. 610 (now s. 616). All the 
cases specified in that section have now been specified in this section also — see the 
new sub-s. (5) (iii) and (iv) (vide J.C.R., para 83). 

The Provisos to sub-ss. (t) and (2) as well as sub-s. (8) and its Proviso have been 
added by the Lok Sabha. 

926 . A statement which lumped together assets valued on one principle with 
assets valued on another, and tangible with intangible assets, is not a compliance with 
the provisions of this section (82). 

927 . Book-debts : — AH debts which are entered in the current books of the 
company should be included under the head of book-debts. A debt is none the 
less a debt, though there may be little prospect of its recovery and the company may 
have means of covering the deficit if it is not paid. It is always open to a company 
to write off debts that in its opinion are entirely irrecoverable ; and on that being 
done such debts would cease to be “book-debts”. Therefore all genuine book-debts 
must be covered by the entry against this item whether they considered good, doubt- 
ful or bad debts, and the clear provision of the Form F of the old Act could not be 
whittled down by general consideration as to the object of a balance-sheet (83). 

928 . Balance-sheet of banks : — Immediately after the decision in Shamdu - 
sani v. Pochkanwalla (84), the Governor General in Council made important excep- 
tions with regard to the balance-sheets of banks by altering Form F (Sch. HI) of the 
old Act under the power vested in him bv s. 151 of the old Act. The effect of these 
alterations was that in the case of banks (1) provision for bad and doubtful debts was 
not requisite, (2) bad and doubtful debts were not required to be mentioned where 
provision for them had been made to the satisfaction of the auditors. For this 
Form F a new Form F was subtil tiled by the Companies (Amendfent) Act, 1936. 
Therefore a similar notification was issued on 16th January, 1937. But see the Case 
noter below (85). 

The words “assets and liabilities” must be taken in the same sense in both the 
sections, i.e., ss. 130 and 132 (1) (of the old Act) (8ft). 

(82) Galloway v. Schill, Sebohm & Co. [1912] 2 K. B. 354. 

(83) Shamdassani v. Pochkanwalla [1927] B. 414, 28 Bom. UR. 7 22. See also Queen- 

Empress v, Moss [189.4] 16 AH* 88, 

(84) Ibid. 



3 . *i»] COMPANIES ACT, 1956 501 

929 . Secret reserve • — If any part of a secret reserve is availed of to meet bad, 
and doubtful book-debts (it is doubtful whether any secret reserve fund is permis- 
sible) it must be revealed in the balance-sheet and not concealed (86). 

930 . Writing back to profit account : — Mr. Justice Russel has said in the 
following case — "Unless there is anything in the Companies Act or in the constitution 
of the company to prohibit it, the shareholders may, if they think fit. write back to 
profit account so much of the depreciation written off goodwill as has proved to have 
been in excess of proper requirement" (87). 

As to profit and loss account, see notes to s. 205. 

212. Balance sheet of holding company to include 
certain particulars as to its subsidiaries.— -(1) There shall 
be attached to the balance sheet of a holding company having 
a subsidiary or subsidiaries at the end of the financial year as 
at which the holding company’s balance sheet is made out. the 
following documents in respect of such subsidiary or of each 
such subsidiary, as the case may be : — 

(a) a copy of the balance sheet of the subsidiary ; 

(b) a copy of its profit and loss account ; 

(c) a copy of the report of its Board of directors ; 

(d) a copy of the report of its auditors ; 

(e) a statement of the holding company's interest in 

the subsidiary as specified in sub-section (3) ; 

(f) the statement referred to in subjection (5), if any ; 

and 

( g ) the report referred to in subjection (6), if any. 

(2) (a) The balance sheet referred to in clause (a) of sub- 
section (1) shall be made out, in accordance with the require- 
ments of this Act, as at the end of the financial year of the 
subsidiary next before the day as at which the holding com- 
pany’s balance sheet is made out. 

( b ) The profit and loss account and the reports of the 
Board of directors and of the auditors, referred to in clauses 
(b), (c) and (d) of sub-section (1), shall be made out, in accor- 
dance with the requirements of this Act, for the financial year 
of the subsidiary reterred to in clause (a). 

( c ) The financial year aforesaid of the subsidiary shall not 
end on a day which precedes the day on which the holding 
company's financial year ends by more than six months. 

(d) Where the financial year of a subsidiary is shorter in 
duration than that of its holding company, references to the 

(85) Shamdassani v. Central Bank of India [1944] B. 107 (S.B.), 46 Bom. L.R. 70. 

(86) Shamdassani v. Pochkanwalla, (supra). See Stiebel’s Company Law. and ed. 

p. 485 ; Palmer’s Company Precedents, 15th ed. [1958] Part I, p. 716, 

(87) Stapley v. Read Brothers Ltd. [1924] a Ch. 1 (5). 
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financial year of the subsidiary in clauses (a), (b) and (c) shall 
be construed as references to two or more financial years of the 
subsidiary the duration of which, in the aggregate, is not less 
than the duration of the holding company’s financial year. 

(3) The statement referred to in clause (e) of sub-section 
(1) shall specify— 

(a) the extent of the holding company’s interest in the 
subsidiary at the end of the financial year or of the last of 
the financial years of the subsidiary referred to in sub' 
section (2) ; - 

( b ) the net aggregate amount, so far as it concerns 
members of the holding company and is not dealt with in 
the company’s accounts, of the subsidiary’s profits after 
deducting its losses or vice versa — 

(i) for the financial year or years of the subsidiary 
aforesaid ; and 

(ii) for the previous financial years of the subsi- 
diary since it became the holding company’s subsidiary; 

(c) the net aggregate amount of the profits of the sub- 
sidiary after deducting its losses or vice versa — 

(i) for the financial year or years of the subsidiary 
aforesaid ; and 

(ii) for the previous financial years of the subsi- 
diary since it became the holding company’s subsidiary ; 

so far as those profits are dealt with, or provision is made for 
those losses, in the company’s accounts. 

(4) Clauses (b) and (c) of sub-section (3) shall apply only 
to profits and losses of the subsidiary which may properly be 
treated in the holding company’s accounts as revenue profits or 
losses, and the profits or losses attributable to any shares in a 
subsidiary for the time being held by the holding company or 
any other of its subsidiaries shall not (for that or any other 
purpose) be treated as aforesaid so far as they are profits or 
losses for the period before the date on or as from which the 
shares were acquired by the company or any of its subsidiaries, 
except that they may in a proper case be so treated where— 

(a) the company is itself the subsidiary of another 
body corporate ,* and 

(b) the shares were acquired from that body corporate 
pr a subsidiary of it ; 



S. <u) 


COMPANIES ACT, 1956 


S'* 

and for the purpose of determining whether any profits or 
losses are; to be treated as profits or losses for the said period, 
the profit or loss for any financial year of the subsidiary may, 
if it is not practicable to apportion it with reasonable accuracy 
by reference to the facts, be treated as accruing from day to 
day during that year and be apportioned accordingly. 

(5) Where the financial year or years of a subsidiary refer' 
red to in sub-section (2) do not coincide with the financial 
year of the holding company, a statement containing informa- 
tion on the following matters shall also be attached to the 
balance sheet of the holding company 

(a) whether there has been any, and, if so, what 
change in the holding company’s interest in the subsidiary 
between the end of the financial year or of the last of the 
financial years of the subsidiary and the end of the holding 
company’s financial year •, 

(b) details of any material changes which have 
occurred between the end of the financial year or of the 
last of the financial years of the subsidiary and the end of 
the holding company’s financial year in respect of — 

(i) the subsidiary’s fixed assets ; 

(it) its investments •, 

(iii) the moneys lent by it ; 

(iv) the moneys borrowed by it for any purpose 
other than that of meeting current liabilities. 

(6) If, for any reason, the Board of directors of the 
holding company is unable to obtain infomation on any of the 
matters required to be specified by sub-section (4), a report 
in writing to that effect shall be attached to the balance sheet 
of the holding company. 

(7) The documents referred to in clauses (e), (/) and (g) 
of sub-section (1) shall be signed by the persons by whom the 
balance sheet of the holding company is required to be signed. 

(8) The Central Government may, on the application or 
with the consent of the Board of directors of the company, 
direct that in relation to any subsidiary, the provisions of this 
section shall not apply, or shall apply only to such extent as 
may be specified in the direction. 

(9) If any such person as is referred to in sub-section (6) 
of section 209 fails to take all reasonable steps to comply with 
the provisions of this section, he shall, in respect of each 



504 INDIAN COMPANY LAW {& aij 

offence, be punishable with imprisonment for a term which 
may extend to six months, or with fine which may extend to 
one thousand rupees, or with both : 

Provided that in any proceedings against a person in respect 
of an offence under this section, it shall be a defence to prove 
that he had reasonable ground to believe, and did believe, 
that a competent and reliable person was charged with the 
duty of seeing that the provisions of this section were com' 
plied with and was in a position to discharge that duty : 

Provided further that no person shall be sentenced to 
imprisonment for any such offence unless it was committed 
wilfully. 

(10) If any psrson, not being a person referred to in sub- 
section (6) of section 209, having been charged by the manag' 
ing agent, secretaries and treasurers, or Board of directors, 
as the case may be, with the duty of seeing that the provisions 
of this section are complied with, makes default in doing so, 
he shall, in respect of each offence, be punishable with impri- 
sonment for a term which may extend to six months, or with 
fine which may extend to one thousand rupees, or with both : 

Provided that no person shall be sentenced to imprison- 
ment for any such offence unless jt was committed wilfully. 

This section corresponds to s. 13M of the previous Act and s. 150 of the English 
Act of 1948. It is largely based on s. 133 of the redraft suggested at pages 403 to 404 
of the C. L. C. R. Sub-ss. (3), (4) and (5) incorporate the provisions contained in 
para 15 (4) and (5) of Schedule VIII of the English Companies Act with appropriate 
changes, necessitated by the fact that the Act provides for the accounts of each sub- 
sidiary company being attached to the balance sheet of the holding' company instead 
of providing as in the English Act for the submission of consolidated group accounts 
for the holding company and the subsidiaries together -Nates on Clauses. Some 
verbal changes have l)ecii made in this section by the Joint Committee. 

Sub-s. (to) and its Proviso have been added by the I ok Sabha. 


213. Financial year of holding company and subsi- 
diary* — (1) Where it appears to the Central Government 
desirable for a holding company or a holding company’s 
subsidiary, to extend its financial year so that the subsidiary's 
financial year may end with that of the holding company, 
and for that purpose to postpone the submission of the rele- 
vant accounts to a general meeting, the Central Government 
may, on the application or with the consent of the Board of 
directors of the company whose financial year is to be extended, 
direct that in the case of that company, the submission of 
accounts to a general meeting, the holding of an annual general 
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meeting or the making of an annual return, shall not be 
required to be submitted, held or made, earlier than the dates 
specified in the direction, notwithstanding anything to the 
contrary in this Act or any other Act for the time being 
in force. 

(2) The Central Government shall, on the application of 
the Board of directors of a holding company or a holding com- 
pany’s subsidiary, exercise the powers conferred on that 
Government by subjection (1) if it is necessary so to do, in 
order to secure that the end of the financial year of the subsi- 
diary does not precede the end of the holding company’s finan- 
cial year by more than six months, where that is not the case 
at the commencement of this Act, or at the date on which the 
relationship of holding company and subsidiary comes into 
existence where that date is later than the commencement of 
this Act. 

This section is new. It is based on sub-s. (5) of the redraft at p. 403 of the 
C. L. C. R. and s. 153 of the English Act of 1948. The case where the financial year 
■jf the holding company and the subsidiary have to be modified so as to be brought 
into entire accord with each other and the case where they are to be brought only 
within six months of each other have been dealt with separately. In the former case 
1 he exercise of the Government’s power will be discretionary whereas in the latter 
ease it will be obligatory — Notes on Clauses. 

Some verbal changes have been made in this section by the Joint Committee. 


214. Rights of holding company’s representatives and 
members. — (1) A holding company may, by resolution, 
authorise representatives named in the resolution to inspect 
the books of account kept by any of its subsidiaries ; and the 
books of account of any such subsidiary shall be open to ins- 
pection by those representatives at any time during business 
hours. 

(2) The rights conferred by section 235 upon members of a 
company may be exercised, in respect of any subsidiary, by 
members of the holding company as if they alone were mem- 
bers of the subsidiary. 

This section also is new. It is based on sub-ss. (fi) and ( 7 ) of the C. 1 . C.’s re- 
draft of s. Notes on Clauses. 

Some verbal changes have been made in this section also by the Joint Committee. 


215. Authentication of balance sheet and profit and 
loss account. — (1) Save as provided by sub-section (2) 
every balance sheet and every profit and loss account of a 
company shall be signed on behalf of the Board of dtrec ofs 


64 



506 


INDIAN COMPANY LAW 


{$. **5 


(i) in the case of a banking company, by the persona 
, specified in clause (a) or clause (fe), as the case may be, 

. of sub-section (2) of section 29 of the Banking Companies 

Act, 1949 (X of 1949) ; 

(ii) in the case of any other company, by its mana- 
ging agent, secretaries and treasurers, manager or secretary, 
if any, and by not less than two directors of the company 
one of whom shall be a managing director where there 
is one. 

(2) In the case of a company not being a banking company, 
when Only one of its directors is for the time being in India, 
the balance sheet and the profit and loss account shall be 
signed by such director ; but in such a case there shall be 
attached to the balance sheet and the profit and loss account a 
statement signed by him explaining the reason for non-com- 
pliance with the provisions of sub-section (l). 

(3) The balance sheet and the profit and loss account 
shall be approved by the Board of directors before they are 
signed on behalf of the Board in accordance with the provisions 
of this section and before they are submitted to the auditors 
for their report thereon. 

This section corresponds to s. 133 of I he previous Act and s. 155 of ihc English 
Act of 1948. It is based on s. 134 of the C. L. C.‘s redraft at pages 404 and 405 of 
l heir Report — Notes on Clauses. 

Some alterations have also been made in this section by the Joint Committee. 

931. Effect of aignlng acknowledgement of liability : — The mere signing 
a balance-sheet by a director docs not make it an account stated involving a fresh 
promise by the director to pay the amount debited to him therein, inasmuch as a 
director signs the balance-sheet not animo contrahendi but in performance of his 
duties as director (88). Similarly balance-sheets including fees due to directors and 
signed by directors are not acknowledgments or written promises to pay those fees by 
the company (89). It has however been held in England that the balance-sheet 
presented to the plaintiff (a shareholder) at the meeting of the company fulfilled all 
the requirements of s. 24 of the English Limitation Act, and therefore there Was an 
acknowledgement by the company of the plaintiff's debt, and the plaintiff's right of 
action must be deemed to have accrued on the dale of acknowledgement so that his 
claim was not barred (90). I hc same has been held in a recent case by the Madras 
High Court (91). 

932. # Persons who were never directors or officers of the company when the 
default occurred in preparing a balance-sheet and placing it before a general meet- 
ing cannot he held liable in respect of offences in not complying with the provisions 

(88) John 'Shaw & Sons (Salford) Ltd. v. Shaw [1935] 2 K.B. 113 (C.A.) ; Kashinarh v. 

,New Akot C. G. & Pressing Co. [1951] N. 255, [1950] Nag. 58s. / 

(89) Coliseum (Barrow) Ltd. [1936] 2 Ch. 44. 

(90) Jones v. Bellgrove Properties Ltd. [1949] 2 A.E.R. 198, 

491) Raja of Vizianagram v. O. L. VizianagrajB Mining Co. [195a] 1 M. 136. 
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of. s. a jo <©a). The charge of non-filing of the balance-sheet receives a complete 
answer, if the accused can show that the balance-sheet was not due ; it is. altogether 
immaterial whether it has of has not been prepared (93). 


216 . Profit and loss account to be annexed and 
auditors' report to be attached to balance sheet.— ‘The 
profit and loss account shall be annexed to the balance sheet 
and the auditors’ report shall be attached thereto. 

This section is based on s. 131 (2) of the previous Act and s. 156 (1) of the Eng* 
lish Act of 1948 which has been reproduced in s. 134 (4) of the redraft at p. 404 of 
the C. L. C. R . — Notes on Clauses. 

See notes to ss. 210 and 215. 


217. Board’s report — (1) There shall be attached to 
every balance sheet laid before a company in general meeting, 
a report by its Board of directors, with respect to — . 

(a) the state of the company’s affairs ; 

(b) the amounts, if any, which it proposes to carry 
to any reserves either in such balance sheet or in a subse- 
quent balance sheet ; and 

(c) the amount, if any, which it recommends should 
be paid by way of dividend. 

(2) The Board’s report shall, so far as is material for the 
appreciation of the state of the company’s affairs by its members 
and will not in the Board’s opinion be harmful to the business 
of the company or of any of its subsidiaries, deal with any 
changes which have occurred during the financial year — 

(a) in the nature of the company’s business ; 

(b) in the company’s subsidiaries or in the nature of 
the business carried on by them ; and 

(c) generally in the classes of business in which the 
company has an interest. 

(3) The Board shall also be bound to give the fullest 
information and explanations in its report aforesaid, or in 
cases falling under the proviso to section 222, in an addendum 
to that report, on every reservation, qualification or adverse 
remark contained in the auditors* report. 

(4) The Board’s report and any addendum thereto shall 
be signed by its chairman if he is authorised in that behalf 


(92) In re Narasimha Ran [1937] 84 1 * 

(93) Lakshmana v. Emp. [1932] M. 497, 35 M U 
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by the Board ; and where he is not so authorised, shall be 
signed by such number of directors as are required to sign 
the balance sheet and the profit and loss account of the 
Company by virtue of sub-sections (1) and (2) of section 215. 

(5) If any person, being a director of a company, fails to 
take all reasonable steps to comply with the provisions of 
sub-sections (1) to (3), or being the chairman, signs the 
Board’s report otherwise than in conformity with the provi- 
sions of sub-section (4), he shall, in respect of each offence, 
be punishable with imprisonment for a term which may extend 
to six months, or with fine which may extend to two thousand 
rupees, or with both : 

Provided that no person shall be sentenced to imprison- 
ment for any such offence unless it was committed wilfully : 

Provided further that in any proceedings against a person 
in respect of an offence under sub-section ( 1), it shall be a 
defence to prove that he had reasonable ground to believe, and 
did believe, that a competent and reliable person was charged 
with the duty of seeing that the provisions of that sub-section 
were complied with and was in a position to discharge that 
duty. 

(6) If any person, not being a director, having been 
charged by the Board of directors with the duty of seeing that 
the provisions of sub-sections (1) to (3) are complied with, 
makes default in doing so, he shall, in respect of each offence, 
be punishable with imprisonment for a term which may 
extend to six months, or with fine which may extend to two 
thousand rupees, or with both : 

Provided that no person shall be sentenced to imprison- 
ment for any such offence unless it was committed wilfully. 

This section corresponds to s. 131 A of the previous Act and s. 157 of the English 
Act of 1948 and is based on s. 135 of the re draft of C. L. C. at page 405 of their 
Report — Notes on Clauses. 

This was originally cl. 20* of the Bill in which alterations have been made by 
the Joint Committee with the following observation: “The Committee consider that 
where any proceedings have been instituted against the director of a company for 
failure to comply with any of the provisions of sub-clause <1) of this clause, he must 
be permitted to defend himself on the ground that he had reasonable 
ground to believe, and did believe, that a competent person was charged with the 
duty of complying with those provisions and was in a position to discharge that duty 
—Compare the proviso to clause 210, sub-clause (5)“ (vide J. C. R. para 84). 

Sub-s. (4) of this section has been amplified and sub-s. (6) and its Proviso have 
been added by the Lok Sabha. 
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M3* SUB-S* {!)• Reserve fund : — The word ^Reserve** has not been 
defined in the Act. It should be given the ordinary and natural meaning as under- 
stood in common parlance. The reserve may be a general reserve or a specific 
reserve ; but l here must be a clear indication that it was a reserve either of the one 
or the other kind. Profits lying unutilized and not specifically set apart for any 
purpose on the crucial date would not constitute reserves within the meaning of 
Sch. II R. 2 (1) of the Business Profits Act, 1947 (94)* These words cannot be given a 
wider meaning in Business Profits Act than the one given in s. iijiA or Reg. 99 of 
Table A of the old Act (95). Further unless the directors apply their mind to the 
question and make appropriation of the balance to the payment of dividends or to 
building up reserves, it is difficult to say that any portion of the amount of balance 
in the 'profit and loss account could be treated as “reserve** or “reserves** for the 
purpose of computing the amount of capital under R. 2 of Sch. 11 of the Business 
Profits Act, 1947 (95). 

934* Director’s liability for report : — A director is not necessarily per- 
sonally responsible for reports and balance-sheets stated 10 be issued “by order of 
the directors’* (96). As to a person who. though named as a director but has resigned, 
see the case of Dovey v. Cory (97). 

Balance-sheet contained in an annual report sent by the company to the share- 
holders and filed with the Registrar stating the total amount of the company’s in- 
debtedness under its debentures for principal and interest, although not sent to the 
debenture- holders, is a sufficient acknowledgement of the liability under the 
debentures (98). 

218 . Penalty for improper issue, circulation or publi- 
cation of balance sheet or profit and loss account.— (a) 
If any copy of a balance sheet or profit and loss account which 
has not been signed as required by section 215 is issued, 
circulated or published ; or 

( b ) If any copy of a balance sheet is issued, circulated or 
published without there being annexed or attached thereto, as 
the case may be, a copy each of (i) the profit and loss account, 

(ii) any accounts, reports or statements which, by virtue of 
section 212, are required to be attached to the balance sheet, 

(Hi) the auditors’ report, and ( iv ) the Board’s report referred 
to in section 217 ;* 

the company, and every officer of the company who is in 
default, shall be punishable with fine which may extend to 
five hundred rupees. 

This section is new. It is based on s. 156 (3) of the English Act of 1948 and 
sub-s (5) of s. 1 34 of the C*. L. C.’s redraft— Notes on Clauses, 

Some verbal changes have been made in this section by the Joint Committee. 

(94) Comr. of Income-Tax v. Century Spinning 8c Manfg. Co. [ 1 953] S.C. 501. on 
appeal from [1951] B. 440. 

(95) Comr. of Income-Tax v. Bank of Bihar [1954] Pat. 139. 

(96) Denham 8c Co. [1884] 25 Ch. D. 75*. 

(98) kurnliam (Viscount) v, Atlantic &c. Co. [1928] Ch. 836. 
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. 219. Right of member to copies ofbalanceisheetstod 
auditors’ report— (1) A copy of every balance sheet (including 
th| profit and loss account, the auditors’ report and every other 
document required by law to be annexed or attached, as the 
case may be, to the balance sheet) which is to be laid before a 
company in general meeting shall, not less than twenty-one 
days before the date of the meeting, be sent to every member 
of the company, to every holder of debentures issued by the 
company (not being debentures which exfade are payable to 
the bearer thereof), to every trustee for the holders of any 
debentures issued by the company, whether such member, 
holder .or trustee is or is not entitled to have notices of general 
meetings of the company sent to him, and to all persons 
other than such members, holders or trustees, being persons 
so entitled. 


Provided that — 


(a) in the case of a company not having a share 
capital, this sub-section shall not require the sending of a 
copy of the documents aforesaid 'to a member, or holder 

, . of debentures, of the company who is not entitled to have 
notices of general meetings of the company sent to him ; 

(b) this sub-section shall not require a copy of the 
documents aforesaid to be sent — 

(i) to a member, or holder of debentures, of the 
company, who is not entitled to have notices of 
general meetings of the company sent to him and of 
whose address the company is unaware ; 

( ii ) to more than one of the joint holders of any 
shares or debentures none of whom is entitled to 
have such notices sent to him ; or 

(iii) in the case of joint holders of any shares or 
debentures some of whom are and some of whom 
are not entitled to have such notices sent to them, 
to those who are not so entitled ; and 

(c) if the copies of the documents aforesaid are sent 
less than twenty-one days before the date of the meeting, 
they shall, notwithstanding that fact, be deemed to have 
been duly sent if it is so agreed by all the members entitled 
to vote at the meeting. 

(2) Any member or holder of debentures of a company, 
whether he is or is not entitled to have copies of the company’s 
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balance sheet sent to him shall, on demand; be entitled, to be 
furnished without charge, and any person from whom the 
company has accepted a sum of money by way of deposit shall, 
on demand accompanied by the payment of a fee of one. rupee, 
be entitled to be furnished, with a copy of the last balance 
sheet of the company and of every document required by law 
to be annexed or attached thereto, including the profit and 
loss account and the auditors’ report. 

(3) If default is made in complying with sub-section 
(1), the company, and every officer of the company who is in 
default, shall be punishable with fine which may extend to five 
hundred rupees. 

(4) If, when any person makes a demand for a copy of 
any document with which he is entitled to be furnished by 
virtue of sub-section (2), default is made in complying with the 
demand within seven days after the making thereof, the 
company, and every officer of the company who is in default, 
shall be punishable with fine which may extend to five hundred 
rupees, unless it is proved that that person had already made a 
demand for and been furnished with a copy of the document. 

The Court may also, by order, direct that the copy deman- 
ded shall forthwith be furnished to the person concerned. 

(5) Sub-sections (1) to (4) shall not apply in relation to a 
balance sheet of a private company laid before it before the 
commencement of this Act ; and in such a case the right of any 
person to have sent to him or to be furnished with a copy of the 
balance sheet, and the liability of the company in respect of a 
failure to satisfy that right, shall be the same as they would 
have been if this Act had not been passed. 

This section corresponds to ss. 135 and 146 of the previous Act. It is based on 
s. 158 of the English Act of 1948 and s. 135 A of the C. L. C/s redraft — Notes on 
Clauses . 

Some changes have been made in this section also by the Joint Committee. 

Sub-s. (*) of this section has been added to by the Lok Sabha. 

220* Three copies of balance sheet, etc. to be filed 
with Registrar. — (1) After the balance sheet and the profit 
and loss account have been laid before a company at an 
annual general meeting as aforesaid, there shall be filed with the 
Registrar at the same time as the copy of the annual return 
referred to in section 161 — 

(a) in the case of a public company, three copies of 

the balance sheet and the profit and loss account, signed by 
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t the managing director, managing agent, secretaries and trea- 
_• aarers, manager or secretary of the company, or if there be 
none of these, by a director of the company, together with 
? three copies of all documents which are required by this 
Act to be annexed or attached to such balance sheet or 
profit and loss account ; 

(b) in the case of a private company, three copies of 
the balance sheet certified to be true copies by the company's 
auditors and of the auditors’ report in so far as it relates to 
' the balance sheet. 

(2) If the annual general meeting of a public or private 
company before which a balance sheet is laid as aforesaid does 
not adopt the balance sheet, a statement of that fact and of the 
reasons therefor shall be annexed to the balance sheet and to 
the copies thereof required to be filed with the Registrar. 

(3) If default is made in complying with the requirements 
of sub'sections (1) and (2), the company, and every officer of 
the company who is in default, shall be liable to the like 
punishment as is provided by section 162 for a default in 
complying with the provisions of sections 159, 160 or 161. 

This section corresponds to s. 134 of the previous Ac! and s. 127 of the English 
Act of 1948. It is based on s. 135B of the C. I,. C.\s redraft at pages 406 and 407 
of the C. L. C. R. — Notes on Clauses. 

935 . Private company : —If a private company issues prize bonds in the 
nature of debentures, it ceases to be a private company and is therefore bound to 
file its balance-sheet and the profit and loss account with the Registrar of Companies 
under this section. Default in filing the same renders the company and its directors 
liable to the penalty under sub*s (4) (99). See notes to s. 3 (iii) ante. 

936 . Director’s duty. Offence and punishment : — It is the duty of all the 

directors of a company to see that the particular returns mentioned in this Section 
are submitted. If the directors who are responsible for the management of the com- 
pany and who personally know the duties imposed upon them by law make no 
attempt to see that these duties are carried out, there is justification for holding that 
they have wilfully and knowingly permitted the company to fail to carry out those 
duties, and therefore would be guilty of offences under s. 16* and this section (1). 

It is not correct to say that a director who is guilty of a default under ss. 32 and 
134 of the old Act should be punished with a nominal sentence in the absence of 
any allegation of dishonesty or fraud on his part. The provisions of the Act have 
been deliberately enacted to protect the shareholders and in some cases the general 
public. Consequently it is necessary that when the directors fail to do their duly, 
the penalties provided in the Act should be imposed and the directors should be 
substantially penalized (1). 

^99) Emp. v. Laxman [1945] 47 ® om> *-.R. 600. 

(i) Bhagirath v. Emp. [1948] C. 4 a. 48 C.L.J. *36, 229 I.C. 109, In re Gangipati 
Aopavya J^95#] M. 800; Viswanathan v. Asst. Registrar It 953] M, 55*. , [1953] 
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937 * Flea hi answer to clurge under this section ; — In answer to ft charge 
utute sub-s, ( 4 ) of a, 134 of the old Act in respect . of default made, in filing the 
balance-sheet for a certain year, it was not open to a director to plead that as no 
general meeting had been called in that year and no balance-sheet laid before the 
company at any auch meeting, it was impossible for him or the company to comply 
with' the requirements of the section, when the impossibility was due to bis own 
previous default (1). But in order to bring the case within the rule laid down in 
Park y. Lawton (a), a person whose defence to a charge under sub-s. (4) was that 
compliance on his part with the requirements of the section was impossible on 
account of no general meeting having been held, it was necessary in the first Instance 
to show with reference to s. 76 of ihe old Act that the accused officer of the company 
was knowingly a party to the default in holding the general meeting, and when the 
question had not been enquired into at all the case had not been properly tried and 
the conviction would not stand (3). 

SS. 76 and 133 of the old Act created two distinct offences, viz., one for not hold- 
ing the general meeting and another for not laying the balance-sheet before the 
general meeting. The former offence might give rise to the latter or even independ- 
ently of it. Hence there was no case of the accused being prosecuted twice for the 
same offence (4). But it was previously held that the same persons could not bt 
charged in respect of the same years with offences punishable both under s. 131 and 
s. 134 of the old Act, because s. 134 clearly contemplated the sending of a copy of 
balance-sheet only after it had been placed before the company at a general meeting 
under s. 131. Where in a case there was no placing of the balance-sheet before the 
company at a general meeting, the offence under this section could not he committed 
(5). In a recent case dissenting from Oebendra v. Registrar (6) and explaining Park 
v. Lawton (2) it was held by the Bombay High Court that there was no obligation cast 
upon the company to file the balance-sheet etc. under sub-s. (1) if no general meeting 
had been called (7), and the company and its officers could not be convicted under sub- 
section (4) of this section although thev might have committed offences under ss. 76 
(2) and 133 (3) (7). of the old Act. 

The default under s. 162 and this section must be intentional and not merelv in- 
advertent (8). 

938. Recovery of fine : — Where a fine is imposed upon a company under 
this section, the fine must be recovered from flic company and cannot be recovered 
from the directors individually (9). 

939. Jurisdiction : — The Presidency Magistrate in Calcutta possesses juris- 
diction to try charges under this section even where the company is situate outside 
Calcutta, as the office of the Registrar with whom the balance-sheet is to be filed is 
in Calcutta (jo). 

221. Duty of officer to make disclosure of payments, 
etc.— (1) Where any particulars or information is required to 
be given in the balance sheet or profit and loss account of a 


(a) [1911] 1 K.B. 588. 

(3) Raj Kumar v. King Erap. [1917I ** C.W.N. 840, 

(4) Viswanathan v. Asst. Registrar, supra. 

<r>)ln re Narasimha [1937] M. 341, if>9 I-C. ion. 
ffi) hfiiH 1 45 Cal. 486- 


18 Cr. 1..J. 325, 38 I.C. 437. 



45 C.W.N. 1130. _ „ _ w tr 

(9) Dwarka Das v. Emp, [1924] I.. 489, sfi Cr. L.J. 799 * I.C. 
(10) Debendra v. Registrar [1917] 45 Cal * 49 °’ ** C.W.N. 90. 
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company or in any document required to be annexed or 
attached thereto, it shall be the duty of the concerned officer 
of the company to furnish without delay to the company, and 
also to the company’s auditor whenever he so requires, those 
particulars or that information in as full a manner as possible. 

(2) Where the officer concerned is a firm or body corpo- 
rate acting as managing agent or as secretaries and treasurers, 
the duty aforesaid shall extend to every partner in the firm, or to 
every director of the body corporate, as the case may be. 

(3) The particulars or information referred to in sub-sec- 
tion (1) may relate to payments made to any director, managing 
agent, secretaries and treasurers, or other person by any other 
company, body corporate, firm or person. 

(4) If any person knowingly makes default in performing 
the duty cast on him by the foregoing provisions of this section, 
he shall be punishable with imprionment which may extend to 
six months, or with fine which may extend to five thousand 
rupees, or with both. 

This section is new. It is based on the following recommendation made in paTa 
159 of the C. L. C. R. — Notes on Clauses : “It will be necessary to make a specific 
provision in the Act requiring every managing agent including every former manag 
ing agent to disclose the amounts received by him in respect of compensation from 
other parties and there should be a penal provision for non-compliance. Further, 
in respect of all matters relating to accounts where particulars or information arc 
required to be given, a duty should be cast upon the person concerned to give the 
fullest information to the company and to its auditors on pain of a penalty.” 


222* Construction of references to documents 
annexed to accounts. — References in this Act to documents 
annexed or required to be annexed to a company’s accounts or 
any of them shall not include the Board’s report, the auditors’ 
report or any document attached or required to be attached to 
those accounts : 

Provided that any informantion which is required by this 
Act to be given in the accounts, and is allowed by it to be 
given in a statement annexed to the accounts, may be given in 
the Board’s report instead of in the accounts ; and if any such 
information is so given, the report shall be annexed to the 
accounts and this Act shall apply in relation thereto accordingly, 
except that the auditors shall report thereon only in so far as it 
gives the said information. 

This section is new. It is based on s. 1C3 of the English Act of 1948 ^ Notes 
on Clauses. 
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_ 223. Certain co *»pa»ies to publish statement in die 
Form in Table F in Schedule I. — (1) Every company which is 
a limited banking company, an insurance company, or a deposit, 
provident or benefit society, shall, before it commences business 
and also on the first Monday in February and the first Monday 
in August in every year during which it carries on business, make 
a statement in the Form in Table F in Schedule I, or in a Form 
as near thereto as circumstances admit. 

(2) A copy of the statement, together with a copy of the 
last audited balance sheet laid before the members of the 
company, shall be displayed and until the display of the next 
following statement, shall be kept displayed, in a conspicuous 
place in the registered office of the company, and in every 
branch office or place where the business of the company is 
carried on. 

(3) Every member, and every creditor, of the company 
shall be entitled, on payment of a sum of eight annas, to be 
furnished with a copy of the statement, within seven days of 
such payment, 

(4) If default is made in complying with any of the 
requirements of this section, the company, and every officer of 
the company who is in default, shall be punishable with fine 
which may extend to fifty rupees for every day during which 
the default continues. 

(5) This section shall not apply to a life assurance company 
or provident insurance society to which the provisions of the 
Insurance Act, 1938 (IV of 1938), as to the annual statements 
to be made by such company or society, apply with or without 
modifications, if the company or society complies with 
those provisions. 

This section corresponds to s. 136 of the previous Act and s. 433 of the English 
Act of 1948. Having regard to the provisions contained in s. 33 of the Banking 
Companies Act, 1949, it is unnecessary to retain the reference to banking companies 
in this section — Notes on Clauses. The Joint Committee however have restored 
the reference to banking companies. 

940 . SUB«S« (I). Dates of statement : --The omission of a limited com- 
pany to publish the statements specified in sub-sec. (1) on the dates indicated in the 
section cannot be justified by the fact that the omission was due to a change in the 
dosing date of the financial year of the company and that the officers of the company 
imagined in good faith that this justified a change in the dales on which statements 
were required to.be published (u). 


(ii)Jn re Shamdashni [1924] B. 308, afi Bom. L.R. <>8. 
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1141* SUB-S. (4) Where there is nothing in the order of die Magistrate 
or ity the summons to show that a particular person was summoned as representing 
the company, or that any proceedings were being taken against the company as such, 
the procedure in issuing a summons to such a person is dearly incorrect. Sub-s. (4) 
provides for a penalty against the company, ami there is nothing to prevent the 
issue of a summons against the company itself. Sub-s. (3) of s. 69, Cr. P. Code 
provides for the service of such a summons (is). 

Audit 

224. Appointment and remuneration of auditors. — 
(1) Every company shall, at each annual general meeting, 
appoint an auditor or auditors to hold office from the conclu- 
sion of that meeting until the conclusion of the next annual 
general meeting. 

.. (2) At any annual general meeting, a retiring auditor, by 
whatsoever authority appointed, shall be re-appointed, unless — 

(a) he is not qualified for re-appointment ; 

( b ) he has given the company notice in writing of his 
unwillingness to be re-appointed ; 

(c) a resolution has been passed at that meeting 
appointing somebody instead of him or providing expressly 
that he shall not be re-appointed ; or 

(d) where notice has been given of an intended 
resolution to appoint some person or persons in the place 
of a retiring auditor, and by reason of the death, incapacity 
or disqualification of that person or of all those persons, as 
the case may be, the resolution cannot be proceeded with. 

(3) Where at an annual general meeting no auditors are 
appointed or reappointed, the Central Government may 
appoint a person to fill the vacancy. 

(4) The company shall, within seven days of the Central 
Government’s power under sub-section (3), becoming exercisa- 
ble, give notice of that fact to that Government ; and, if a 
company fails to give such notice, the company, and every 
officer of the company who is in default, shall be punishable 
with fine which may extend to five hundred rupees, 

(5) The first auditor or auditors of a company shall be 
appointed by the Board of directors within one month of the 
date of registration of the company; and the auditor or 


(ix) Sudhir Raujan r». N. K. Mazutndar [1944] P. xio. 
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auditors so appointed shall hold office until the conclusion of 
the first annual general meeting : 

Provided that — 

(a) the company may, at a general meetingJTremove 
any such auditor or all or any of such auditors and appoint 
in his or their places any other person or persons who 
have been nominated for appointment by any member of 
the company and of whose nomination notice has been 
given to the members of the company not less than fourteen 
days befor the date of the meeting ; and 

(f>) if the Board fails to exercise its powers under 
this sub-section, the company in general meeting may 
appoint the first auditor or auditors. 

(6) (a) The Board may fill any casual vacancy in the office 
of an auditor ; but while any such vacancy continues, the 
remaining auditor or auditors, if any, may act : 

Provided that where such vacancy is caused by the resigna- 
tion of an auditor, the vacancy shall only be filled by the 
company in general meeting. 

(b) Any auditor appointed in a casual vacancy shall hold 
office until the conclusion of the next annual general meeting. 

(7) Except as provided in the proviso to sub-section (5), 
any auditor appointed under this section may be removed from 
office before the expiry of his term only by the company in 
general meeting, after obtaining the previous approval of the 
Central Government in that behalf. 

(8) The remuneration of the auditors of a company-— 

(a) in the case of an auditor appointed by the Board or 
the Central Government, may be fixed by the Board or the 
Central Government, as the case may be; and 

(b) subject to clause (a), shall be fixed by the com- 
pany in general meeting or in such manner as the company 
in general meeting may determine. 

For the purposes of this sub-section, any sums paid by the 
company in respect of the auditors’ expenses shall be deemed to 
be included in the expression “remuneration”. 

SS. 224 to are mostly based on the draft ss. 144 to 145B suggested by the 
C. I... C. at pages 421 to 425 of the C. L. C. R. The corresponding sections of the 
English Act of 1948 are ss. 159-162 — Notes on Clauses. 
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as 4 corresponds (o s. 144 (3) to (6) of the previous Act and s. 159 of the 
English Act of 1948. Sub-s. (7) provides for the removal of the auditor before the 
expiry of his term by the company in general meeting, after obtaining the previous 
approval of the Central Government in that behalf. A provision is dearly necessary 
fox; the case where an existing auditor is unable to fulfil his duties for any reason or 
becomes obviously unsuitable for continuing in his appointment. The last para- 
graph of sub-s. (8) is based on the provision in the English Act — s. 159 (7), second 
paragraph— Notes on Clauses. 

Some changes have been made in this section by the Joint Committee. 

942 . $UB«S. (1) The requirement of sub-s. (3) of the otd s. 144 corres- 
ponding to sub-s. (1) of the present Act is mandatory (13). 

943 . Auditor— whether an officer : — An auditor may not be an "officer” of 
the company and prima facia he is not, except for the purposes of ss. 477, 478, 539* 
548 * 545 * 62 1, 625 and 633 (14). In the undernoted case (15), the Allahabad High 
Court (Mears C. J. & Sen J.) considered the question in connection with a clause in 
the articles of a company which dealt with the conduct of the company's business and 
provided that officers of the company would be entitled to an indemnity out of the 
fund of the company except in regard to their own "wilful acts or defaults." After 
considering the following decisions (16), their Lordships observed : "The general 
result of the decisions is that where an auditor has been appointed by a limited 
liability company at a general meeting of the shareholders, he must be taken to be 
an officer of the company. It is not absolutely necessary that he should be mentioned 
as an officer in the articles of association. If things stood here, we might have felt 
considerable difficulty in holding the contrary. But we are confronted with the 
following facts : The term ‘officer’ had not been defined in Act VI of 188a, bui 
in Connell* s case (17) it had been held that an auditor was an officer of the company. 
There was a long train of reported English decisions in support of the same view. 
We find, however, that the legislature has introduced a statutory definition of the 
term ‘officer’ in s. 2, cl. (11), Act VII of 1913, which says that 'officer* includes any 
director, manager or secretary, hut save in ss. 235, 236 and 237, does not include an 
auditor. We are bound by this statutory definition. In enacting Act VII of 1913 
the legislature seems to have consciously departed from the view which had been 
taken in decided cases in the past so far as this country was concerned." .... "We 
hold therefore that an auditor cannot claim to be an officer within the purviews of 
Art. 118 of the Articles of Association" (18). 

944. “Wilful acts or defaults 11 As to the meaning of the expression 
"wilful acts or defaults" used in the above clause in the articles of the company (as 
in the articles of many companies), their Lordships observe (18) as follows : “The 
adjective ‘wilful’ in ‘wilful acts or defaults' has evidently been used as a description 
and not a definition. The idea intended to be conveyed is that the default is 
occasioned by the exercise of volition or as the result of non-exercise of will due to 
supine indifference, although the defaulter knew or was in a position to know that 
loss or harm was likely to result. The word does not necessarily suggest the idea 


(13) Council of Institute of Chartered Accountants v. Jnanendra [1955] Ass. 8. 

(1*5) Hudson^ v. Dehradun Mussorie Electric: Tramway Co. [1929] A. 826 at pp. 

06) ilndon '& Genera^' Bank No. i fiSftr,] a Ch. i 66 ; KinKSton Colton Mill Co.. 
{ ' fignfii , Ch. * 70 , at np. *84 fc s88 ; Ibid [1806] 1 Ch. 6 : Western Countries S. B. 

L Milling Co. [1897I 1 Ch. 617 ; Connct v. Himalaya Bank [1895] 18 All. u and 
City Equitable Eire Insurance Co. [1925] 1 Ch. 407. 

07 ) 080*1 18 All. 12. „ . . 

(18) Hudson v. Dehradun Mussoorie E. Tramway Co. (supra). 
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of moral turpitude. We have also to eliminate the elements of accident or inadver- 
tence or honest error of judgment. The default must be the mult of deliberation 
or intent or be the consequences of a reckless omission. ‘Wilful default* therefore 
is indicative of some misconduct in the transaction of business or in the discharge of 
duty by omitting to do something either deliberately or by a reckless disregard of the 
fact whether the act or omission was or was not a breach of duty.** Then their 
Lordships cite the cases noted below (19). 

945. Duties of auditor : — The auditor must not certify what he does not 
believe to be true, and he must take reasonable care and skill before he believes 
that what he certifies is true, and that the books themselves show the company’s 
true position. What is reasonable care must depend on the circumstances of each 
particular case (20). An auditor however is not bound to be suspicious when there 
arc not circumstances to arouse his suspicion. He is bound only to exercise a 
reasonable amount of care and skill (21). 

It is nothing to an auditor whether the business of the company is being con- 
ducted prudently or unprofkably or whether dividends are properly or improperly 
declared, provided he discharges his own duty which consists in examining the books 
of the company and satisfying himself that they show the true financial position of 
the company (22). If he fails in his duty, he will be jointly and severally liable 
with those who are responsible for the management of the company, although he is 
not guilty of any dishonesty (22). 

But although it is not the duty of the auditors to consider whether the business 
of the company is prudently or imprudently conducted, it is their duty to consider 
and report to the shareholders whether the balance-sheet exhibits a correct view of 
the company’s affairs and the true financial position of the company at the time of 
the audit. They must ascertain this by examining the books of the company and 
must take reasonable care that what they certify as to the company’s financial posi- 
tion is true, and except in very special cases it is their duty to place before the 
shareholders the necessary information and to indicate the means of acquiring it (23V 

946. Removal of auditor : — There was no provision in the previous Act for 
removal of an auditor once appointed ; but where the auditors neglected their duties 
by which loss had occurred to the company, the Court would not compel the directors 
to allow the auditors to proceed with their audit (24). Sec now this section. 

947. Under the proviso to sub s. (1) of s. 14 f of the old Act the following had 
been declared as entitled to be appointed and to act as auditors : Members of — (1) 
the Institute of Chartered Accountants of England and Wales ; (2) The Society of 
Incorporated Accountants and Auditors ; (3) the Society of Accountants in Edinburgh ; 
(4) the Institute of Accountants and Actuaries in Glasgow ; (5) the Society of 
Accountants in Aberdeen and (6) the Institute of Chartered Accountants in Ireland (25). 

948. Defence of auditor An irregularity in the appointment of an auditor 
may not avail him as a defence in a misfeasance proceeding (26). 

(19) Kordcr v. C. W. Ry. Co. [1905] 2 K.B. 532 ; Graham v. Belfast & N. C. Ry. Clo. 
[1901] 2 I.R. 13 ; City Equitable Eire Insurance Co. (supra) ; Queen v. Senior 
[1899] 1 Q-B. *83; Queen v. Downes [1875] 1 Q-B.D 25 and I-ewis v. G. W. Ry. 
Co. [1895! 8 Q-B. 206. 

(20) London k General Bank No. 2 [1895] 2 Ch. 673, 

(21) Kingston Cotton Mill Co. No. 2 [1890} 2 Ch. 279. 

(22) Union Bank. Allahabad [1925] A. 519, 47 All. 669, 23 A.L.J. 473. 

(23) London & General Bank No. 2 (supra). 

(24) Sec Republic of B. E. Syndicate [1914] 1 Ch. *89- 

(25) See Gazette of India, March 14, i9M- 

(26) Western C. B. Bakeries {1897] 1 Ch. 617 (C.A.) ; sec also London & General 
Bank [1895] * Ch. 673. 
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949 . In England the appointment of an auditor under the corresponding sec- 
tion [sub-s. (2) of s. 132 of the English Act of 1929] is made by the Board of Trade. 
Where such an appointment was made by the Board of Trade on the supposition 
that an appointment of auditors made by the private company at the general meeting 
was invalid, but it was subsequently admitted by the plaintiffs that the appointment 
by the company was valid, it was held that the defendants were entitled to a 
declaration that the auditors appointed by the company should be the sole 
auditors (27). 


949 A. Sub-s. (6). Casual vacancy -A casual vacancy is a temporary vacancy 
for a part of the year. Tt is not created by any deliberate omission on the part of 
the company to appoint an auditor in its annual general meeting (28). 


225. Provisions as to resolutions for appointing or 
removing auditors. — (l) Special notice shall be required for a 
resolution at an annual general meeting appointing as auditor a 
person other than a retiring auditor, or providing expressly that 
a retiring auditor shall not be re-appointed. 

(2) On receipt of notice of such a resolution, the company 
shall forthwith send a copy thereof to the retiring auditor. 

(3) Where notice is given of such a resolution and the 
retiring auditor makes with respeet thereto representations in 
writing to the company (not exceeding a reasonable length) and 
requests their notification to members of the company, the 
company shall, unless the representations are received by it too 
late for it to do so, — 

(a) in any notice of the resolution given to members 
of the company, state the fact of the representations having 
been made; and 

(b) send a copy of the representations to every 
member of the company to whom notice of the meeting is 
sent, whether before or after the receipt of the represen- 
tations by the comany; 

and if a copy of the representations is not sent as aforesaid 
because they were received too late or because of the company’s 
default, the auditor may (without prejudice to his right to be 
heard orally) require that the representations shall be read out 
at the meeting : 

Provided that copies of the representations need not be sent 
out and the representations need not be read out at the meeting 
if, on the application either of the company or of any other 
person who claims to be aggrieved, the Court is satisfied that 


(«7) Scott v. Scott [1943] 1 A.E.R. 582— per Lord Clauson J. 

(28) Council of Institute of Chartered Accountants v. Jnanendra [1955] Ass. 8. 
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the rights conferred by this sub-section are being abused to 
secure needless publicity fot defamatory matter; and the Court 
may order the company’s costs on such an application to be paid 
in whole or in part by the auditor, notwithstanding that he is 
not a party to the application. 

(4) Sub-sections (2) and (3) shall apply to a resolution to 
remove the first auditors or any of them under sub-section 
(5) of section 224 or to the removal of any auditor or auditors 
under sub-section (7) of that section, as they apply in relation 
to a resolution that a retiring auditor shall not be re-appointed. 

Ibis section is new. It corresponds to s. ifto of the English Act of 1948. Sub- 
s. (4) makes a consequential reference to sub s. (7) of the previous section — Notes 
on Clauses . 

226 . Qualifications and disqualifications of auditors. — 

(1) A person shall not be qualified for appointment as auditor 
of a company unless he is a chartered accountant within the 
meaning of the Chartered Accountants Act, 1949 (XXXVIII 
of 1949) : 

Provided that a firm whereof all the partners practising in 
India are qualified for appointment as aforesaid may be appointed 
by its firm name to be auditor of a company, in which case any 
partner so practising may act in the name of the firm. 

(2) (a) Notwithstanding anything contained in sub-section 
(1), but subject to the provisions of any rules made under clause 
(b), the holder of a certificate granted under a law in force in 
the whole or any portion of a Part B State immediately before 
the commencement of the Part B State (Laws) Act, 1951 (III of 
1951), entitling him to act as an auditor of companies in that 
State or any portion thereof, shall be entitled to be appointed to 
act as an auditor of companies registered anywhere in that State. 

(b) The Central Government may, by notification in the 
Official Gazette, make rules providing for the grant, renewal, 
suspension or cancellation of auditors’ certificates to persons in 
Part B States for the purposes of clause (a), and prescribing 
conditions and restrictions for such grant, renewal, suspension 
or cancellation. 

(3) None of the following persons shall be qualified for 
appointment as auditor of a company — 

(a) a body corporate; 

(b) an officer or employee of the company; 
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(c) a person who is . a partner, or who is in the 
>• employment, of an officer or employee of the company; . . 

(d) a person who is indebted to the company for, an 
amount exceeding one thousand rupees, or who has given 
any guarantee or provided any security in connection with 
the indebtedness of any third person to the company for an 
amount exceeding one thousand rupees; 

(e) a person who is a director or member ofa.private 
company, or a partner of a firm, which is the managing 
agent or the secretaries and treasurers of the company; 

( f ) a person who is a director, or the holder of 
shares exceeding five per cent, in nominal value of the subs- 
cribed captial, of any body corporate which is the managing 
agent or the secretaries and treasurers, of the company: 

Provided that any shares held by such person as nominee or 
trustee for any third person and in which the holder has no 
beneficial interest shall be excluded in computing the percentage 
of shares held by him for the purpose of this clause. 

Explanation . — References in this sub-section to an officer or 
employee shall be construed as not including references to an 
auditor. 

(4) A person shall also not be qualified for appointment as 
auditor of a company if he is, by virtue of sub-section (3), dis- 
qualified for appointment as auditor of any other body cor- 
porate which is that company’s subsidiary or holding company 
or a subsidiary of that company’s holding company, or would be 
so disqualified if the body corporate were a company. 

(5) if an auditor becomes subject, after his appoinment, to 
any of the disqualifications specified in sub-sections (3) and (4), 
he shall be deemed to have vacated his office as such. 

See s. 144 of the previous Act. Sub s, (i) (b) is based on s. 161 (1) (b) of the 
Englgish Act of 1948. Such a provision is desirable especially in case where reci- 
procal . arranggcments arc proposed by foreign countries on the basis of the provi* 
sion- contained in this sub-section — Notes on Clauses. 

. This was originally cl. 211 of the Bill in which alterations have been made by 
the Joint # Committee with the following observations ; “The original clause con- 
tained a provision to the effect that a company may appoint a person as auditor, 
with the approval of the Central Government, although he is not 4 Chartered 
Accountant or is not possessed of similar qualifications, if he has adequate knowledge 
and experience in the matter. The provision has been omitted. 

“Sub-clause (a) has been inserted in this clause for the purpose of according a 
limited measure of recognition to certain classes of auditors .who have been function- 
ing in Part 'B* States. It reproduces the provisions of the existing Act. Sections 
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144 {*) and ($A), with very slight changes. The omission of these provisions were 
apparently an error" (vide J. C. R., para 85). 

94 9B. “Chartered Accountant" :--This means a person who is a member 
of the Institute of Chartered Accountants of India constituted under the Chartered 
Accountants Act, 1949 and who is in practice— See s. 9, els. <b) and (c) of the said 
Act. 

See notes to s. 3*4. 

949 C. Sub-t. ( 2 ). Rules For Rules made by the Central Government 
under this sub-section, see the Companies (Central Government’s) General Rules 
and Forms, 1956 [towards the end under the heading "Restricted Auditors' Certifi- 
cates (pan B States) Rules, 1956" ], printed as Appendix B. 


227. Powers and duties of auditors. — (1) Every auditor 
of a company shall have a right of access at all times to the 
books and accounts and vouchers of the company, whether 
kept at the head office of the company or elsewhere, and shall 
be entitled to require from the officers of the company such 
information and explanations as the auditor may think nece- 
ssary for the performance of his duties as auditor. 

(2) The auditor shall make & report to the members of the 
company on the accounts examined by him, and on every 
balance sheet and profit and loss account and on every other 
document declared by this Act to be part of or annexed to the 
balance sheet or profit and loss account, which are laid before the 
company in general meeting during his tenure of office, and the 
report shall state whether, in his opinion and to the best of his 
information and according to the explanations given to him, 
the said accounts give the information required by this Act in 
the manner so required and give a true and fair view — 

(i) in the case of the balance sheet, of the state of the 
company’s affairs as at the end of its financial year ; and 

(ii) in the case of the profit and loss account, of the 
profit or loss for its financial year. 

(3) The auditor’s report shall also state — 

(a) whether he has obtained all the information and 
explanations which to the best of his knowledge and belief 
were necessary for the purposes of his audit ; 

(b) whether, in his opinion, proper books of account 
as required by law have been kept by the company so far as 
appears from his examination of those books, and proper 
returns adequate for the purposes of his audit have been 
received from branches not visited by him ; 

(c) whether the company’s balance sheet and profit 
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and loss account dealt with by the report are in agreement 

with the books of account and returns. 

(4) Where any of the matters referred to in clauses (i) and 
(if) of sub-section (2) or in clauses (a), (b) and (c) of sub- 
section (3) is answered in the negative or with a qualification, 
the auditor’s report shall state the reason for the answer. 

(5) Where the company is one which is not required to dis- 
close any matters by virtue of any provisions contained in this 
or in any other Act, if the balance sheet and the profit and loss 
account specify those provisions and if, in the opinion of the 
auditor and to the best of his information and according to the 
explanations given to him, they give the information requited 
by this Act in the manner so required and, subject to the pro- 
visions aforesaid, give a true and a fair view, in the case of the 
balance sheet, of the state of the company’s affairs as at the end 
of its financial year, and in the case of the profit and loss ac- 
count, of the profit or loss for its financial year, the auditor’s re- 
port shall state that in his opinion and to the best of his infor- 
mation and according to the explanations given to him, the 
accounts of the company are properly drawn up so as to dis- 
close the state of the company’s affairs as at the date of its 
balance sheet and its profit or loss for its financial year ending 
on that date, so far as is required by the provisions of this or 
any other Act applicable to the company. 

This section corresponds to s. 145 of the previous An. See s. 162 of the English 
Act of 1948. 

Sub s. (4) is consequential on the provision taking power to exempt particular 
companies from making disclosure of specified portions of their accounts. In such 
cases, it is clear that the accounts should not he deemed to be untrue or unfair 
merely by reason of the withholding of the information which the company has been 
permitted to withhold — Notes on Clauses. 

Some changes have been made in the section by the Joint Committee with the 
following remark : “The Committee consider that if the auditors’ report answers 
in the negative or gives a qualified answer to the matters dealt with in sub-clauses 
(2) and (3) of ihis clause, the report should also state the reasons for such negative 
or qualified answers ” — Vide new clause (4) (Vide J.C.R., para 86). 

950. Onus : — Company auditors are bound to know or make themselves 
acquainted with the duties under the Companies Act for tlie time being in force 
and also tinder the company’s articles of association (29). If the audited balance- 
sheet does not show the true financial condition of the company and damages are 
thereby caused, the onus is on the auditors to show that the damages are not the 
result of any breach of duty on their part (30). 


(29) Kingston Cotton Mill No. 2 (supra) ; Republic of B. E. Syndicate (supra) at p. 171. 

(30) ' Cuff v. London & County ice. Co. [1912] 1 Ch. 440. 
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951# Auditor’* responsibility : — Auditors arc prima facie responsible for 
ultra x fires payments made on tlie faith of their balance sheet ; but whether and to 
what extent they are responsible for not discovering and calling attention to the 
illegality of payments made prior to the audit must depend on the special circtims- 
lances of each case (40). 

An auditor who commits a breach of duly may be sued by the company in an 
action or may be proceeded against under s. 543 ; but an auditor who is merely called 
in to audit the accounts pro hoc irice is not an officer (jji). An auditor may set up 
the statute of limitation (32). 

It has been held in the undernoted case that an auditor is only bound to be 
reasonably cautious and careful and that it is not his duty to take stock (33). There 
are many matters in which the auditor must rely on the honesty and accuracy of 
others and he does not guarantee the discovery of fraud (33V Farwell, L. J. said 
that the business of an auditor “is to ascertain and state the true financial position 
of the company at the time of the audit and nothing more” (33). 

952, Closing of accounts The auditing of a company’s accounts does, in 

the absence of proof of fraud or mistake in connection with the audit, close the 

the accounts as between the shareholders and the directorate ; but it does not pre* 
dude the company from calling upon its agents for rendition (34). 

953. Auditor 9 * report* On construction of article* :~-Tbc auditor’s duty 

to make a report to the members is confined to forwarding their report to the 

secretary of the company leaving the secretary or the directors to perform the duties 
which the statute imposes of convening a general meeting to consider the rcpoit 

(35). It is not enough for the auditors merely to report that the balance-sheet docs 
not exhibit a true view of the accounts. They must report generally on the state 
of the accounts ; their duty is to call attention to what is wrong (36). Lord 
Lindlcy specified the duties of an auditor in a case (37), where the auditors and 
the directors were held to be jointly and severally liable to repay the amount of 
dividend improperly declared and paid. A report obi allied by a company from 
chartered accountants on the interpretation of one of the articles of association of 
the company involving the duty of the directors in administering its affairs is a 
report obtained on behalf ol all the shareholders and is not priviledged if ordered 
before, even if received after, the commencement of legal proceedings by certain 
shareholders against the company to determine a dispute on the construction of the 
articles (38). 

954* Director* are oot bound to supervise auditor 9 * work : —Directors are 
entitled to presume that the auditors, like other officers of the company, are doing 
their duty and arc not bound to supervise or test tlie auditor’s work (39), Auditors 
are prima facie responsible for ultra vires payments made on the faith of their 

balance-sheet ; but whether and to what extent they arc* responsible for not dis- 

covering and calling attention to the illegality of payment depends on the special 
circumstances of each case (40). 

(31) Western C, B. Bakeries [1897] t Gh. 617 (C.A.). 

(yjt) Leeds Estate, Building & Co. v. Shepherd [1887] 36 Ch. D. 787. 

^33) City Equitable Fire Insurance Co. [1935] 1 Ch. 407, See also the judgment of 
P. B. Chakravarti, C. J. in Deputy Secretary v. Das Gupta [1955] 60 C.W.N. 1*4. 

(34) Ramchand v. Imperial Oil &c. Co. [1917] 86 P.R., 4* !•*'• 37. r >* 

(35) Allen Craig & Co. (London) [1934] Ch. 483. 

(36) Nefton v. Birmingham Small Arms Co. [19116] 3 Ch. 378. 

(37) London 8c General Bank [1895] a Ch. 673. 

(38) W. Dennis 8e Sons, Ltd. v West. Norfolk F. & M. C Co-operative (.0. [1943] 1 
Ch. 220. 

(39) Dovey v. Cory [1901] A.C. 477, 

(40) Republic of B. E. Syndicate [1914] 1 *39- 
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955. Agent* for shareholders : —Auditors are agents for the shareholders, 
hut the latter are not necessarily bound by notice of every thing of which notice is 
given to the former (41). 

956. Auditor’s duty:— It is the duty of the auditor to give inhnmatkm 
to the shareholders and not merely the means of information. He must communi- 
cate facts so that on these facts the shareholders may judge the position for 
themselves and not merely throw out hints which might put the shareholders on 
enquiry. When the facts are such as to cause a doubt in the mind of the auditor 
as to the accuracy of certain entries in the balance-sheet or they are such that, 
if disclosed they would show the balance-sheet in a different light, those facts 
must be conveyed to the shareholders (42). The auditor’s duty is to make a full, 
careful and truthful report, in default of which he must be held to have failed in 
the discharge of his obligations (42). S. 21 (3) of the Chatered Accountants Act, 
1949 gives the High Court an unqualified liberty to pass any order it likes, even 
if the act or omission found against a Chartered Accountant may be such as, under 
the provision of the Act itself renders him unfit to be a member of the Institute (42). 

It is the duty of the auditor not to confine himself to verifying the arithmetical 
accuracy of the balance-sheet, but to inquire into its substantial accuracy and ascer- 
tain that it contained the particulars specified in the articles of association and was 
properly drawn up so as to contain a true and correct representation of the 
company's state of affairs (43). If improper payments by the directors are the 
natural and immediate consequence of breach of duty on the part of the management 
and the auditors, they arc liable in damages to tiie amount so paid (44). 

The duty of an auditor is not confined to ascertaining whether there are 
vouchers for each item of the accounts, but extends to investigating whether the 
payments represented by the vouchers arc authorized, or are without authority, or 
otherwise illegal or improper (45). Where payment of commission for placing shares 
is authorized by the memorandum of association and by a resolution of the directors 
and not by the articles, the auditors ought to point that out (46). 

An auditor is not justified in omitting to make personal inspection of securities 
that are in the custody of a person or company with whom it is not proper that 
they should be left, whenever such personal inspection is practicable. A stock broker 
of a company, however respectable and responsible he may be, is not the proper 
person to have the custody of its securities except on such occasions when for short 
periods securities must of necessity be left with him ; but immediately such neces- 
sity ceases the securities should be lodged in the company’s strong room or with 
its bank or placed in other proper and usual safe keeping (47). 

Whenever an auditor discovers that securities of the company are not in proper 
custody, it is his duty to require that the matter be put right at once, or if his 
requirement is not complied with, to report the fact to the shareholders and this 
whether he can or cannot make a personal inspection (47). 

The measure of the auditor’s responsibility depends upon the terms of his 
engagement. There may be special contract defining duties and liabilities of the 


(41) Spackirian v. Evans fi868] L.R. 3 H.L. 171 at pp. 196 8c 235. 

(42) Deputy Secretary v. Das Gupta [1955] Oo C.W.N. 124. 

(43) Leeds Estate, Building & Co. v. Shepherd, (infra). 

{44) Leeds Estate, Building &c. Co. v . Shepherd [1887] 36 Ch. D. 787 ; London & 
General Bank [1895] 2 Ch. *>73, 682, 692 ; Kingston Cotton Mill No. 2 [189G] 
2 Ch. 270. 

(45) Thomas v. Corpn. of Devonport [1900] 1 Q.B. 16. 

(46) Republic of B. E. Syndicate [1914I 1 Ch. 139. 

(47) City Equitable Fire Insurance Co. [1925] 1 Ch. 407.* 
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auditors. If there is such a contract, then that contract governs the question. The 
articles will however be looked at, if there is no special agreement, because the 

auditors will presumably have taken their duties upon the terms, inter alia, set oiit 

in the articles. That is not to say that the auditors can set a statutory 

obligation. No agreement or articles of association can remove an imperative dr 
statutory duly (47). 

This section does not lay down a rigid code. The duty imposed on auditors by 
ii is not absolute but depends upon the information given and explanations fur- 
nished to them, so that there is abundant scope for discretion. The onus lies upon 
the auditors who would not be excused lor total omission to comply with any ; of 

the requirements of the section, or for any consequences of deliberate or recklessly 

indifferent failure to ask for information oti matters which call for further 
explanation (47). 

Auditors should not be content with a certificate that securities are in the 
possession of a particular company, firm or person, unless the latter are trustworthy 
or respectable and further arc such as in the ordinary course of business keep 
securities for their customers. In all these cases the auditors must use their judgment. 
Whether an auditor did in fact entertain the opinion he reported is a question 
of fact (48). 

As to the duty of an auditor in respect of branch offices of a banking companv 
sec the under- noted case (49). 

957. ' Article* It is the duty of auditors to make themselves familiar with 
obligations imposed upon them by the company’s articles. An article exempting 
auditors from liability for losses not happening by or through their own wilful 
neglect or default is valid and effective (50). But if any loss arises to the company 
from neglect of duty on the part of the auditors, they may be held personally 
liable (51). 

958 . Taking stock : — Altliougli it is not the duly of accountants lo take stock 
in auditing the accounts, they may well call for explanations of particular items in 
the stock-sheet (52). 

As to the duties and liabilities of auditois generally see the cases noted 
below (53). 

959 . Articles where ultra vires : A company lias no power to make regu- 
lations precluding its auditors from availing themsehes of all the information to 
which they art* entitled as material for their report lo he made to the shareholders 
as to the true stale of the company’s affairs. If the company does so, the regula- 
tions arc ultra vires (54). 

An auditor will be ordered to deliver up books and papers to the liquidator 
without prejudice to his own lien (55). 

228. Audit of accounts of branch office of company. — 
(1) Where a company has a branch office, the accounts of that 
office shall, unless the company in general meeting decides 

(48) City Equitable Fire Insurance Co., (supra). 

(49) Deputy Secretary v. Das Gupta, supra. Sec the next section. 

(50) Kingston Cotton Mill No. s (supra). But see s. *01. 

(51) Leeds Estate, Building See. Co. (supra) ; London & General Bank (supra). 

(52) Mead v. Ball Baker 8c Co. \h)is) 28 T.L.R, 81 (C.A.). r 

(53 City Equitable, Fire Insurance Co. (supra); Republic of B. E. Syndicate [1914] 
1 Ch. 139. 

(54) Newton v . Birmingham Small Arms Co. f 1906] 2 Ch. 378. 

(55) Findlay v. Wadde! [1910} S C. 670. 



INDIAN COMPANY LAW 


5*8 


fS. JtjJO 


otherwise, be audited by a person qualified for appointment as 
auditor of the company under section 226, or where the branch 
office is situate in a country outside India, either by a person 
qualified as aforesaid or by an accountant duly qualified to act 
as an auditor of the accounts of the branch office in accordance 
with the laws of that country. 

(2) Where the accounts of any branch office are not so 
audited, the company’s auditor — 

(a) shall be entitled to visit the branch office, if he 
deems it necessary to do so for the performance of his 
duties as auditor, and 

(b) shall have a right of access at all times to the 
books and accounts and vouchers of the company main' 
tained at the branch office : 

Provided that in the case of a banking company having a 
branch office outside India, it shall be sufficient if the auditor is 
allowed access to such copies of, and extracts from, the books 
and accounts of the branch as have been transmitted to the 
principal office of the company in India. 


This section is new. It is based on sub-s. (3) of J4 : -,B of the C. L. C.'s redraft 
at page 425 of their Report — Notes on Clauses. 


229. Signature of audit report etc.— Only the person 
appointed as auditor of the company, or where a firm is so 
appointed in pursuance of the proviso to sub-section (1) of sec- 
tion 226, only a partner in the firm practising in India, may 
sign the auditor’s report, or sign or authenticate any other 
document of the company required by law to be signed or 
authenticated by the auditor. 


Tills section also is new. It is based on the second Proviso to s. J45A (1) of the 
C. L. C/s redraft at p. 423 of their Report — Notes on Clauses. 


230. Reading and inspection of auditor’s report.— 
The auditor’s report shall be read before the company in 
general. meeting and shall be open to inspection by any member 
of the company. 


This section corresponds to the last portion of sub-s. (2) of s. 131 of the previous 
Act. It is based on s. 145B (5) of the C. 1. C/s redraft, and s. 162 (2) of the English 
Act of 1948 — Notes on Clauses. 

See notes to s. 227. 
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231* Right of auditor to attend general meeting**— All 
notices of, ana other communications relating to, any general 
meeting of a company which any member of the company is 
entitled to have sent to him shall also be forwarded to the 
auditor of the company ; and the auditor shall be entitled to 
attend any general meeting and to be heard at any general 
meeting which he attends on any part of the business which 
concerns him as auditor. 

This section corresponds to sub s. (4) of s. 145 oi the previous Act. It is based 
on sub-s. (4) of s. 145B of lhc C. I*. G.’s redraft and s. 16* (jj of the English Act of 
1948 *-’ Notes on Clauses. 

See notes to s. ** 7, 

232. Penalty for non-compliance with sections 225 
to 231. — If default is made by a company in complying with 
any of the provisions contained in sections 225 to 231, the 
company, and every officer of the company who is in default, 
shall be punishable with fine which may extend io five 
hundred rupees. 

This section generalises lhc provision in sub-s. (7) of s. 145B of the C. L. C.’s 
icdraft — Notes on Clauses. 

See notes to ss. 224 and 227. 


233. Penalty for non-compliance by auditor with 
sections 227 and 229.— If any auditor’s report is made, or 
any document of the company is signed or authenticated, 
otherwise than in conformity with the requirements of sections 
227 and 229, the auditor concerned, and the person, if any, 
other than the auditor who signs the report or signs or 
authenticates the document, shall, if the default is wilful, be 
punishable with fine which may extend to one thousand 
rupees. 

This section generalises non-compliance by the auditor of the provisions relat- 
ing to them — Notes on Clauses . 


Power of Registrar to call for information etc. 

234. Power of Registrar to call for information or 
explanation.— (1) Where, on perusing any document which 
a company is required to submit to him under this Act, the 
Registrar is of opinion that any information or explanation is 
necessary in order that such document may afford u 
particulars of the matter to which it purports to relate, he may, 
by a written order, call on the company submitting the 
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document to furnish in writing such information or explanation, 
within such time as he may specify in the order. 

(2) On receipt by the company of an order under sub- 
section (1), it shall be the duty of the company, and of all 
persons who are officers of the company, to furnish such 
information or explanation to the best of their power. 

(3) On receipt of a copy of an order under sub-section 
(1), it shall also be the duty of every person who has been an 
officer of the company to furnish such information or explana- 
tion to the best of his power. 

(4) If the company, or any such person as is referred to 
in sub-section (2) or (3), refuses or neglects to furnish any 
such information or explanation, — 

(a) the company, and each such person, shall be 
punishable with fine which may extend to fifty rupees in 
respect of each offence ; and 

( b ) the Court may, on the application of the Registrar 
and after notice to the company, make an order on the 
company for production of such documents as, in the 
opinion of the Court, may reasonably be required by the 
Registrar for the purpose referred to in sub-section (1) 
and allow the Registrar inspection thereof on such terms 
and conditions as it thinks fit. 

(5) On receipt of any document containing such infor- 
mation or explanation, the Registrar may annex it to the 
original document submitted to him ; and any document so 
annexed shall be subject to the like provisions as to inspection, 
the taking of extracts, and the furnishing of copies, as the 
original document is subject. 

(6) If such information or explanation is not furnished 
within the specified time, or if after perusal of such infor- 
mation or explanation the Registrar is of opinion that the 
document in question discloses an unsatisfactory state of 
affairs, or that it does not disclose a full and fair statement 
of the matter to which it purports to relate, the Registrar shall 
report in writing the circumstances of the case to the Central 
Government. 

(7) If it is represented to the Registrar on materials 
placed before him by any contributory or creditor or any 
other person interested tnat the business of a company is 
being carried on in fraud of its creditors or of persons dealing 
with the company or otherwise for a fraudulent or unlawful 
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purpose, he may, after giving the company an opportunity of 
being heard, by a written order, call on the company to 
furnish in writing any information or explanation on matters 
specified in the order, within such time as he may specify 
therein ; and the provisions of sub-sections (2), (3), (4) mud 
(6) of this section shall apply to such order. 

If upon inquiry the Registrar is satisfied that any represen- 
tation on which he took action under this sub-section was 
frivolous or vexatious, he shall disclose the identity of his 
informant to the company. 

(8) The provisions of this section shall apply mutatis 
mutandis to documents which a liquidator, or a foreign 
company within the meaning of section 591, is required to file 
under this Act. 

This section is based on s. 137 of the previous Act. It was considered desirable 
to retain this provision inspite of I lie considerable amplifications of the provisions 
relating to investigation contained in sections uso (now s. 235) et seq, — Notes on 
Clauses. 

960. Scope : — The subject matter of s. 137 of the previous Act was an in- 
vestigation rather than a prosecution. Sub-s. (6) thereof was confined to cases in 
which there were allegations of fraud, and many prosecutions under the Act would 
have been entirely outside it. The intention of the section was to facilitate the in- 
vestigation of the affairs of the company and it had no reference to actual proceed- 
ings in Court (56). It was not possible to read into this section any prohibition of 
private prosecution (56). S. 137 of the previous Act had no relation to a prosecu- 
tion for an offence under s. 28a of the old Act (57). 


Investigation 

235. Investigation of affairs of company on appli- 
cation by members or report by Registrar.— The Central 
Government may appoint one or more competent persons as 
inspectors to investigate the affairs of any company and to 
report thereon in such manner as the Central Government 
may direct,— 

(a) in the case of a company having a share capital, 
on the application either of not less than two hundred 
members or of members holding not less than one-tenth of 
the total voting power therein ; 

( b ) in the case of a company not having a share 
capital, on the application of not less than one-fifth in 

(56) Surendra v. Kalipada [1940] C. 332. 44 C.W.N. 454, [JQ4°] 1 Cal. 575' 

(57) Emperor v. Vishwanath [1942] S. 9- 
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' number of the persons on the company's register of 
members ; 

(c) in the case of any company, on a report by the 
, Registrar under subjection (6), or sub'Section (7) read 
with subjection (6), of section 234. 

SS. 935 to <51 arc, broadly speaking, based on the provisions contained in ss. 164 
to 175 of the English Act of 1948, The necessity for the changes has been fully 
explained in paras 190 to 197 of the CL I,. C. R. and a detailed summary of the 
changes suggested will be found at pages 304 to 308 of the Report — Notes on Clauses . 

S. 235 is based on s. 138 of the previous Act and s. 164 (1) oi the English Act of 

1948. Cl. (c) is based on s. 138 (iv) of the previous Act, and is consequential on the 

retention of s. 137 of that Act — ibid. 

At the end of cl. (a) of this section the words * 'total voting power therein" have 
been substituted for the words "shares issued" by the Lok Sabha. 

S. 646 post provides that nothing in the present Act shall affect the operation of 

s. 138 of the previous Act as respects inspectors or the continuation of an inspection 

begun by the inspectors appointed before the commencement of the present Act ; and 
that the provisions of the present Act shall apply to or in relation to a report of 
inspectors appointed under the said s. 138 as they apply to or in relation to a report 
of inspectors appointed under s. 135 or s. 137 of the present Act. 

S. 138 of the previous Art was as follows: — 

Investigation of affairs of company by inspectors. 

"138. The Central Government may appoint one or more competent inspectors 
to investigate the affairs of any company and to report thereon in such manner ns 
the Central Government may direct — 

( i ) in the case of a banking company having a share capital, on the applica- 
tion of members holding not less than one-fifth of the shaics issued ; 

(ii) in the case of any other company having a share capital, on the applica- 
tion of members holding not less than one- tenth of the shares issued ; 

(Hi) in the rase of a company not having a share capital, on the application 
of not less than one-fifth in number of the persons on the company’s 
tegister of members ; 

(w) in the case of any company, on a report by the Registrar under section 137, 
sub-section (5).” 

Sub-s. (5) mentioned in cl. (iv) of s. 138 of the previous Act corresponds to sub- 
s. (fi) of s. *34 of the present Act. 

Central Government : — For definition see notes to s. 10 ante, 

961. Expenses of investigation 1 The Local Government on a report from 
the Registrar under s. 137 (5) of the old Act took action and passed an order direct* 
ing that the expenses of the investigation amounting to Rs. 100 should be paid by 
the bank. The Local Government itself paid the amount to the inspector and, when 
subsequently the bank went into a voluntary liquidation, submitted its claims to the 
voluntary liquidator who registered it as a preferential claim. But the official liqui- 
dator appointed on compulsory winding up refused to recognize the claim as a pre- 
ferential claim. The Lahore High Court held that the claim could not be rccog 
ni/ed as a preferential claim (58). 

(58) Secretary of State v. Punjab Industrial Bank [1931] L. 351, 12 Lah. 678, 134 

I.C. 200 . 
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962 * Iwjiector i» entitled to iMlitiftce : --An inspector appointed under 
this section to investigate the affairs of a company is entitled to the assistance of any 
person, whom he may reasonably require to be present at the investigation to enable 
him to prepare his report. An officer or agent of the company summoned to such 
an investigation is not entitled to refuse to answer questions put to him by the 
inspector on the ground that the latter has brought in a shorthand writer to take a 
note of the evidence, and if he so refuse, he is in the same position as a person who 
has committed a contempt of Court (59). 

965 . Private prosecution : — Section 158 of the old Act did not bar a prose- 
cution upon a private complaint of an offence under s. 28 2 thereof (60). See now 
s. 8*1. 

96 3 A. Rules for application ' For Rules relating to an application 
under this section prepared by the Central Government, see Rule 8 of the Companies 
(Central Government's) General Rules and Forms, 1956 — printed as Appendix B. 

236. Application by members to be supported by 
evidence and power to call for security .-—An application 
by members of a company under clause (a) or (b) of section 
235 shall be supported by such evidence as the Central 
Government may require for the purpose of showing that the 
applicants have good reason for requiring the investigation ; 
and the Central Government may, before appointing an 
inspector, require the applicants to give security, for such 
amount not exceeding one thousand rupees as it may think 
fit, for payment of the costs of the investigation. 

This section corresponds to s. 139 of the previous Act and s. 164(2) of the Eng- 
lish Act of 1948 — Notes on Clauses. 


237 * Investigation of company's affairs in other 
cases.— Without prejudice to its powers under section 235. 
the Central Government — 

(a) shall appoint one or more competent persons as 
inspectors to investigate the affairs of a company and to 
report thereon in such manner as the Central Government 
may direct, if — 

(i) the company, by special resolution, or 

(ii) the Court, by order, 

declares that the affairs of the company ought to be 
investigated by an inspector appointed by the Central 
Government ; and 

(f>) may do so if, in the opinion of the Central 
Government, there are circumstances suggesting — 

(i) that the business of the company is being 

(59) Gaumont British Picture Oorpn. [1940] O . 506. 

(60) Emperor v. Vishwanath [1942] S. 9* 
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conducted with intent to defraud its creditor®, members 
or any other persons, or otherwise for a fraudulent or 
unlawful purpose, or in a manner oppressive of any 
of its members, or that the company was formed for 
any fraudulent or unlawful purpose ; or 

(it) that persons concerned in the formation of 
the company or the management of its affairs have 
in connection therewith been guilty of fraud, mis- 
feasance or other misconduct towards the company or 
towards any of its members ; or 

(iii) that the members of the company have not 
been given all the information with respect to its 
affairs which they might reasonably expect, including 
information relating to the calculation of the 
commission payable to a managing or other director, 
the managing* agent, the secretaries and treasurers, or 
the manager, of the company. 

This section is new. It corresponds to s. 165 of the English Act of 1948 — Notes 
on Clauses. 

Compare ss. 138 and 142 of the previous Act. 

This was originally cl. 222 of the Bill in which alteration has been made by 
the Joint Committee with the following observation: “The Committee think that, 
as recommended by the Report of the Company Law Committee a suitable provision 
should be inserted in the Bill to provide that the Government should have power to 
appoint inspectors in case there has been any failure on the part of the company to 
give necessary information relating to the calculation of the commission payable to 
directors, managing agents, secretaries and treasurers or managers. Sub-clause (b) (iii) 
of clause 236 (now s. 237) has therefore been suitably amplified" ( vide J.C.R., para 87). 

Cl. (b) (i) of this section has been altered a little by the Lok Sabha inserting 
the word “members". 

238* Firm, body corporate or association not to be 
appointed as inspector. — No firm, body corporate or other 
association shall be appointed as an inspector under section 
235 or 237. 


This new section has been inserted by the Joint Committee with the Following 
observation: “This new clause provides lhat no firm, body corporate or other asso- 
ciation can be appointed as inspectors by the Government" (vide J. C. R., para 88). 


239. Power of inspectors to carry investigation into 
affairs of related companies or of managing agent or 
associate. — (1) If an inspector appointed under section 235 
or 237 to investigate the affairs of a company thinks it 
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necessary fee the purposes of his investigation to investigate 
also the affairs of— 

(a) any other body corporate which is, or has at any 
relevant time been, the company’s subsidiary or holding 
company, or a subsidiary of its holding company, or a 
holding company of its subsidiary ; 

(b) any other body corporate which is, or has at any 
relevant time been, managed — 

(0 by any person as managing agent or as secre- 
taries and treasurers who is, or was at the relevant 
time, either the managing agent or the secretaries and 
treasurers of the company ; 

(ii) by any person who is, or was at the relevant 
time, an associate of the managing agent or secretaries 
and treasurers of the company ; or 

(iii) by any person of whom the managing agent 
or secretaries and treasurers of the company is, or was 
at the relevant time, an associate ; 

(c) any other body corporate which is, or has at any 
relevant time been, managed by the company ; or 

(d) any person who is, or has at any relevant time 
been, the company’s managing agent or secretaries and 
treasurers or an associate of such managing agent or 
secretaries and treasurers, 

the inspector shall, subject to the provisions of sub-section 
(2), have power so to do, and shall report on the affairs of 
the other body corporate or of the managing agent, secretaries 
and treasurers or associate of the managing agent or secretaries 
and treasurers, so far as he thinks the results of his investi- 
gation thereof are relevant to the investigation of the affairs 
of the first-mentioned company. 

(2) In the case of any body corporate or person referred 
to in clause ( b ) (ii), (b) (iii), (c), or ( d ) of sub-section (1), the 
inspector shall not exercise his power of investigating into, 
and reporting on, its or his affairs without first having 
obtained the prior approval of the Central Government 
thereto. 

This section also is new. It corresponds to s. 166 of the English Act of 1948. 
Having regard to the managing agency system which prevails in India, clauses (b), 
(c) and (d) have been added to the provision which occurs in the English Act — Notes 
on Clauses. 

Certain alterations of importance have 1>een made in this section by the Joint 
Committee without any remarks. Sub-s. i (b) (i) has been amplified and the new 
sub*s. (a) has been inserted by the Joint Committee. 
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240. Production of documents and evidence.—- (1) 
It shall be the duty of all officers and agents of the company, 
and where the company is or was managed by a managing 
agent tor secretaries and treasurers, of all officers and agents 
of the managing agent or secretaries and treasurers, and where 
the affairs of any other body corporate, or of a managing agent 
or secretaries and treasurers, or of an associate of a managing 
agent or secretaries and treasurers, are investigated by virtue 
of section 239, of all officers and agents of such body 
corporate, managing agent, secretaries and treasurers, or 
associate, and where such managing agent, secretaries and 
treasurers or associate is or was a firm, of all partners in 
the firm — 

(a) to produce to an inspector all books and papers 
of, or relating to, the company or, as the case may be, of 
or relating to the other body corporate, managing agent, 
secretaries* and treasurers or associate, which are in their 
custody or power ; and 

( b ) otherwise to give to the inspector all assistance in 
connection with the investigation which they are reasonably 
able to give. 

(2) An inspector may examine on oath any of the persons 
referred to in sub-section (1), in relation to the affairs of the 
company, other body corporate, managing agent, secretaries 
and treasurers or associate, as the case may be ; and may 
administer an oath accordingly. 

(3) If any such person refuses — 

(a) to produce to an inspector any book or paper 
which it is his duty under sub-section (1) to produce ; or 

(b) to answer any question which is put to him by 
an inspector in pursuance of sub-section (2), 

the inspector may certify the refusal under his hand to the 
Court; and the Court may thereupon inquire into the case ; and 
after hearing any witnesses who may be produced against or 
on behalf of the alleged offender and after hearing any state- 
ment which may be offered in defence, punish the offender 
as if he had been guilty of contempt of the Court. 

(4) If an inspector thinks it necessary for the purpose of 
his investigation that a person whom he has no power to 
examine on oath should be so examined, he may apply to the 
Court and the Court may, if it sees fit, order that person to 
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attend and be examined on oath before it on any matter 
relevant to the investigation, and on any such examination— 

(a) the inspector may take part therein either per- 
sonally or by a legal practitioner ; 

(b) the Court may put such questions to the person 
examined as the Court thinks fit ; 

(c) the person examined shall answer all such ques- 
tions as the Court may put or allow to be put to him, but 
may at his own cost employ a legal practitioner, who shall 
be at liberty to put to such person such questions as the 
Court may deem just for the purpose of enabling him to 
explain or qualify any answers given by him : 

Provided that, notwithstanding anything in clause (c), the 
Court may allow the person examined such costs as in its 
discretion it may think fit, and any costs so allowed shall be 
treated as part of the expenses of the investigation. 

(5) Notes of any examination under sub-section (2) or 
(4) shall be taken down in writing and shall be read over to 
or by, and signed by, the person examined, and may thereafter 
be used in evidence against him. 


(6) In this section — 

(a) the expression “officers”, in relation to any com- 
pany or body corporate, includes any trustee for the 
debenture holders of such company or body corporate ; 

(b) the expression “agent”, in relation to any com- 
pany, body corporate or person, means any one acting or 
purporting to act for or on behalf of such company, body 
corporate or person, and includes the bankers and legal 
advisers of, and persons employed as auditors by, such 
company, body corporate or person ; and 

(c) any reference to officers, agents or partners shall 
be construed as a reference to past as well as present 
officers, agents or partners, as the case may be. 


This section is based on s. .40 of the previous Act and s. 167 of the English Act 
of 104R which has been enihndkd here with consequential alterations due u< the 
prevalent c of the managing agency system in this country -Notes on Clauses. 

The Lok Sabha has inserted in sub-s. (6) of this section the new cl. (a) and 
altered the numbering of the original els. (a) and (b). 

964 . The High Court will not grant a prohibition against the holding of the 
examination under this section (61). 


(61) See Grosvcnor &c. Hotel Co. [1897] 7 ® k.T. S 37 * 
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96 $. SUILS ( 3 ) : —The refusal on the part of the managing agent or director 
to produce the books and accounts of the company will not render hint liable to 
conviction under this sub section, if it is found that the inspector has not been 
validly appointed (6s). An inspector appointed by tbe Provincial Government sub* 
sequent to the transfer of functions of that Government under s. 138 Of the old Act 
to the Central Government and before the entrustment of those functions to the 
Provincial Government by the Governor General could not be held to be validly 
appointed (6s). Where the appointment of an inspector was invalid by reason of 
the provisions of para 8 (a), India and Burma (Transitory Provisions) Order, 1957, 
(onviction under this sub section for refusal to ptoducc books and documents before 
such inspector could not be sustained (6s). 

241. Inspectors* report. — (1) The inspectors may, and 
if so directed by the Central Government shall, make interim 
reports to that Government, and on the conclusion of the 
investigation, shall make a final report to the Central Govern- 
ment. 

Any such report shall be written or printed, as* the Central 
Government may direct. 

(2) The Central Government — 

(a) shall forward a copy of any report made by the 
inspectors to the company at its registered office, and also 
to any body corporate, managing agent, secretaries and 
treasurers or associate dealt with in the report by virtue 
of section 239 ; 

(b) may, if it thinks fit, furnish a copy thereof, on 
request and on payment of the prescribed fee, to any 
person — 

(i) who is a member of the company or other 
body corporate (including a managing agent, secretaries 
and treasurers, or an associate of a managing agent or 
secretaries and treasurers, where such managing agent, 
secretaries and treasurers or associate is a body 
corporate) dealt with in the report by virtue of 
section 239 ; 

(ii) who is a partner in the firm, where such 
managing agent, secretaries and treasurers or associate 
is a firm ; or 

(tii) whose interests as a creditor of the company, 
other body corporate, managing agent, secretaries 
and treasurers or associate aforesaid appear to the 
Central Government to be affected ; 

(6a) Sri Minakshi Mills, Ltd. M. 589, [1939] M.W.N, 743. 183 I.C. 76a, 40 Cr. 

L.J. 835. ' 
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(c) shall, where the inspectors are appointed under 
clause (a) or (b) of section 235, furnish, at the request of 
tpe applicants for the investigation, a copy of the report 

. to them ; 

(d) shall, where the inspectors are appointed under 
section 237 in pursuance of an order of the Court, furnish 
a copy of the report to the Court ; and 

(e) may also cause the report to be published. 

This section corresponds to s. 141 of the previous Act and embodies s. 168 of the 
English Act of 1948 with some drafting changes— Notes on Clauses. 

This was originally cl. **5 of the Bill, proviso to sub-s. (a) whereof has been 
omitted by the Joint Committee with the following observation: "Under the 
proviso ... the Government need not furnish to the company the infor matio n con- 
tained in the Report of the inspector. This proviso has been omitted as harmful and 
unnecessary . It does not occur in the corresponding provision of the English Act" 

( vide J. C. R., para 89). 

965 A. Sub«s (2) (b). Copy— fee for : — As to the fee for furnishing a copy 
of the Inspector’s report, see Rule 9 of the Companies (Central Government’s) 
General Rules and Forms, 1956 — printed as Appendix B. 


242. Prosecution. — (1) If, from any report made under 
section 241, it appears to the Central Government that any 
person has, in relation to the company or in relation to any 
other body corporate, managing agent, secretaries and 
treasurers, or associate of a managing agent or secretaries and 
treasurers, whose affairs have been investigated by virtue of 
section 239, been guilty of any offence for which he is 
criminally liable, the Central Government may, after taking 
such legal advice as it thinks fit, prosecute such person for the 
offence ; and it shall be the duty of all officers and agents 
of the company, body corporate managing agent, secretaries 
and treasurers, or associate, as the case may be, (other than 
the accused in the proceedings), to give the Central Govern- 
ment all assistance in connection with the prosecution which 
they are reasonably able to give. 

(2) Sub-section (6) of section 240 shall apply for the 
purposes of this section, as it applies for the purposes of 
that section. 

This section corresponds lo s. 141 A of the previous Act. It embodies s. 169(1) 
and (a) of the English Act of 1948 with some consequential changes. The question 
whether prosecution proceedings should be instituted will be decided by the Central 
Government after taking legal advice — Notes on Clauses. 

From the heading of this section the words “on inspectors’ report” after the 
word 2 * 4 ’Prosecution” have been dropped by the I^ok Sabha. 
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Central Government .'—For definition see notes to s. 10. 

966. Protection by private tadl viduals : —There was nothing in the actual 
terms of. the old s. 141A to justify an inference that the intention of the legislature 
was that prosecutions by private individuals should not be allowed. The section 
cast a duty on the Advocate General or the Public Prosecutor, to cause proceedings 
to be instituted in certain circumstances. It also cast a duty upon the officers of the 
company to render assistance in connection with such prosecution. The terms of 
the section were quite different from those, for example, of ss. 196 and 198 of the 
Code of Criminal Procedure by which a bar is placed upon the jurisdiction of the 
Criminal Courts (63). Now see s. 621. 

For meaning of the word “prosecution**, see Brojendra v. Emperor (64). The 
v words “of any offence in relation to the company for which he is criminally liable*' 
in sub-s. (1) of the old s. 141 A meant not only criminally liable under the Act, but 
criminally liable under the Penal Code as well (65). 


243. Application for winding up of company or an 
order under section 397 or 398. — If any such company or 
other body corporate, or any such managing agent, secretaries 
and treasurers, or associate, being a body corporate, is liable to 
be wound up under this Act and it appears to the Central 
Government from any such report as aforesaid that it is 
expedient so to do by reason of any such circumstances as are 
referred to in sub-clause (i) or (ii) of clause (b) of section 
237, the Central Government may, unless the company, body 
corporate, managing agent, secretaries and treasurers or asso- 
ciate is already being wound up by the Court, cause to be 
presented to the Court by any person authorised by the 
Central Government in this behalf — 

(a) a petition for the winding up of the company, 
body corporate, managing agent, secretaries and treasurers, 
or associate, on the ground that it is just and equitable that 
it should be wound up ; 

(b) an application for an order under section 397 or 
398 *, or 

(c) both a petition and an application as aforesaid. 

This section is new. It corresponds to s. 169 (3) of the English Act of 1948 with 
consequential changes — Notes on Clauses. 

In the heading of this section the words after “company*’ have been substituted 
by flic Lok Sabha for* the words “etc. on inspectors’ report*'. 


(63) Surendra v. Kalipada, supra ; Emperor v . 
veeran v. Mottayan [1942] M. 283, [194a] 1 
I.C. 28. 


(64) [1903] 7 C.W.N. 883. 

(65) Emperor v. Vishwanath, supra. 


Vishwanath, supra. See also Muthu- 
M.L.J. 230, [1942] M.W.N. I2t, 202 
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244. Proceedings for recovery of damages or 
property. — (1) If from any such report as aforesaid, it appears 
to the Central Government that proceedings ought, in the public 
interest, to be brought by the company or any body corporate 
whose affairs have been investigated in pursuance of clause (a), 
(b) or (c) of section 239,— 

(a) for the recovery of damages in respect of any 
fraud, misfeasance or other misconduct in connection with 
the promotion or formation, or the management of the 
affairs, of such company or body corporate ; or 

(b) for the recovery of any property of such company, 
or body corporate, which has been misapplied or wrongfully 
retained ; 

the Central Government may itself bring proceedings for that 
purpose in the name of such company or body corporate. 

(2) The Central Government shall indemnify such 
company or body corporate against any costs or expenses 
incurred by it in, or in connection with, any proceedings 
brought by virtue of sub-section (1). 

This section also is new. It corresponds to sub-ss. (4) and (5) of s. 169 of the 
English Act of 1948— Notes on Clauses . 

In the heading of this section the Lok Sabha has dropped the words ,r on 
inspectors’ report” after the word “property”. 


245. Expenses of investigation. — (1) The expenses of 
and incidental to an investigation by an inspector appointed 
by the Central Government under section 235 or 237 shall be 
defrayed in the first instance by the Central Government ; 
but the following persons shall, to the extent mentioned 
below, be liable to reimburse the Central Government in 
respect of such expenses 

(a) any person who is convicted on a prosecution 
instituted in pursuance of section 242, or who is ordered 
to pay damages or restore any property in proceedings 
brought by virtue of section 244, may, in the same 
proceedings, be ordered to pay the’said expenses to such 
extent as may be specified by the Court convicting such 
person, or ordering him to pay such damages or Testore 
such property, as the case may be ; 

(b) any company or body corporate in whose name 
proceedings are brought as aforesaid shall be liable, to the 
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extent of the amount or value of any sums or property 
recovered by it as a result of the proceedings ; and 

( c ) unless, as a result of the investigation, a prosecution 
is instituted in pursuance of section 242, — 

(i) any company, body corporate, managing agent, 
secretaries and treasurers or associate dealt with by 
the report, where the inspector was appointed under 
clause (a) or (b) of section 235 or clause (a) of section 
237, shall be liable to reimburse the Central Govern- 
ment in respect of the whole of the expenses, unless, 
and except in so far as, the Central Government 
otherwise directs ; and 

(ii) the applicants for the investigation, where 
the inspector was appointed under clause (a) or (f>) of 
section 235, shall be liable to such extent, if any, as 
the Central Government may*direct. 

(2) Any amount for which a company or body corporate 
is liable by virtue of clause ( b ) of sub-section (1) shall be a 
first charge on the sums or property mentioned in that clause. 

(3) The report of an inspector appointed under clause 
(c) of section 235 or clause (b) of section 237, may if he thinks 
fit, and shall if the Central Government so directs, include a 
recommendation as to the directions, if any, which he thinks 
appropriate, in the light of his investigation, to be given under 
clause (c) of sub-section (1). 

(4) For the purposes of this section, any costs or expenses 
incurred by the Central Government in or in connection with 
proceedings brought Jby virtue of section 244 (including 
expenses incurred by virtue of 'sub-section (2) thereof) shall 
be treated as expenses of the investigation giving rise to the 
proceedings. 

(5) (a) Any liability to reimburse the Central Government 
imposed by clauses (a) and (b) of sub-section (1) shall, subject 
to satisfaction of the right of the Central Government to 
reimbursement, be a liability also to indemnify all persons 
against liability under clause (c) of that sub-section. 

(b) Any such liability imposed by the said clause (a) shall, 
subject as aforesaid, be a liability also to indemnify all persons 
against liability under the said clause ( b ). 
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(c) Any person liable under the said clause (a) or (b) or 
sub- clause (i) or (ii) o4 the said clause (c) shall be entitled 
to contribution from any other persons liable under the same 
clause or sub-clause, as the case may be, according to the 
amount of their respective liabilities thereunder. 

(6) In so far as the expenses to be defrayed by the 
Central Government under this section are not recovered 
thereunder, they shall be paid out of moneys provided by 
Parliament. 

See sub-5. ($) ot s. 141 of the previous Act, This section embodies s. 170 of the 
English Ait of 11148 wilh a few drafting alterations — -Notes on Clauses. 

In the heading of this section the words “Recovery of’ before “Expenses" and 
the words “etc." at the end have been omitted by the Lok Sabha. 


246. Inspectors* report to be evidence.— A copy of 
any report of any inspector or inspectors appointed under 
section 235 or 237 authenticated in such manner, if any, as 
may be prescribed, shall be admissible in any legal proceeding 
as evidence of the opinion of the inspector or inspectors in 
relation to any matter contained in the report. 

This section corresponds to s. 143 of the previous Act and s. 171 of the English 
-\ct of 1948 — Notes on Clauses . 

966A* Authentication of copy of report : — As to how a copy of the 
inspector’s report is to he authenticated, see Rule 10 of the Companies (Central Gov- 
ernment’s) General Rules and Forms- -printed m App. B. 


247. Investigation of ownership of company. — (1) 
Where it appears to the Central Government that there is good 
reason so to do, it may appoint one or more inspectors to 
investigate and report on the membership of any company and 
other matters relating to the company, for the purpose of 
determining the true persons — 

. (a) who are or have been financially interested in 

the success or failure, whether real or apparent, of the 
company ; or 

(b) who are or have been able to control or materially 
to influence the policy of the company. 

(2) When appointing an inspector under sub-section (1), 
the Central Government may define the scope of his investi- 
gation, whether as respects the matters or the period to 
which it is to extend or otherwise, and in particular, may 
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limit the investigation to matters connected with particular 
shares or debentures. 

(3) Subject to the terms of an inspector’s appointment, 
his powers shall extend to the investigation of any circums- 
tances suggesting the existence of any arrangement or under- 
standing which, though not legally binding, is or was observed 
or is likely to be observed in practice and which is relevant 
to the purposes of his investigation. 

(4) Subject as aforesaid, the powers of the inspector shall 
also extend, where the company has or at any time had a 
managing agent or secretaries and treasurers, — 

(a) in case such managing agent or secretaries and 
treasurers are or were a body corporate, to the investi- 
gation of the ownership of the shares of such body 
corporate, and of who the persons are or were who control 
or manage or controlled or managed its affairs; 

(b) in case such managing agent or secretaries and 
treasurers, are or were a firm, to the investigation of who 
the persons are or were who control or manage or 
controlled or managed its affairs as partners in the firm or 
otherwise and of the respective interests therein of the 
partners ; and 

(c) in all cases, to the investigation of who the 
persons are or’ were who are or were entitled to any 
share of, or any amount forming part of, the remuneration 
of such managing agent or: secretaries and treasurers. 

(5) For the purposes of any investigation under this 
section, sections 239, 240 and 241 shall apply with the 
necessary modifications of references to the affairs of the 
company or to those of any other body corporate or of any 
managing agent, secretaries and treasurers, or associate : 

Provided that the said sections shall apply in relation to 
all persons (including persons concerned only on behalf of 
others) who are or have been, or whom the inspector has 
reasonable cause to believe to be or to have been,— 

(i) financially interested in the success or failure, or 
the apparent success or failure, of the company, or of any 
other body corporate, managing agent, secretaries ana 
treasurers or associate whose membership or constitution 
is investigated with that of the company ; or 
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(b) able to control or materially to influence the policy 

of such company, body corporate, managing agent, secre- 
taries and treasurers or associate ; 
as they apply in relation to officers and agents of the Company, 
of the other body corporate, or of the managing agent, 
secretaries and treasurers or associate, as the case may be : 

Provided further that the Central Government shall not 
be bound to furnish the company or any other person with a 
copy of any report by an inspector appointed under this 
section or with a complete copy thereof, if it is of opinion that 
there is good reason for not divulging the contents of the 
report or of parts thereof ; but in such a case, the Central 
Government shall cause to be kept by the Registrar a copy of 
any such report, or as the case may be, of the parts thereof, 
as respects which it is not of that opinion. 

(6) The expenses of any investigation under this section 
shall be defrayed by the Central Government out of moneys 
provided by Parliament, unless the Central Government directs 
that the expenses or any part thereof should be paid by the 
persons on whose application the investigation was ordered. 

This section is new. It corresponds to s. 17 2 of I he* English Act of 1948 — Notes 
on Clan srs. 

Tim was originally cl. 231 of the Bill in which alteration has been made by the 
joint Committee with the following obseivaticm: “A provision on the lines of the 
proviso which has been omitted from clause 240 referred to in the preceding para- 
graph, has been added to this clause. The provision is necessary in this ease. A 
similar provision exists in the corresponding section of the English Act, viz . section 
172 (5) (b). It has also been provided that in such cases the Government may direct 
the Registrar to keep such parts, if any, of the report as are not of a confidential 
nature” (vide J. C. R., para 90). 

The new heading of this section has been substituted for the old heading 
“Appointment and powers of inspectors to investigate ownership of company.” 

248. Information regarding persons having ah interest 
in company, or in body corporate or firm acting as 
managing agent thereof.— *( 1 ) Where it appears to the 
Central Government that there is good reason to investigate 
the ownership of any shares in or debentures of a company, 
or of a body corporate which acts or has acted as the managing 
agent or secretaries and treasurers of a company, and that it is 
unnecessary to appoint an inspector for the purpose, the 
Central Government may require any person whom it has 
reasonable cause to believe— 

(a) to be, or to have been, interested in those shares 
or debentures > or 
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(b) to act, or to have acted, in relation to those shares 
or debentures, as the legal adviser or agent of someone 
interested therein ; 

to give the Central Government any information which he has, 
or can reasonably be expected to obtain, as to the present and 
past interests in those shares Or debentures, and the names 
and addresses of the persons interested and of any persons 
who act or have acted on their behalf in relation to the shares 
or debentures. 

(2) For the purposes of sub-section (l), a person shall be 
deemed to have an interest in a share or debenture — 

(a) if he has any right to acquire or dispose of the 
share or debenture or any interest therein or to vote in 
respect thereof ; 

(b) if his consent is necessary for the exercise of any 
of the rights of other persons interested therein ; or 

(c) if other persons interested therein can be required, 
or are accustomed, to exercise their rights in accordance 
with his directions or instructions. 

(3) Where it appears to the Central Government that 
there is good reason to investigate the ownership of any 
interest in a firm which acts or has acted as managing agent or 
as secretaries and treasurers of any company, and that it is 
unnecessary to appoint an inspector for the purpose, the 
Central Government may require any person whom it has 
reasonable cause to believe — 

(a) to have, or to have had, any interest in the 
firm ; or 

(b) to act, or to have acted, in relation to any such 
interest, as the legal adviser or agent of someone interested 
therein ; 

to give the Central Government any information which he 
has, or can reasonably be expected to obtain, as to the present 
and past interests held in the firm, and the names and 
addresses of the persons interested and of any persons who 
act or have actea on their behalf in relation to any such 
interest. 

(4) Any person— 

(a) who fails to give any information required of him 
under this section ; or 
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(fe) who, in giving any such information, makes any 
statement which he knows to be false in a material parti- 
cular, or recklessly makes any statement which is false in a 
material particular ; 

shall be punishable with imprisonment for a term which may 
extendi to six months, or with fine which may extend to five 
thousand rupees, or with both. 

This section also is new. It corresponds to s. 1^73 of the English Act of 1948 — 
Notes on Clauses . 

In this section the present heading has been substituted by the Lok Sabha for 
the old heading "Power to require information as to persons interested in shares or 
debentures or in interest in managing agency firms etc. 


249. Investigation of associateship with managing 
agent etc. — (l) Where any question arises as to whether any 
body corporate firm ; or individulal is or is not, or was or was 
not, an associate of the managing agent or secretaries and 
treasurers of a company and it appears to the Central Govern- 
ment that there is good reason to investigate such question, it 
may either — 

(a) appoint an inspector for the purpose of making 
the investigation ; or 

(b) if it considers it unnecessary to appoint an inspec- 
tor as aforesaid, require any person whom it has reasonable 
cause to believe to be in a position to give relevant informa- 
tion in regard to the question, to furnish the Central 
Government with information on such matters as may be 
specified by it. 

(2) The provisions of section 247 shall apply mutatis 
mutandis to cases falling under clause (a) of sub-section (1) and 
those of section 248 to cases falling under clause ( b ) of that 
sub-section. 

This section also is new. It provides for an investigation as to whether a parti- 
cular person is or is not, or was or was not an associate of a managing agent — Notes 
on Clauses. 

In this section the present heading has been substituted by the Lok Sabha for 
the old heading "Investigation regarding association with managing agent." 


250. Imposition of restrictions on shares or deben- 
tures* — (1) Where in connection with an investigation under 
section 247, 248 or 249, it appears to the Central Government 
that there is difficulty in finding out the relevant facts about 
any shares (whether issued or to be issued), and that the 
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difficulty lb due wholly or mainly to the unwillingness of the 
persons concerned or any of them to assist the investigation 
as required by this Act, the Central Government may, by 
order, direct that the shares shall, until further order, be 
subject to the restrictions imposed by this section. 


(2) So long as any shares are directed to be subject to the 
restrictions imposed by this section, — 

(«) any transfer of those shares shall be void ; 

(b) where those shares are to be issued, they shall not 
be issued ; and any issue thereof or any transfer of the 
right to be issued therewith, shall be void ; 

(c) no voting rights shall be exercisable in respect of 
those shares ; 

(d) no further shares shall be issued in right of those 
shares or in pursuance of any offer made to the holder 
thereof ; and any issue of such shares, or any transfer of 
the right to be issued therewith, shall be void ; and 

(e) except in a liquidation, no payment shall be made 
of any sums due from the company on those shares, 
whether in respect of dividend, capital or otherwise. 


(3) Where the Central Government makes an order 
directing that any shares shall be subject to the said restric- 
tions, or refuses to make an order directing that any shares 
shall cease to be subject thereto, any person aggrieved thereby 
may apply to the Court, and the Court may, if it sees fit, direct 
that the shares shall cease to be subject to the said restrictions. 

(4) Any order (whether of the Central Government or of 
the Court), directing that any shares shall cease to be subject 
to the said restrictions, which is expressed to be made with a 
view to permitting a transfer of those shares, may continue the 
restrictions mentioned in clauses ( d ) and (e) of sub-section (2), 
either in whole or in part, so far as they relate to any right 
acquired, or offer made, before the transfer. 


(5) Any person who— 

(a) exercises, or purports, to exercise, any right to 
dispose of any shares or of any right to be issued with any 
such shares, when to his knowledge, he is not entitled to 
do so, by reason of any of the said restrictions applicable 
to the case ; 

(b) votes in respect of any such shares whether as. 
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holder or proxy, or appoints a proxy to vote in respect 
thereof, when, to his knowledge, he is not entitled to do so 
by reason of any of the said restrictions applicable to the 
case ; or 

(c) being the holder of any such shares, fails to give 
notice of the fact of their being subject to the said restric- 
tions to any person whom he does hot know to be aware 
of that fact but whom he knows to be entitled, apart from 
such restrictions, to vote in respect of those shares, whether 
as holder or as proxy ; 

shall be punishable with imprisonment for a term which, may 
extend to six months, or with fine which may extend to five 
thousand rupees, or with both. 

(6) Where shares in any company are issued in contraven- 
tion of such of the said restrictions as may be applicable to the 
case, the company, and every officer of the company who is in 
default, shall be punishable with fine which may extend to 
five thousand rupees. 

(7) A prosecution shall not be instituted under this 
section except by, or with the consent of, the Central 
Government. 

(8) This section shall apply in relation to debentures as 
it applies in relation to shares. 

This section also Is new. It is based on s. 174 of the English Act of 1948. 
A few drafting alterations have been made— Notes on Clauses. 

In the beginning of the heading of this section the Lok Sabha has substituted 
the words “Imposition of” for “Power to impose”. 


251. Saving for legal advisers and bankers. — Nothing 
in sections 234 to 250 shall require the disclosure to the 
Registrar or to the Central Government or to an inspector 
appointed by that Government — 

(a) by a legal adviser, of any privileged communication 
made to him in that capacity, except as respects the name 
and address of his client ; or 

(b) by the bankers of any company, body corporate, 
managing agent, secretaries and treasurers or other person, 
referred to in the sections aforesaid, as such bankers, of 
any information as to the affairs of any of their customers 
other than such company, body corporate, managing agent, 
secretaries and treasurers or person. 

This section also is new. It corresponds to s. 175 of the English Act of 1948— 
Holes on Clauses. 
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CHAPTER II 

DIRECTORS 

Constitution of Board of Directors 

252 ♦ Minimum number of directors. — (1) Every public 
company, and every private company which is a subsidiary of 
a public company, shall have at least three directors. 

(2) Every private company which is not a subsidiary of a 
public company shall have at least two directors. 

(3) The directors of a company collectively are referred 
to in this Act as the “Board of directors” or “Board.” 

This section corresponds to s. 83 A of the previous Act and s. 176 of the English 
Act of 1948. ft is based on the draft of s. 83 A (1) suggested at page 355 of the C. L. 
C. R. in pursuance of para 8a of that Report. Sub s. (3) contains a definition of 
“Board of Directors ” — Notes on Clauses. 

It may be noted that under the English Companies Act, 1948 (s. 176) every com- 
pany (other than a private company) registered on or after 1st November, 1929 is 
required to have at least two directors and every company registered before that date 
and every private company to have a director. 

Under the Act prior to that of 1913 it was not obligatory upon a company to 
have directors (66). 

967 . Number 6lc. of director# . —The number, appointment, powers and 
duties and the proceedings of the meetings of directors were regulated by the com- 
pany’s articles of association, and where the articles were not registered, by Table A 
in the First Schedule of the Act (67). The section does not set any limit to the 
maximum number of directors of a company. The articles usually provide that until 
otherwise determined by a general meeting, the number of directors shall not be less 
than, say five nor more than, say nine. In such cases it is open to the shareholders 
to vary the number of directors without altering the article itself (68). 

Where an article absolutely prescribed a maximum and minimum number of 
directors without any qualifying words “until otherwise determined by a general 
meeting”, the company could not by an ordinary resolution in a general meeting 
increase the number beyond the prescribed maximum (6g). The maximum number 
of directors absolutely prescribed by an article can be exceeded only by altering the 
articles under s. 31. 

968 . True position of director# .‘—The true position of directors seems to 
be that of agents for the company with powers and duties of carrying on the whole 
of its business subject to the restrictions imposed by the articles and the statutory 
provisions (70). But they are not agents for the shareholders (71). 

(66) Bulawayo’s Market Sc Offices Co. [1907] 2 Ch. 458 ; cf. s. 92 of Act VI of 1882. 

(67) S. 18 of the previous Act. 

(68) Gur Prasad v. Rameswar [1933] A. 344, [1933] A.L.J. 290, 143 LC. 7. 

(69) Ramkissandas v. Satya Charan [1946] 50 C.W.N. 310. 

(70) Faure Electric Accumulator Co. [1888] 40 Ch. D. 141 ; Lands Allotment Co. [1894] 

1 Ch. 616 ; Dikshit Sc Co. v. Mathura Prasad [1924} 22 A.L.J. 883 ; Port Canning 
Sec. Co. [1871] 6 B.L.R. 278 ; Gulab Singh v. Punjab Zemindara Bank [1942] L. 
47. 43 P.L.R, 619, 199 LC. G67 (S.B.) 

(71) Gramophone Sc Typewriter Ltd. v. Stanley [1908] 2 K.B. 89, 105 (C.A.) ; Percival 
v . Wright [1902] 2 Ch. 421. 
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Coraens-Hardy, L. J. observed: “I do not think it true to say that the directors 
arc agents, I think it more nearly true to say that they are in the position of 
managing partners appointed to fill that post by a mutual arrangement between all 
.the shareholders’* (7*). Upon a careful consideration it will appear that the 
directors aTe, strictly speaking, neither agents nor trustees for the company (75). 

Directors are not trustees for third parties who have made contracts with the 
company (74). They are however trustees for the company of their power of approv- 
ing transfers, issuing and allotting shares and making calls (75). But the directors 
are not trustees in the strict sense of the term as observed by lx>rd Justice James: 
“A trustee is a man who is the owner of property and deals with it as principal, as 
owner and as master, subject only to an equitable obligation to account to some 
persons to whom he stands in the relation of trustee and who are his cestui que trust. 
The same person may fill the office of director and also be trustee having property, 
but that is rare, exceptional and casual circumstance. The office of a director is that 
Of a paid servant of the company. A director never enters into a contract for him- 
self, but for his principal, that is, for the company of which he is a director and 
for whom he is acting. He cannot sue on such contracts, nor be sued on them (unless 
he exceeds his authority). This seems to me to be the broad distinction between 
trustees and directors” (76). 

A director is not in the position of a trustee of his shares for the general body of 
shareholders, and under ordinary circumstances he may deal with them as freely as 
any other shareholder provided he does not part with his qualification. But he is 
a trustee of making calls for the general body of shareholders, and must not use it 
for his own benefit without regard to their interests (77). 

A director or a managing director is not a servant of the company (78). 

969. Director's fiduciary position : -Generally speaking a director stands in 
a fiduciary position to the company (79). and cannot retain a profit made by him (80), 
but the cbnstiiution of the company may permit him to do so (81) and even to 
override the wishes of the majority of the shareholders (82). In any event he can 
exercise his individual rights as a corporator (83). Directors are not trustees for in- 
dividual shareholders (84), and in the absence of unfair dealing may buy shares from 
or sell shares to the members without giving them information relating to the pros- 
pects of the company known to them but not to the members (85). If there is any 
misrepresentation in acquiring the shares or options over them, the directors may be 
trustees of the profit they make in the transaction (80). Directors, who so use their 
powers as to obtain benefits for themselves at the expense of the other shareholders 

(72) Automatic Self-Cleansing Filter Co. v. Cunninghamc [1906] 2 Ch. 34 at p. 45. 

(73) See the observation of Lord Justice James in Smith v. Anderson [1880] 15 Ch. D. 
*47 P- *75- 

(74) Bath v . Standard Land Co. [t 91 1] 1 Ch. 0i8. 

(75) Punt v. Symons & Co. [1903] 2 Ch. 306. 

1 76) Smith v. Anderson |i88o] 15 Ch. D. 247 at p. 275 ; see the observations of Romer 
J. in City Equitable Fire Insurance Co. [1925] 1 Ch. 407 at p. 426. 

(77) Gilbert’s case [1870] 5 Ch. App. 559. 

(78) Lee Behrens & Co. [1932] 2 Ch. 46 ; Hutton v. West Cork Ry. Co. [1883] 23 Ch. 
D. 67 2 ; Normandy r. Ind, Coope & Co. [1908] 1 Ch. 84 ; Gnlab Singh v. Punjab 
Zemindara Bank [1942] L. 47, 43 P.L.R. 619, 199 l.C. 667 (S.B.). 

(79) Cavendish-Bentinck v. Fenn [1887] 12 App. Cas. 652. 

(80) Cook v. Deeks [1916] 1 A.C. 554. 

(81) Costa Rica Ry. Co. v. Forwood [1901] 1 Ch. 746. 

(82) Salmon v. Quin Sc Axtens [1909] 1 Ch. 311. 

(83) North-West Transportation Co. v. Beatty [1887] 12 App. Cas. 589. 

(8*4) Wilson v. Macanliffe f 1 B95] 18 All. 56. 

(85) Percival v. Wright [1902] 2 Ch. 4*1. 

(86) Allen v . Hyatt [1914] 3« T.L.R. 444. 
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without informing them of the facts, can not be allowed to retain those benefits and 
must account for them to the company (87). The law in this respect has been clearly 
laid down by their Lordships of the Judicial Committee in the following passages: 
"They view the transaction as one wholly detrimental to the interests of the com- 
pany. Moreover even if (contrary to their Lordships* opinion) some benefit did 
accrue to the old company from the transaction, the overriding feet remains that the 
old company (acting through its directors and not by its shareholders in general 
meeting) purported to apply its property for the benefit of those directors. In such 
a case it is well settled that the Court will treat the transaction as unenforceable, and 

refuse even to enquire whether the company has derived any benefit from it: and 

011 that ground the company has not received the protection to which it is entitled. 
In Aberdeen Railway Co. v. Blakic [1854] 1 Macq. 365 Ixird Cranworlh, L. C. used 
the following language which seems appropriate to the present case.” 

"This therefore hi mgs us to the general question whether a director of a railway 
company is or is not precluded from dealing on behalf of the company with himself 
or with a firm in which he is a partner. The directors are a body to whom is dele- 
gated the duty of managing the general affairs of the company. A corporate body 
can only act by agents and it is of course the duty of those agents so to act as best 
to promote the interests of the corporation whoso affairs they are conducting. Such 

agents have duties to discharge of a fiduciary nature towards their principal. And 

it is a rule of universal application, that no one, having such duties to discharge, 
shall be allowed to enter into engagements in which he has, or can have, a personal 
interest conflicting, or which may conflict, with the interests of those whom he is 
bound to protect. So strictly is this principle adhered to, that no question is allowed 
to be raised as to the fairness or unfairness of a contract so entered into .... So 
inflexible is the lulc that no inquiry on that subject is permitted * M 

"The language used by Atkin L. J. in Underwood v. Bank of Liverpool [1929] 
1 K.B. 775 at p. 79(1 may well be tited in this connection: ‘It was contended that 
tfie fact that Underwood was the sole director and practically the sole shareholder, 
gave him, in puisuancc of the articles, actual authority. He was entrusted with all 
the powers of the company, the company can only act through its directors, and the 
directors or director, if only one, could do what they willed with the company’s 
assets. If this means anything, it means that a board of directors, acting as such, 
have actual authority to defraud the company by using the company's assets to pay 
debts due to butchers 01 money-lenders bv the individual directors. Such an act 
is quite outside the class of acts— management of the company's business — authorized 
to be done by the board. The directors, whether collectively or singly, have not 
actual authority to steal the company's goods' ” (88). 

Where the directors of a company obtained with their own money shares of a 
subsidiary company by reasons, and only by reason, of the fact that they were directors 
of the main company and in the course of the execution of that office, and the shares 
wore subsequently sold at a profit, it was held by the House of Lords that ihc direc- 
tors were accountable to the company of which they were the directors for the profits 
which they had made out of them (89). "The sole ground”, observed Lord MacMillan, 
“on which it was sought to raider them accountable was that, being directors of the 
plaintiff company /uid therefore in a fiduciary relation to it, they entered in the course 
of their management into a transaction in which they utilized the position and know- 
ledge possessed by them in virtue of their office as directors, and that transaction 


(87) Alexander v. Automatic Telephone Co. fi9oo] a Ch. 56 (C.A.). 

(88) E. B. M. Co. v. Dominion Bank [1937] P.C. 279, 170 I.C. 545 (P.C.). 

(89) Regal (Hastings) Ltd. v. Gulliver [1 942] 1 A.E.R. 378 (HX.) at p. 389, 
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resulted in a profit to themselves” (90). “Equity prohibits a trustee from making 
any profit by his management, directly or indirectly” (90). It was contended in the 
tot rated case that it was impossible for the Regal, the stain company, to get the 
shares owing to lack of funds, and that the directors in taking the shares were really 
acting as members of the public. But the argument was not accepted. The directors 
“could”, observed Lord Russell of Killowen, “had they wished, have protected 
themeselves by a resolution (either antecedent or subsequent) of the Regal shareholders 
in general meeting. In default of such approval, the liability to account must 
remain” (91), 

In the matter of disposal of shares, the directors are merely trustees for the 
company and if they dispose of the shares at a premium, they are liable to account 
to the company for the profits with interest. They will not be allowed to Tctain the 
profit even on the ground of the acquiescence of the shareholders to be inferred from 
the presumed knowledge of the share book (9s). But directors are not trustees in 
whom the property of the company has become vested in trust for any specific purpose 
within the meaning of s. 10 of the Limitation Act (93). Although the position of 
directors differs from that of trustees in some respects, yet to the extent of their being 
entrusted with the moneys of the company, they are trustees and are jointly and seve- 
rally liable for breach of trust (94). The assets of a company are entrusted to the 
directors to be applied to certain defined objects, and they are responsible as for a 
breach of trust, if they apply them to other objects (95). 

If a director lends money to the company and becomes its creditor, the transaction 
is not a contract entered into between two indipendent persons. It is in the nature 
of a contract between the trustee and his cestui que trust. It is not therefore right that 
the director of an insolvent company about to go into liquidation should be allowed 
the privileged position of a secured creditor by merely discharging a small portion of 
the company's indebtedness (96). A director is not entitled to recover money from the 
company, advanced at the request of its secretary, where the latter has no power to 
borrow on behalf of the company and where the request is not made or confirmed 
by a properly constituted meeting of the directors, even if the company derived some 
benefit (97). 

970 . Rights of directors The right of persons duly elected to exercise the 
offices and functions of directors would, if interfered with on the part of the company 
acting through the other directors or officers of the company, be enforceable by the 
High Court by mandamus (98). 

Right of possession. Primarily the right of possession and of running the under- 
taking is that of the Board of directors and not of the managing agent under the 
law. Therefore where possession of the undertaking is required to be given to a 
company it should be given to the Board, and consequently, the person entitled to 
possession is the nominee of the chairman of the Board (99). Holding over such 
possession involves all kinds of property and assests of the company including its 
books registers etc, (99). 


(90) Ibid, at p. 391. 
Ibid, at (), 


< 9 ») 

< 9 S) 

( 94 ) 

( 95 ) 
< 96 ) 

( 97 ) 
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971. Director*’ power* : — If ‘ the directors act outside their powers but within 
those of the company, the members can ratify and make such act valid (1), But if 
they act ultra vires the company, the members cannot ratify or acquiesce in such act 

(2), articles being a contract between the members inter se (3). When a company has 
delegated its powers and duties to directors and there is a deadlock which prevents 
the director* fulfilling their duties, the company can then act (4). A company can- 
not take the control of its affairs out of the hands of the directors and give powers 
to a committee except in the manner provided in the articles ; so, if there be no 
power to remove directors, the company will have to wait until the articles arc 
altered or the obnoxious directors retire in due course (a) or is removed under 
s. 284 post ; “A company is an entity,'* observed Lord Justice Greer, ''distinct alike 
from its shareholders and its directors. Some of its powers may, according to its 
articles, be exercised by directors, certain other powers may be reserved for the share- 
holders in general meeting. If powers of management are vested in the directors, 
they and they alone can exercise these powers. The only way in which the general 
body of shareholders can control the exercise of the powers vested by the articles in 
the directors is by altering their articles, or if opportunity arises under the articles, 
by refusing to re-elect the directors of whose actions they disapprove. They cannot 
themselves usurp the powers which by the articles arc vested in the directors any 
more than the directors can usurp the powers vested by the articles in the general 
body of shareholders" (5). 

The company is bound by contracts made by the directors acting within the 
scope of their authority (6), even if they are influenced by some improper motive or 
intention to derive profit for themselves (7). The remedy of the company in such 
a case is against the directors (8). If they act outside their powers, but within those 
of the company, the shareholders can ratify their action by an ordinary resolution 

(9). It has been held that where an agent accepts or endorses a bill or note "per 
pro" the laker is bound to inquire as to the extent of the agent’s authority ; but 
where the agent has such authority, his abuse of it does not affect a bona fide holder 
for value (10). A company is liable for all the acts done by its directors, even though 
unauthorized by it, provided such acts are within the apparent authority of the 
directors and not ultra vires of the company (11). Where by the articles the directors 
were directed forthwith to execute by affixing seal of the company the scheduled 
agreement entered into with a firm, strangers to the company arc entitled to assume 
that that direction has been carried out, and that as a consequence the firm is entitled 
to act as managing agents with the powers conferred by the scheduled agreement (12). 
Where money had been paid to A by B in circumstances such that A by action could 
not have recovered moneys from B, but such that there is nothing unconscionable 

(1) Nagar Damodar v. Gudlimar f 1915*1 39 Mad. 101. 

(2) Automatic S. C. F. Syndicate v. Cunriinghame fitjofij a Ch. 34 ; see also Quin Sc 

Axtcns v. Salmon [1909] A.C. 442 ; Gramophone fisc. 'Ltd. v. Stanley [190B] 2 K.B. 
89 ; sec the observation of Bnrkley L.J. at p. 105. 

(3) Browne v. La Trinidad [1887] 37 Ch. D. 1. 

(4) Barron v. Potter [1914] 1 Ch. 895 ; Foster v. Foster [1916I 1 Ch. 532 ; Isle of 

Wight Ry. Co. v. Tahourdin [1883] 23 Ch. D. 330. ' 

(5) John Shaw & Sons, Ltd. v. Shaw [1935] 2 K.B. 113 (C.A.) at p. 134. 

(6) Nursey Spinning Sc Weaving Co. fi88o] 5 Bom. 92. 

(7) Bryant v. La Banque du Peuple [1893] A.C. 170. 

(8) Ram Baran v. Maffassal Bank [19243*83 I.C. 149, [1925] A. 206. 

<9) Irvine v. Union Bank of Australia [1877] 2 App. Cas. 266 ; Grant v. United 
K. S. Rys. Co. [1888] 4° Ch. D. 133 (138-39) 

(10) Bryant v . La Banque du Peuple, supra. 

(11) Royal British Bank v. Turquand [1856] 6 F. & B. 327; Rambaran v. Muffassal 

Bank [1925] A. 206, 83 T.C. 142 ; Dehra Dun Mussoric E. Tramways Co. v. Jaga- 

mander [1932] A. 14** [*9.ul A.L.f. 1038, 134 I.C. 344. 

(ia)Sree Minak&hf Mills v. Callianjee [1935] M. 799, 68 M.L.J. 510, 136 I,C. 570, 
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or improper in A, having been in fact paid, retaining the money, B cannot me A 
to Recover the amount so paid though not legally due by him (13). 

Where one of the directors of a company acknowledged a debt of the company by 
signing his name and affixing a rubber stamp bearing the company's name and the 
word '‘director" appearing below his signature, but this director had no formal 
authority from the Board, the acknowledgment however being in the ordinary course 
of business, it was held that such an acknowledgment was sufficient to save limitation 
within the meaning of s. 19 of the Limitation Act (14). But "the acts of an indi- 
vidual director", observed Wcstropp, J., "acting in his private capacity cannot and 
ought not to bind the Board, unless it authorized or ratified his conduct" (15). 

The general clause in the articles giving the directors powers of management and 
all the powers of the company which arc not otherwise dealt with, cannot be cons- 
trued ejusdem generis , but it is valid and effectual (16). The directors are the only 
persons who can deal with the matters thus assigned to them and their decision can- 
not be overruled by a general meeting of the shareholders [see note (2) supra], unless 
the directors act in their own interest against the interest of the company (17). They 
should however communicate their policy to the shareholders and are bound to do 
so, if it is attacked by a member (18). 

If a director sell a property, already his own, to the company at an enhanced 
price, the latter cannot claim the profits ; its remedy is to rescind the contract re- 
turning the property. But if that is impossible, it cannot claim either the profit 
or damages (19). Where the benefit of a contract belongs in equity to the company, 
the director cannot validly use their voting power to vest it in themselves (so). 

In the absence of fraud or oppression the votes of interested directors in general 
meetings are valid, and a majority cannot sue to set aside the transaction (si). But 
if the directors are seeking to appropriate to themselves the company's property, 
not even a resolution of the general meeting carried by their votes will protect them, 
and a single member can sue (29). 

The directors are however the proper persons for instituting a suit and the 
company is the proper plaintiff in such an action (23). But effect should be given 
to the wishes of the majority of shareholders When they desire that proceedings 
should be taken, an action may be commenced in the company's name as plaintiff 
by such majority, or even in case of urgency, by one or more shareholders who believe 
that they have the support of the majority and subsequently obtain the sanction of 
a general meeting (24). 

When it comes to the knowledge of the Court that a suit has been brought without 
the authority of the plaintiff named on the record the action will be struck out and 
any order made in the course of the proceedings will be discharged (25). 

(13) Sree Minakshi Mills v. Callinanjee [1935] M. 799, 68 M.L.J. 510, 156 I.C. 570. 
fi4)Amulya v. Coral Engineering Works [1929] C. 155, 48 C.L.J. 597, 115 I.C. 177. 

(15) East India Trading & Banking Co. [1867] 3 Bom. H.C.R. (O.C.J.) 113 at p. 123. 

(16) Pyle Works No. 2 [1891] 1 Ch. 173. 

(17) Marshall’s Valve Gear Co. v. Manning, Wardle & Co. [1909] 1 Ch. 267. 

(18) Peel v. London & N. W. Ry. Co. [1907] 1 Ch. 5. 

(19) Jacobus Mailer Estates v. Marler [1916] 114 L.T, 6400., 85 L.J. (P.C.) 167m 

(20) Cook v . Decks [1916] 1 A.C. 554. 

(21) North-West Transportation Co. v. Beatty [1887] 12 App. Cas. 589 ; Burland v. 
Earle [1902) A.C. 83. 

f22) Cook v. Deeks (supra). 

(23) Burland v, Earle (supra). 

(24) La Gompagnie de Mayvilie v. Whitley [1896] 1 Ch. 788, 803. But see Quin k 
Axtens v. Salmon [1909] A.C. 442 and Automatic S. C, Filter Co. v, Cuninghame 
(supra). 

(25) Daimler Co. v . Continental Tyre Co. [1916] 2 A.C. 307. In this case the secre- 
tary without authority instructed a solicitor to commence proceedings in the 
company's name. 
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The directors are not entitled to use their power of issuing shares for the pur- 
pose merely of retaining control of the company’s affairs or defeating the Irishes 
of the existing shareholders (26). 

Where a; director is a shareholder of another company, whether be n ef iciall y or 
as a trustee, he is precluded, without regard to the quantum of his holding, from 

dealing, on behalf of the company of which he is a director, with the other com- 

pany, unless and so far as he is authorized by the articles (27), If the second 
company has notice of the irregularity, the first company may obtain rescission, even 
after completion, provided that rescission is still possible (27). 

972 , Limitation of powers - Persons dealing with a company are deemed 
to have notice of such limitations of the directors or of the company as are con- 
tained in the memorandum or articles of association (28), So they cannot rely upon 
ignorance of the limitations (29)* A person dealing with the directors must take 
the articles of association to be such as appear at the office of the Registrar of 
Companies (50). 

973 , Ultra vires acts of directors A company is not bound by acts ultra 

vires of its directors, unless such acts have been expressly ratified by 'ail the share- 
holders, or unless ail with knowledge or notice have acquiesced in what has been 

done (31), “To render valid”, observed their Lordships of the Privy Council, "an 
act of the directors of a company which is ultra vires, the acquiescence of the share- 
holders must be of the same extent as the consent which would have given validity 
from the first, viz., the acquiescence of each and every shareholder of the company. 
Of course the acquiescence cannot be presumed unless knowledge of the transaction 

can be brought home to every one of the remaining shareholders By 

knowledge of the transaction I^ord Chelmsford clearly meant knowledge of the in- 
validity of the transaction. . . . There can in truth be no ratification without an inten- 
tion to ratify, and there can be no intention to ratify an illegal act without knowledge 
of the illegality” (32), following Irvine v. Union Bank of Australia (33)) where Sir 
Barnes Peacock delivering the judgment of the Privy Council said: "Their Lordships 

think that it would be competent for a majority of the shareholders present at 

an extraordinary meeting convened for that object, and of which object due notice had 
been given to ratify an act previously done by the directors in excess of their autho- 
rity, and they are not prepared to say that if a report had been circulated before a 
half-yearly meeting distinctly giving notice that the directors had done an act in 
excess of their authority, and that the meeting would be asked by confirming the 
report to ratify the act, this might not be sufficient notice to bring the ratification 
within the competency of the majority of the shareholders present at the half-yearly 
meeting.” Merc acquiescence of the shareholders would not however amount to 
ratification (32). 

Tiie assets of a company cannot be disposed of by a resolution of the directors 
only. They can only be disposed of after the resolution of the shareholders passed 
at a special meeting called for the purpose of winding up the company. A resolu- 
tion of the directors for the purpose of such disposal is ultra vires (34). Where In 
respect of the policy-holders’ trust fund the articles of association empowered the 


(26) 

<* 7 ) 

(« 8 ) 

<* 9 ) 

(50) 

(51) 
W 

( 33 ) 

( 34 ) 


Piercy v< S. Mills & Co. [1920] 1 Ch. 77. 

Transvaal Lands Co. v. New Belgium &c. Co. [1914] 2 Ch. 

Quin 8c Axtens v. Salmon [1909] A.C. 442. 

Ashbury Ry. Carriage 8 c Iron Co, v. Riche [1875] 7 H. L. 653 ; Baroness Weniock 
v. River Dec Co. [1885] 10 App. Cas. 354. 

Irvine v. Union Bank of Australia [1877] 2 App. Cas. 

Bhagirath Spinning Sc Weaving Co. v, Balaji Bhavani 
Premila Devi v. Peoples Bank of N. India [1938] P.( 

-1877] IS App. Cas 366 at p. 375. 

Dm v . Jankx Devi [1938] Rang. 447. See s. 293. 


488. 


366. 

B. 207, 54 Bom. 178. 
284, 43 C.W.N. 205. 
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directors by a unanimous resolution to purchase property, it was held that the re- 
solution of the directors authorizing the construction of a building was ultra vires 
and opposed to the articles of association, purchase of property not being the same 
thing as the erection of a house <35). 

974* Directors 9 remuneration : — Directors are not entitled to any remunera- 
tion (36), as of right, unless the articles provide for it and fix the amount (37). In 
the absence of a provision to that effect, any remuneration given them is in the nature 
of a gratuity. In a going company a general meeting may vote a gratuity beyond 
the amount prescribed in the articles ; but upon liquidation this cannot be done 
{38). If the director's appointment has not been validly made, he cannot recover 
any remuneration, although he may have served for a long time (39). If the articles 
provide that a director will receive remuneration at the rate of so much per annum, 
he will be entitled to a proportionate amount for a broken period (40), but if it is 
a payment for a year, he cannot get it if he does not serve for the whole year (41). 
Where the articles declare that the fees are to be divided among the directors in such 
proportions as they shall determine, no director can sue for bis fees until the direc- 
tors have determined the proportion (4s). The continuing directors may determine 
that a retiring director shall not receive any part of the remuneration (45). 
When the remuneration is by a percentage of profits, it does not include a share of 
the profits made on the sale of the whole business of the company (44) ; but it will 
include profits which exist in specie, even though not converted into cash until after 
liquidation (45). The sale of the bulk of the company’s properties, so that the 
directors’ duties are greatly reduced, docs not disentitle them to their full remuneia- 
tion (46). 

Where the articles are silent, a general meeting may vote the director’s remune- 
ration which is in the nature of a gratuity (47). This cannot however be done after 
the company has gone into liquidation (48). But where remuneration is allowed, it 
may be proved as a debt on winding up in competition with the ordinary creditors (49). 

Where one of the objects of a company is to promote other companies, a director 
is not entitled to claim any remuneration for performing any duties in connection 
with the promotion of a new company over and above what has been fixed as his 
remuneration by the articles (50). A resolution passed by the directors, while the 
company is a going concern, to forego or postpone their fees will be binding (46). 

(35) United India life Assurance Co. v. Krishna Rao [1934] M. 411, 67 M.L.J. 336. 

(36) George Newman & Co. [1895] 1 Ch. 674 ; Dikshit & Co. v. Mathura Prasad, 

infra ; Woolf v. East Nigel &c. Co. [1905] 31 T.L.R. 660. 

(37) Dover Coalfields Extension [1908] 1 Ch. 65; Young v. Naval & M. C. Society 

5 1905] 1 K. 687 ; Dikshit & Co. v. Mathura Prasad [19*5] A. 71, 47 All. 94, a* 
L.L.J. 883* 

(38) Hutton v. West Cork Ry. Co. [1883] 23 Ch. D. 654; Stroud v. Royal Aquarium 

M 8g L.T. 243 ; Warren 1/. Lambeth Water Works [1905] 21 T.L.R. 685. 
if. East Nigel &c. Co. [1905] 21 T.L.R. 660. 
fjjoj George Newman & Co. (supra) ; per Younger L. J. in Moriarty v. Regents 
Garage Co. [1921] 2 K.B. 766 at p. 786 ; Diamond v. English Sewing Cotton Co. 
[192a] W. N. 237. 

(41) British Murac & Rubber Syndicate v, Alperton Rubber Co. [1915] 2 Ch. 186. 

(42) Plantations Trust v. Bila Rubber Lands [1916] 85 L.T. (Ch.) 801, 114 L.T. 676. 

(43) Gilman v . Guchar &c. Co. [1886] 3 T.L.R. 133 ; Joseph v. Sonora Land Co. [1918] 
34 T.L.R. 210. 

1 44) Frames v. Bultfbntein Mining Co. [1891] 1 Ch. 140. 

45) Spanish Prospecting Co. [1911] 1 Ch. 92. 

46) Consolidated Nickel Mines [1914] 1 Ch. 883. 

47) George Newman & Co. (supra). 

(48) Stroud v . Royal Aquarium (supra). 

(49) Exp. Beckwith [1898] 1 Ch. 324. 

(50) Dikshit k Co. v. Mathura Prasad supra. 
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A company cannot ratify the payment by director* of remuneration in excess of that 
allowed by the articles without altering the articles or passing a special resolution (51). 
Directors cannot pay the income-tax on their remuneration out of the company’s 
assets (51). 

Unless authorized by the articles the directors cannot vote themselves remunera- 
tion or make present to themselves, or to one of their body, out of the company’s 
iunds (52). 

975 . Compensation for loss of office As to the claim for compensation 
for loss of office by a governing director sec T. N. Farrer Ltd . [1937] 1 Ch, 35a where 
it has been held that such a claim of a life director on a voluntary liquidation was 
not maintainable as his employment as such was conditional on the continued exist- 
ence of the company and ceased automatically when it was wound up. See now 
ss. 318 to 331. 

976 . Resignation • -Subject to the provisions in the articles a director can 
resign his office (53), and the resignation takes effect from the date on which notice 
is given which cannot be withdrawn without the consent of the company, even 
though no acceptance has taken place (53). A company cannot be compelled to 
employ a director against his will (54). The remedy lies in damages for breach of 
contract, if there be any (54). A director who is unsatisfactory may be removed by 
the company, but the power of removal is governed entirely by the articles (55) and 
s. 384. 

977 . Indemnification : — A director who incurs liability in acting as an agent 
of the company is entitled to be indemnified by the company (56). Being agents of 
the company, the directois arc not liable to strangers for the acts and defaults of the 
company (57), unless they pledge their personal credit (58). Where a director gave 
an undertaking in writing expressed to be made “jointly and severally” for payment 
of salary to an employee of the company followed by tlie signature of the directoi as 
“managing director”, there was no remedy under the contract against him 
personally (59). An indemnity clause in the articles such as “the directors or 
auditors shall not be answerable for any loss, damage &rc. unless they shall happen 
by or through their own wilfull neglect or default” saved them from a misfeasance 
Mimmons (60). 

978 . Directors’ powers and liabilities : — A directoi can compromise an action 
against the company in the interest of the company although the action may be ill- 
founded (61). Directors cannot by a contract deprive themselves of the power to 
control a manager so as to confer powers on him to the exclusion of themselves (62). 

(51) Boschoek Proprietory Co. v. Fuke [1906] 1 Ch. 148. 

(53) Young v. Naval Society [1905] 1 K.B. 687 ; Boschoek &c., v, Fukc (supra). 

(53) Glossop v , Glossop [1907] 2 Ch. 370; Shivlal v. Tricumdars Mills Co. [1911] 36 
Bom. 564, 14 Bom. L.R. 45 ; but see Municipal Freehold Land Co. v. Pollington 
[1890] 63 L.T. 238 where Kekewich J. has held that a director cannot resign his 
office to his colleagues and must be held responsible as a director up to the date 
of the general meeting. But this, it is apprehended, depends entirely on the 
articles of association of a particular company. See s. 283. 

(54) Bainbridge v. Smith [1889] 41 Ch. D. 462. 

(55) See Browne v. La Tnnidad [1887] 37 Ch. D. 1. 

(56) Famatina D. Corporation [1914] 2 Ch. 271. 

(57) Chapman v. Smethurst [1901] 1 K.B. 927. 

(58) Dutton v. Marsh [1871] 6 Q.B. 361 ; Gadd v. Houghton [1876] 1 Ex. D. 357, 35 
L.T. taa. 

(59) Re Lavey, Ex. p. Trustee [1920] 1 K.B. 674. 

(60) City Equitable Fire Insurance Co. [1925] 1 Ch. 407 ; but now sec s. 201. 

(61) Bath’s case [1878] 8 Ch. D. 334 ; Dixon’s case [1870] 5 H.L. 60G. 

(62) Horn v. Henry Faulder 8c Co. [1908] 99 L.T. 524. 
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But if they have power of delegation, a stranger may assume that it has been properly 
exercised (63) ; and this applies to persons having apparent though not actual autho- 
rity (64). Actual or constructive notice of the irregularity will however deprive the 
party dealing with the company of this protection (65). 

Where shareholders know that their directors have been exceeding .their legal 
powers and take no steps in the matter, but allow the things done to remain unim- 
peached for years, they must be taken to have retrospectively sanctioned what has 
been done (66). But a company , is not bound by acts ultra vires of its directors 
unless such acts have been expressly ratified by the shareholders, or unless all With 
knowledge or notice have acquiesced in what has been done (67). 

A director is liable for misapplication of the company’s money though it has not 
gone into his pocket. But he has the protection of s. 633. oven if the act is ultra 
vires, but done in good faith (68). Directors are not liable for fraud or misconduct 
(e.g., issuing fraudulent prospectus) of their co-directors or other persons employed 
by the company (69), unless they have expressly or tacitly permitted its commission (69), 

A director is not responsible for declaring a dividend unwisely. He is liable 
if he pays it out of capital, but the onus of proving it lies upon the 
person who alleges it (70). The directors cannot be made liable for an infringement 
of patent by the company merely by reason of their position as directors, even in a 
case where they are the sole directors and shareholders of the infringing company (71). 

Where it is provided in the articles of association that the directors shall not be 
liable for "wilful default”, they must be shown to have known that they were doing 
wrong (7a). For the meaning of the expression "wilful default" see notes to s. 40 
ante. A director is entitled to rely on his subordinates doing their duty in the 
absence of any ground for suspicion, and is not liable if the company sustains damage 
owing to the fraud and neglect of such subordinates (73), On this question in the 
^ase of the National Bank of Wales ( 74), Lindley, M. R. observed: "Business can- 
not be carried on upon principles of distrust. Men in responsible position must be 
trusted by those above them, as well as those below them, until there is reason to 
distrust them. We agree that care and prudence do not involve distrust ; but for a 
director, acting honestly himself, to lx* held legally liable for negligence in trusting 
the officers under him not to conceal from him what thev ought to report to him, 
appears to us to be laying too heavy a burden on honest business mcn. M This case 
was taken to the House of lords in Dovey v. Cory (75) where lord Davey said: "I 
think respondent was bound to give his attention to exercise his judgment as a man 
of business on the matters which were brought More the board at the meetings 

which he attended and it is not proved that he did not do so. But I think he was 

(63) Totterdcll v. Farcham Blue Brick Co. [1866] 1 C.P. 674; Biggcrstaff v. Rowatt’s 
Wharf fi8q6] 2 Ch. 93. 

(64) Dcy v. Pullinger Engineering Co. [1921] » K.B. 77, overruling Premier Industrial 
Bank v. Carlton Manufacturing Co. [1909] 1 K.B. 106. 

(65) Wandsworth Gas Light Co. v. Wright [1870] 22 L,T, 404 ; Irvine v. Union Bank 
of Australia [1877I 12 App, Cas. 366. 

(66) Houldsworth v. Evans [1868] L.R. 3 ILL. 263, pel Lord Cranworth. 

(67) Bhagirath Spinning & Weaving Co. v . Balaji Bhavani [1930] B. 267, 54 Bom. 178, 

32 Bom. L.R. 87, 127 I.C. 419. 

(68) Claridge's patent Asphalte Co. [1921] 1 Ch. 543 : Brazilian Rubber Estates [1911] 
1 Ch. 425. 

(69) Cargill v. Bower [1878] 10 Ch. D. 502. 

(70) City Equitable Fire Insurance Co., supra. 

(71) British Thompson Houston Co. v. Sterling Accessories Ltd. r* 9 * 4 l * Ch. 33. 

(72) City Equitable Fire Insurance Co. [1925] 1 Ch. 407. Bur by the new s. 201 
such provisions in the articles have been rendered void. 

(73) Ibid ; Dovey v. Cory fiqoi] A.C. 477. 

( 74 ) [1899] * Ch. 629 at p, 673 . 

( 75 ) f l 9 ° l J A.C. 477 (493). 
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entitled to rely upon the judgment, information and advice of the chairman and 

general manager, as to whose integrity, skill and competence he had; no reason for 

suspicion. < I agree with what was said by Sir George Jessel in In re Hallmark's 

case ( 76), fchitty J. in In re Denham & Co . (77) that directors are not hound to. 

examine Entries in the company's books, it was the duty of . . . and (possibly) of the 
chairman to go carefully through the returns from, the branches, and to being before 
the board 1 any matter requiring their consideration; but the respondent was not, in 
my opinion, guilty of negligence in not examining them for himself, notwithstanding, 
that they were laid on the table of the board for reference." Omission on the. part 
of a director to attend meetings of the company is not the same thing as neglect or 

omission of the duties which ought to have been performed at those meetings ; so 

the director was not liable for the fraud of the paid officers of the bank (78). A 

director if employed as a servant to collect money for the company may however 

be convicted as a clerk or servant {79). 

Where a retired director of J. & J. Cash, Ltd. set up the same class of business 
as Joseph Cash Co., it was held that though the defendant's surname happened to 
be Cash be was not entitled to sell goods in a manner calculated or likely to mislead 
or deceive the public into the belief that the business of the defendant was the busi* 
ness of the plaintiff, and accordingly an injunction was granted (80). 

Where a director purchased property without a mandate from the company and 
under suth circumstances as did not make him a trustee thereof for the company, 
and thereafter he sold the same to the company at a profit, it was held that whether 
or not the company was entitled to a rescission of the contract of resale, it was not 
entitled to affirm it and at the same time to treat the director as trustee of the profits 
made (81). 

A Civil Court can grant an injunction on the application of a director restrain- 
ing his co-directors from wrongfully excluding him from acting as a director (8s). 

As the shareholders leave all the business of the company in the hands of the 
directors, it is highly incumbent on them that they act without raising' the slightest 
suspicion of dishonesty (83). 


979. Duties of directors : — The manner in which the work of a company is 
to be distributed between the board of directors and the staff, is a business matter 

to be decided on business lines.The larger the business carried on by the company 

the more numerous and the more important the matters, they must of necessity be 
left to the managers, the accountants and the rest of the staff (84). 

In ascertaining the duties of a director it is necessary to consider the nature of 
the company's business and the manner in which the work of the company is, 
reasonably in the circumstances and consistently with the articles, distributed between 
the directors and the other officials of the company. In discharging those duties a 
director (a) must act. honestly, ( b ) must exercise such degree of skill and diligence as 
would amount to the reasonable care which an ordinary man might be expected to 
take in the circumstances on his own behalf ; but (c) he need not exhibit in the 

performance of his duties a greater degree of skill than what can reasonably be 

expected from a person of his knowledge and experience ; in other words, he is not 
liable for mere errors of judgment ; he is (d) not bound to give continuous attention 


(76) [1878] 9 Ch. D. $ 19 . 

( 77 ) [>88*1 *5 Ch. D. 79*. 

(78) Cardiff Savings Bank [189s] * Ch. 100. 

(79) Queen v. Stuart [1894] 1 Q.B. 310. 

(Ml. J. Cash, Ltd. v. Cash [1900] 8s L.T. 655. 

(81) Borland v. Earle [190s] A.C. 33. 

(8*) Sarat v. Tarak [19*4] 51 Cal. 916, *8 C.W.N., 803. 

(8$) Dikshit & Co. v . Mathura Prasad [1924] *2 A.L.J. 883. 
(84) City Equitable Fire Insurance Co. [19*5] i Ch. 407. 
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. to affairs erf his company ; his duties are of an intermittent nature tobe per- 
formed at periodical Board meetings and at meetings of any committee to which he 
is appointed. and though not bound to attend all such meetings, he ought to attend 
them when reasonably able to do so;, and (e) in respect of all duties which, having 
regard to the exigencies of business and the articles of association, may properly -be 
left to some other official, he is in the absence of suspicious grounds* Justified in 
trusting that official to perform such duties honestly (85). 

A director who signs a cheque that appears to be drawn for a legitimate purpose 
is not responsible for seeing that the money is in fact required for that purpose, or 
that the cheque comes before him for signature in the regular way, having regard to 
the usual practice of the company. A director must of necessity trust the officials of 
the company to perform properly and honestly the duties allocated to them (85). 

Before any director signs a cheque or parts with a cheque signed by him, he 
should satisfy himself that a resolution has been passed by the Board or committee 
of the Board authorizing the signature of the cheque ; and where a cheque has to 
be signed between meetings, he should obtain the confirmation of the Board sub- 
sequently (85). 

The authority given by the Board or committee should not be for the signing 
of numerous cheques to an aggregate amount, but a proper list of the individual 
cheques mentioning the payee and the amount of each should be read out at the 
Board or committee meetings and subsequently transcribed into the minutes of the 
meeting (86). 


It is the duty of each director to see that the company's moneys are, from time 
to time, in a proper state of investment, except so far as the articles of association 
may justify him in delegating that duty to others (87). 

Directors’ duties cannot be shirked by leaving everything to ' others (88). 


Before presenting the annual report and balance sheet to the shareholders and 
beiorc recommending a dividend, directors should have a complete and detailed list 
of the company's assets anil investments prepared for their own use and information 
and ought not to be satisfied as to the value of the company's assets merely by the 
assurance of their chairman, however apparently distinguished and honourable, nor 
with the expression of belief of their auditors, however competent or trustworthy (87). 


It is not the duty of a big insurance company to supervise personally the safe 
custody of the securities of the company. It would be impracticable on every pur- 
chase of securities for actual delivery thereof to be made to the directors, or on 
every sale for the delivery to the brokers of the securities sold, to await a meethg 
of the Board or a committee of directors. The duty of seeing that the securities arc 
in safe custody must of necessity be left to some official of the company in daily 
attendance at the office of the company, such as the manager, accountant or 
secretary (87). 

An outsider dealing with a company cannot be compelled to search the register 
and find for himself whether a person who was permitted to act as a director for any 
length of time was also its directors de jure (8p). 


(85) City Equitable Fire Insurance Co. (supra) ; see also Ovcrend & Gurney Co . . 
Gibb r?87*] * H.L. 480; Langunas Nitrate Co. v. Lagunas Nitrate Syndicate [1899] 
2 Ch. «Q2 ; Dovey v. Cory [1901) A.C. 477 ; and Brazilian Rubber Estate (supra). 

(86) City Equitable Fire Insurance Co. (supra), distinguishing Joint Stock Discount 
Co. v. Brown {1869J 8 Eq. 9B1. 

<87) Ibid. 

1,18, [19*5] B. ,8; Mahony * East Holy 
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980. General obaervattoni ' The articles of association, though not . then)' 
selves a contract between the company and the director, must be regarded as showing 
the terms upon which on the one hand he agrees to act as a director and' oft the 
other hand the company agrees to pay him remuneration for his services (90). But 
the articles do not constitute a contract with the vendor (91), 

One company could be a director or manager of another company (9a). A director 
cannot make any profit out of his agency without the knowledge and consent of his 
principal — the company (93)* 

If there is no power to remove a director, the articles must first be altered to 
give such a power before lie can lie removed (94). But see s. 284. 

A director can, if qualified, sustain an action in his own name against the 
other directors on the ground of individual injury to himself and for an injunction to 
restrain them from wrongfully excluding him from acting as a director (95). 

A company is liable in an action of deceit for the fraud of its directors in 
managing the affairs of the company to the same extent as if the fraud were its 
own (96). 

An article authorising the company in a general meeting from time to time to 
increase or reduce the number of directors, where such number has been absolutely 
prescribed within certain limits by another article, must be construed as authorising 
exercise of the power within those limits (97). 

981. Knowledge : -The knowledge of a director is not necessarily the know- 
ledge of the company (98). Bur if it is the duly of the director to disclose his 
knowledge to the company, then that knowledge may be attributed to the company 
(99). The knowledge of a common director (1), secretary (2), or manager (3), or other 
officer (4), is not necessarily a notice to the company. In order to prove such a 
notice it must be shown that it was his duty to the first company to communicate 
the fact to the second (2). 

982. Suit for removal : — A suit challenging the position of a particular Board 
of directors and to remove the directors from the directorate is wrongly constituted. 
But a suit for a declaration that the plaintiff is a director and the protection of his 
rights qua director is competent (5). 

See notes to s. 255. 


253. Only individuals to be directors. — No body 
corporate, association or firm shall be appointed director 
of a public or private company, and only an individual shall 
be so appointed. 

(90) Molineaux v. London fcc. Insurance Co. [1902] 2 K.B. 589, 596. 

(91) Caribbean Co. [1875! 10 Ch. App. C 14. 

(92) B ilia ways Market & Offices Co. [1907] 2 Cli. 458. But see now s. 35 3. 

(93) Parker v. Me Kenna [1875] 10 Ch. App. 96 ; Bray v. Ford [1896] A.C. 44, 50. 

(94) Imperial Hydropathic Hotel Co. v. Hampson [1882] 23 Ch. TV 1. 

(95) Pul brook v. Richmond &c. Co. f 1 H78 1 9 Ch. IV 610; Subramania v. United India 
L. I. Co. [1928] M. 1215, *jij M.L.J. 383. 

(96) Barwick v. English Joint Stock Bank [1887] L.R. a Ex, 259, 16 I.. T. 4C1. 

(97) Ramkissandas y. Satya Charan [1946] 50 C.W.N. 310. 

Peruvian Railways Co. v . Thames Insurance Co. [1867I 2 Ch. App. 617. 
(99)Mathern Steam Tramway Co. v. Lang [1927*1 33 Bom. L.R. 184. 

(1) Marseilles Extension Ry. Co. [1871] 7 Ch. App. 161 ; Dtvid Payne k Co. [1904] 
2 Ch. 608. 

(2) Fenwick Stobbart k Co. [1902] 1 Ch. 507. 

(3) Hardy v. Metropolitan Land Co. [1896] 2 Ch. 743. 

^Hampshire I, and Co. [1896] 2 Ch. 743. 

(5' Sati Nath v. Suresh Chandra [1941] \ Cab 560. 
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This section is new. It is based on the draft Of s. 83A (a) at page 55$ of the 
C. I*. C. R. It has been made clear that only an individual may be appointed a$ 
a director of the company and that neither bodies corporate nor associations ot firms 
could be appointed as directors of companies — Notes on Clauses . 

254. Subscribers of memorandum deemed to be 
directors. — In default of and subject to any regulations in the 
articles of a company, subscribers of the memorandum who are 
individuals, shall be deemed to be the directors of the com. 
pany, until the directors are duly appointed in accordance 
with section 255. 

This section corresponds to sub-s. (0. cl. (i) of s. 83B of the previous Act. It 
is based on sub-s. (1) (i) of the redraft of that section at page 336 of the Report— 
Notes on Clauses. 

See Reg. 75 of Table A of the English Act of 1948. 

98) Subscribers of memorandum : -—If the first directors are not named in 
the articles, their appointment may be made by the subscribers to the memorandum 
of association cither by the majority at a meeting of the subscribers or by a writing 
signed by all the subscribers (6). 

255. Appointment of directors and proportion of 
those who are to retire by rotation.-— (1) Not less than 
two-thirds of the total number of directors of a public com- 
pany, or of a private company which is a subsidiary of a public 
company, shall — 

(a) be persons whose period of office is liable to 
determination by retirement of directors by rotation ;’and' 

(b) save as otherwise expressly provided in this Act, 
be appointed by the company in general meeting. 

(2) The remaining directors in the case of any such com- 
pany, and the directors generally in the case of a private 
company which is not a subsidiary of a public company, shall, 
in default of and subject to any regulations in the articles of the 
company, also be appointed by the company in general meeting. 

This section corresponds to the res( of s. 83B of the previous Act. It is based 
on sub-s (a) (ii) of the redraft at page 356 of the C. L. C. R. Sub-s. (a) of the 
present section makes the position dear where there is no provision in the articles 
of the company as to how directors should be appointed in case not falling under 
sub-s. (1) — Notes on Clausse. 

Compare s. 87I of the previous Act. 

Some verbal changes have been made in this section by the Joinr Committee. 

984« Appointment of directors : — Where the shareholders alone have 
the right <0 appoint directors, they cannot by agreement give another company a 

(6) John Morley Building Go. v. Barras [1891] 2 Oh. 386, 392* Great Northern Salt 

Works [1890] 44 Ch. D. 472. 
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power to nominate a director (7) ; but if the articles authorise delegation of the 
power to a third party, the Court will recognize the right so delegated (8). A mete 
right of nomination will not necessarily amount to an appointment of the directors 
nominated, and the Court may grant or refuse specific performance of the agree- 
ment (9). 

Under the old Act it has been held that a company could delegate to the Board 
of directors its power to appoint directors. Where a legally constituted Board was 
not in existence or not willing or unable to act, the delegation lapsed and the mem- 
bers could 'appoint directors this being the inherent tight of the members of a 
company (10). 

Where the express power of appointing additional directors is vested in the Board, 
it excludes any implied concurrent power to the same effect in the company (n). 
Where the power is given by the articles to the shareholders alone to appoint a manag- 
ing director, the directors cannot by an agreement give him power to nominate a 
director (is). 

Sec notes to s. 260 and Reg. 7 2 of Table A. 

Where a person has accepted the office of director and acted as such, an agreement 
ought to be inferred that he will serve the company on the term as to qualification 
and otherwise contained in the articles of association, and on the part of the company 
that he shall receive the remuneration and all the benefits which those articles pro- 
vide for directors (13). 

985, Power to co*opt directors — Under the old Act the Board of directors 
had the power to co-opt directors if the articles so provided. This power did not 
come to an end only because an annual general meeting was convened, even if by 
direction of the Court (14). The power to co-opt directors might be exercised not- 
withstanding that the strength of the directorate had fallen below the minimum 
required and below the quorums prescribed by the articles (15). If however the co- 
option was not made in the interests of the shareholders, but for other purposes, it 
could not stand (16). 


986. When a director's office will be vacated : — The office of a director will 
be ipso facto vacated on happening any of the events provided in s. 383 and in the 
articles, such as, if he becomes bankrupt or insolvent (17) ; but this did not prevent 
a person who was a bankrupt at the time of his appointment from holding the office 
(18), As to the meaning of the word insolvent see Sissons' v. Sissons ^9). Various 
facts and admissions showing that the director knows that he cannot meet his liabili- 
ties constitute evidence on which the Court may find him to be disqualified under 
such an article (so). Absence through sickness however is not a disqualification (21). 


(7) James v. Eve [1873] 6 H.L. 335. 

(8) Motiarty v . Regent Garage Co. [1921] 2 K.B. 766, 786. 

(g\ Plantations Trust v. Bila Rubber Lands ]igi6J 85 L.J. Ch. 801, 114 L.T. 676. 
(10) Viswanathan v. Tiffin’s B. A. k Paints Ltd. [1953] M. 5*0, [1953] 1 M.L.J. 346. 
(n) Biair Open Hearth Furnace Co. v. Reigart [1913] 108 L.T. 065, *9 T.L.R. 449; 
but see Foster v. Foster [1916] 1 Ch. 532. 

(12) James v. Eve [1873] 6 H.L. 335. 

(13) Anglo- Austrian P. & P. Union [1892] 66 L.T. 250, (1892] 2 Ch. 158. 

(14) Anathalakshmi v. Indian Trades k Industries Ltd. [1953] M. 467, [1953} 1 M.L.J. 
275. 

(15) Ibid, following Scottish Petroleum Co. [1883] 23 Ch. D. 413 and Bank of Syria 
[1900] 2 Ch. 272 on appeal ft 901] 1 Ch. 115. 

(16) Ibid relying on Ferguson v. Wilson [1867] 2 Ch. App. 77 (90) and G.E* Ry. v. 
Turner [1873] 8 Ch. App. 149 (152). 

(17) Bodega Co. [1904] t Ch. 276. 

(18) Dawson v. African Consolidated kc. Co. [1898] 1 Ch. 6. But see ss 274 and 283. 
^9) [1910] 54 $J. 802. 

(to) London k Counties Assets Co. v. Brighton G. C. Hall [1915] 2 K.B. 483. 

(21) Mack's Claim [1900] W.N. 114; Me Connell's Claim [1901] 1 Ch. 728. 
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; If thc vacated director’s place is not validly filled up at the first or die adjourned 
meeting, they mil continue in office (as). But where no meeting is held during the 
yeat, the directors who ought to have retired at the meeting for that year cease to he 
directors on the expiration of the year (as). 

#87* Chairman of the Board of directors : — If the articles empower the 
directors to elect chairman and determine the period for which he is to hold office and 
the directors appoint a chairman, they appoint him for such time as they think fit 
and there is no contract that he shall remain chairman until he ceases to be director, 
but ft is open to the directors at any time to substitute another chairman at his 
place (24). See r eg. 76 of Table A and notes thereto. 

* 988. Additional directors : — One of the articles of a company provided : 
The directors shall have power at any time, and from time to time, to appoint any 
other qualified person to be director, either to fill a vacancy or as an addition to the 
Board but so that the total number of directors shall not at any time exceed the 
maximum number fixed by the articles and any person so appointed shall retain his 
office only until the next following meeting, and shall then be eligible for re-election : 
held , the ordinary power of the company in general meeting to appoint additional 
directors had not been excluded by the articles or association (25). See Reg. 72 of 
Table A. 

256. Ascertainment of directors retiring by rotation 
and filling of vacancies. — (1) At the first annual general 
meeting of a public company, or a private company which is a 
subsidiary of a public company, held next after the date of the 
general meeting at which the first directors are appointed in 
accordance with section 255 and at every subsequent annual 
general meeting, one-third of such of the directors for the time 
being as are liable to retire by rotation, or if their number is 
not three or a multiple of three, then, the number nearest to 
one-third, shall retire from office. 

(2) The directors to retire by rotation at every annual 
general meeting shall be those who have been longest in office 
since their last appointment, but as between persons who 
became directors on the same day, those who are to retire 
shall, in default of and subject to any agreement among them- 
selves, be determined by lot. 

(3) At the annual general meeting at which a director 
retires as aforesaid, the company may fill up the vacancy by 
appointing the retiring director or some other person thereto. 

(4) (a) If the place of the retiring director is not so filled 
up and the meeting has not expressly resolved not to fill the 
vacancy, the meeting shall stand adjourned till the same day in 


(22) Great N. S. 8c Chemical Works [1890] 44 Ch. D. 472 at p. 482. 

(23) Consolidated Nickel Mines J1914] t Cb. 883 (there was a question of remuneration). 

(24) Foster v. Foster {1918] 1 Ch. 532. 

(25) Topandas v. Yeotmal Electric Supply Co. [1940] S. 187. 190 I.C. 551, relying on 
Worcester Corsetry Ltd. v. Wirings [1936] Ch. 840. 
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the nexj: week, at the same time and place, or if that day is a 
public holiday, till the next succeeding day which is not a 
public Holiday, at the same time and place. 

(b) ; If at the adjourned meeting also, the place of the 
retiring director is not filled up and that meeting also hab not 
expressly resolved not to fill the vacancy, the retiring director 
shall be deemed to have been re-appointed at the adjourned 
meeting, unless — 

(i) at that meeting or at the previous meeting a resolu- 
tion for the re-appointment of such director has been put 
to the meeting and lost ; 

(ii) the retiring director has, by a notice in writing 
addressed to the company or its Board of directors, 
expressed his unwillingness to be so re-appointed ; 

(tti) he is not qualified or is disqualified for appoint- 
ment ; 

(iv) a resolution, whether special or ordinary, is re- 
quired for his appointment or re-appointment in virtue of 
any provisions of this act ; or 

(v) the proviso to sub-section (2) of section 263 or 
sub-section (3) of section 280 is applicable to the case. 

(5) Where a director is to retire at any annual general 
meeting both in virtue of sub-section (2) and in virtue of sub- 
section (2) of section 280, he shall be deemed, for the purposes 
of this section, to retire in virtue of sub-section (2) of this 
section. 

This section is based on regs. 78, 79, 81 and 82 of Table A of the previous Act 
all of which were compulsory regulations by virtue of s. 17 (2) of that Act —Notes on 
Clauses. 

This was originally cl. 240 of the Bill. The latter part of cl. (b) of sub-s. (4) 
has been completely recast by the Joint Committee so as to bring out the meaning 
(juitc clearly (vide para 91). 

See regs. 89 to 92 of Tabic A of the English Act of 1948. 

989 . Retirement of directors : — Where besides the governing director and 
the managing director (who were not to retire according to the articles of association 
of the company) the number of ordinary directors was reduced to two only, neither 
of the latter was bound to retire from office at the ordinary general meeting («6). 

990 . Effect of failure to hold general meeting : —Where by the provisions 
of the articles directors retire from office at an ordinary general meeting, failure 
to hold such a meeting will prevent their re-election, their retirement dating from the 
last day in the year in which a general meeting could have been held (27). The word 


(26) David Moseley 8c Sons [1939] 1 Ch. 719, 

(27) Consolidated Nickel Mines [1914] 1 Ch. 883. See Anathalakshmi v. Trades 8c 
Investments Ltd. [19.53] M. 467, [1933] 1 M.L.J. 275. 
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“directors” does not include de facto directors or subscribers to the memorandum of 
association. It applies only to directors who have been duly appointed under the 
articles (ad). ~ 

991* Additional directors : —Where additional directors were appointed in 
accordance with provisions similar to those under reg. 85 of Table A of the previous 
Act-, the number of directors of whom a proportion was to retire did not include the 
additional directors who would hold office until the ordinary general meeting (29). 

992* Recommended by Board : - If the company could under the articles, 
only appoint persons recommended by the Board, the recommendation was to l>e 
made by a properly constituted Board (go). It was not enough that a majority of 
the Board being present assented to the appointment (go). 

993* Amendment to resolution : - Where a notice stated that certain reso- 
lutions would be passed "with such amendments as should he determined upon” in- 
cluding a resolution to appoint three named persons as directors, it was competent 
for the company to add three other persons by way of amendment (gi). 

994* Poll: —At an election of directors, if a poll is demanded, a return of the 
poll must be taken to be good unless the question is raised before a proper tribunal (32). 

995. Illegal agreement Where under the articles directors arc to be ap- 
pointed at a general meeting, an agreement made by the directors by which directors 
are to be imposed upon the shareholders by another company is illegal (33). 

996. Intention to propose*— written notice : --Where the articles provided 
that a member could not be elected a director unless written notice of the intention 
in that behalf were given to the company not less than 14 days before the day of 
election of directors, a notice given 14 days before the adjourned meeting was held 
to be sufficient (34). 

997* Where inapplicable :--This section does not apply to dc facto directors 

(35) , nor where no meeting is held at all in breach of the regulations and s. 166 (36). 

998. Where position not filled up If for any reason the first or the ad- 
journed meeting did not proceed validly to fill up the places of the vacating directors, 
they would continue in office ((37). In such a case there was no vacancy to which 
a successor could be elected (38). At the annual general meeting of a company two 
retiring directors were, on a show of hands, not re-elected. A poll having been 
demanded it was decided that the poll should Ik* taken at a later date and that an 
item providing for the election of two directors to fill up the vacancies should also 
he dealt with at the later meeting. The retiring directors failed to secure re-election 
at the later meeting, but the chairman (ignoring the consideration of the item which 
provided for the filling of the vacancies) declared that they were re-elected under 
Art 93 of the company’s articles of association. The shareholders however then pur- 
ported to elect the two proposed new directors to fill up the vacancies. In an action 
brought by the company for a declaration that the two new directors and not the 
retiring directors had been duly elected : held, that as the notice to the shareholders 

(28) John Morley Building Go. xk Barras ft 891] 2 Ch. 38(1. 

(29) Eyre v. Milton Proprietary Ltd. (1936) 1 Ch. 244 (G.A.), 154 L.T. 120. 

(30) Barber’s case [1877] 5 Ch. D. 963. 

(31) Beit’s & Co. v. Macnaghten [1910] 1 Ch. 430. 

(32) Wandsworth Gas Co. v. Wright [1890] 22 L.T. 404. 

(33) James t/. Eve [1873] 6 H.L. 335. 

(54) Catesby v> Burnett [1916] a Ch. 325. 

(85) John Morley Building Co. t». Barras’ (supra). 

(36) See notes to s. 166. 

(37) Ex p. Kennedy [1890] 44 Ch D. 477, 482. 

(38) Holt v, Cattera! [1931] 47 T.L.R. 332. ' 
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of the later, meeting was not in the proper form the purported election of the pro- 
prosed new directors was invalid ; but that as Art. 99 only operated when the known 
circumstances of a particular case were such as sensibly and legitimately to admit of ' 
its application, the claim of the retiring * directors to have been, re-elected was repug- 
nant to coinmon sense and failed (99). “ 

Article 10a of a company provided : "If at any general meeting at which an 
election of directors ought to take place, die place of any director retiring by 
rotation is not filled up, he shall, if willing, continue in office until the ordinary 
meeting in the next year, and so on From year to year until his place is filled up, 
unless it should be determined at any such meeting on due notice to reduce the 
number of directors in office," Held that the appellant, a director who had to retire 
by rotation and whose place was not filled up nor the number of directors was 
reduced, was entitled to the declaration that he remained in office until the next 
ordinary general meeting. It could not be said because the appellant was not re- 
elected, that fact alone was a determination on due notice to reduce the number of 
directors in office (40). 

999. S. 42, Specific Relief Act : —Where the articles provided that the direc- 
tors should be elected annually at a general meeting, it was held by B. B. Chose and 
Garlick JJ. that so long as the general meeting was not held, the directors elected 
at the previous general meeting would continue in office (41). It was further held 
in the case that a declaration could not be made under s. 49 of the Specific Relief 
Act I of 1877 10 *be effect that the directors elected in a previous year were no 
longer directors of the company and that all acts clone by them were ’ illegal and 
void, because the plaintiff did not in such a suit claim to be entitled to any legal 
character* or to any rights as to any property which had been denied. It was also 
held that such a declaration ought not to be made by the Court in the exercise of 
its discretion (41). 

257* Right of persons other than retiring directors 
to stand for directorship. — (1) A person who is not a 
retiring director shall, subject to the provisions of this Act, 
be eligible for appointment to the office of director at any 
general meeting, if he or some member intending to propose 
him has, not less than fourteen days before the meeting, left 
at the office of the company a notice in writing under his hand 
signifying his candidature for the office of director or the 
intention of such member to propose him as a candidate for 
that office, as the case may be. 

(2) Sub-section (1) shall not apply to a private company, 
unless it is a subsidiary of a public company. 

This section is new. It clearly reaffirms the right of a person to be appointed 
as director, provided the requisite notice of intention to stand, or propose him as a 
candidate is given. This section will prevent provisions being inserted in the articles, 
placing restrictions other than those laid down in the Act in the case of public com> 
panies or private companies which are subsidiary of public companies- -Notes on 
Clauses . 

Sec reg. 99 of Table A of the English Act of 1948. 

(99) Robert Batcheller & Sons, Ltd. v, Batchcller [1945] i Gh. 160. 

(40' Grundt v. Great B. P. G. Mines, Ltd. [1948] L.J.R* 1100, C,A, reversing [1947] a 
* A.E.R 499, a judgment of Wynn-Pam J. 

(41) Kailash v. Jogesh [iga 8 ] C. 868 , $9 C.W.N. 1*4. 
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258. Right of company to increase or reduce the 
number of directors. — (1) Subject to the provisions of 
sections 252, 255 and 259, a company in general meeting may* 
by Ordinary resolution, increase or reduce the number, of its 
directors within the limits fixed in that behalf by its articles. 

This section is based on rcg. 83 of Table A of the previous Act — Notes on Clauses. 

See reg, 94 of Table A of the English Act of 1948. 

Some verbal changes have been made in this section by the Joint Committee. 

1000 . Increase of number of directors beyond maximum : — One article (Art* 
109) of a company prescribed a maximum and a minimum number of directors with* 
out any qualifying words. Another article (Art. 1x6) authorised the company in a 
general meeting from time to time to increase or reduce the number of directors sub* 
ject to the provisions of s. 83 A (1) of the old Act and to alter their qualification 
and change the order of rotation of the increased or reduced number. The ques- 
tion was whether the power of the company by ordinary resolution to "increase or 
reduce" the number of directors conferred by Art. 126 was only exercisable within 
the limits set by the maximum prescribed by Art. 109, and whether a special resolu- 
tion altering Art. 11)9 was required: Held, after consideration of all the relevant 
articles that Arts. 126 and 109 were two textual! y inconsistent provisions. To recon- 
cile them and to give effective content to the opening words of Art. 126 it was neces- 
sary to imply some such opening words as "subject to Art. 126" in Art. 109 or "not- 
withstanding anything contain in Art. 109" in Art. 126, In this view the company 
had power to increase the number of directors beyond the maximum prescribed by 
Art. 1 109, by an ordinary resolution, and consequently a special resolution altering 
Art. 109 for the purpose was not required (42). 

259. Increase in number of directors to require 
Government sanction. — In the case of a public company or a 
private company which is a subsidiary of a public company, 
any increase in the number of its directors, except — 

(o) in the case of a company which was in existence 
on the 21st day of July, 1951, an increase which was within 
the permissible maximum under its articles as in force on 
that date, and 

(b) in the case of a company which came or may 
come into existence after that date, an increase which is 
Within the permissible maximum under its articles as first 
registered, 

shall not have any effect unless approved by the Central 
Government ; and shall become void if, and in so far as, it. is 
disapproved by that Government, 

This section is new. It has been inserted by the. Joint Committee witk the fol- 
lowing observation: "This clause reproduces s. 86J (1) (b) of the existing Act. That 
section was included in the Bill as introduced in Schedule XI and was consequently 
intended to be in operation only for a period of three years — vide original clause 

(4a) Ram Kissendas v. Satya Charan [1950] P.C. 81 reversing 50 C.W.N. 310 on this 

point. 
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598. ;The Committee consider that this provision, like most of the other provisions 
in Schedule,, XI of the original Bill should be placed permanently on the Statute 
Book, especially in view of the continuance of the managing agency system. It has 
effectively prevented abuses in the past and the Committee consider it both desirable 
and necessary to keep it” ( vide J. C. R., para 9a). 

As to the form of application under this section to the Central Government lor 
increasing the number of directors, see Form No. 24 in Annexure ‘A* of the Com- 
panies (Central Government's) General Rules and Forms, 1956— printed as 
Appendix B. 


* 

260. Additional directors.— Nothing in section 255, 
258 or 259 shall affect any power conferred on the Board of 
directors by the articles to appoint additional directors : 

Provided that such additional directors shall hold office 
only up to the date of the next annual general meeting of the 
company : 

Provided further that the number of the directors and 
additional directors together shall not exceed the maximum 
strength fixed for the Board by the articles. 

This new section has also been inserted bv the Joint Committee with the fol- 
lowing remark: “This clause corresponds to original clause 242 (it). It is necessary 
to make a reference in this clause not only to clauses 354 (now s. 255) and 257 {now 
s. 258) but also to clause 258 (now s. *59). In the first proviso, the reference to the 
‘next general meeting’ has been altered into a reference to the ’next annual general 
meeting’ " (vide J. C. R.» para 93). 

Compare Reg. 8r, of the old Table A and see reg. 72 of Table A and notes 
thereto. 


1000 A* Co'Option of directors The power to co-opt director did not 
romc to an end only because an annual general meeting was directed by the Court to 
be held under sub-s. (3) of s. 76 of the old Ad (43). The power to co-opt: a director 
might he exercised notwithstanding that the strength of the directorate had fallen 
Ixslow the minimum (43). But if the co-opt ion was not made in the interests of the 
shareholders, but for other purposes, it could not sland (43). The decision on the 
validity of the co-option was incidental to the exercise of the powers under sub-s. (3) 
of s. 76 of the old Act (43). 


261. Certain persons not to be appointed directors, 
except by special resolution. — (1) If a public company, or 
a private company which is a subsidiary of a public company, 
has a managing agent and such managing agent is authorised 
by the articles or by an agreement to appoint any director to 
the Board, none of the following persons shall be appointed 


(43) Ananthalakshmi v. Indian Traders etc. Ltd. [1953] M. 467, 66 M.L.J. 71 (a), 1953 
M.W.N. 83, [1953] 1 M.L.J, 275. See also Scottish Petroleum Co. [1883] 23 Ch. 
D. 413; Bank of Syria [1900] 2 Ch. 272 on appeal [1901] 1 Ch. 115; Ferguson v. 
Wilson [1867] 2 Ch. App. 77 (90) aad G. E. Ry. v . Turner {1873] 8 Ch. App, 
149 
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88 a director of the company whose period of, office is l iable 
to determination by retirement of directors by rotation, except 
by a special resolution passed by the company 

(fl) any person who is an officer or employee of, or 
who holds any office or place of profit under, the company 
or any subsidary thereof : 

Provided that nothing in this clause shall apply to the 
*' directot of such company or subsidiary, or to the holder of 
any office or place of profit under such company or subsi* 
diary which may be held by a director of the company by 
virtue of section 314 ; 

( b ) where any office or place of profit which would 
disqualify a person under clause (a), read with the proviso 
thereto, is held by any firm, any partner in, or employee 
of, the firm ; 

(c) where any such office or place of profit is held by 
a private company, any member, officer or employee of 
such company ; 

( d ) where any such office or place of profit is held by 
a body corporate, any officer or employee of such body 
corporate ; 

(e) any person who is entitled, by virtue of any 
agreement, to any share of, or any amount out of, the 
remuneration received by the managing agent ; 

(/) any associate, or officer or employee, of the 
managing agent ; or 

(g) any person who is an officer or employee of, or 
who holds any office or place of profit under, any body 
corporate under the management of the managing agent or 
any subsidiary of such body corporate : 

Provided that nothing in clause (g) shall apply to the 
director of such body corporate or subsidiary or to the holder 
of any office or place of profit under such body corporate or 
subsidiary which may be held by a director of such body cor- 
porate by virtue of section 314. 


(2) Special notice shall be required of any resolution 
appointing, or approving the appointment of, any person 
referred to in clauses (a) to (g) of sub-section (1), as a director 
of the company. 
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(3) $ The notice given to the company of any such resolu- 
tion, and the notice thereof given by the company to its 
members, shall set out the reasons which make the resolution 
necessary. 

(4) Nothing in this section shall be deemed to prevent 
any director holding any office immediately ; before the 
commencement of this Act from continuing to hold that 
office up to the next annual general meeting of the company,, 

This section is new. It is based on the recommendation of the C. L. C. and the 
provisions of sub-s. (a) (iii) of new section 8gB at pages 356 and 357 of the Report. 
The C. L. C. recommended that there should be a majority of not less than 80 per 
cent, before the persons who arc connected with the managing agent in the manner 
specified in this section are appointed directors in vacancies which are subject to 
retirement by annual rotation. It is considered that a special resolution, that is to 
say, a resolution passed by not less than three- fourths of the votes cast at a meeting 
will suffice in this case also. The Act requires a special resolution in various places 
and there is no special reason to distinguish this case from those cases. The excep- 
tions contained in the provisos to paras (a) and (j) of sub-s. (1) are obviously neces- 
sary — Notes on Clauses. 

Some alterations have been made in this section by the Joint Committee. 

In this section in sub-s. (1) the words "or by an agreement* ’ have been inserted 
after the words "authorised by the articles" and cl. (f) thereof has been replaced by 
the new d. (f) by the Lok Sabha. 


262. Filling of casual vacancies among directors. — ( 1) 
In the case of a public company or a private company which 
is a subsidiary of a public company, if the office of any director 
appointed by the company in general meeting is vacated before 
bis term of office will expire in the normal course, the result- 
ing casual vacancy may, in default of and subject to any 
regulations in the articles of the company, be filled by the 
Board of directors at a meeting of the Board. 


(2) Any person so appointed shall hold office only up to 
the date up to which the director in whose place he is 
appointed would have held office if it had not been vacated 
as aforesaid. 


This section is bused on reg. 84 (85 wrongly put in Notes on Clauses) of Table A 
of the previous Act and sub section (s) (i) of s. 83B as redrafted by the C. L. C. (see 
page 356 of the Report). Comprehensive provision has been made for all the differ- 
ent cases which may aris z -Notes on Clauses. Compare reg. 95 of Table A of the 
English Act of 1^48. 

Some alterations have been made in this section too by the Joint Committee. 


See notes to s. *55. 

1001 * The election of a person as a director by the directors entitles him to 
hold office- rill the next general meeting, while if he is elected at a general meeting, 
he is entitled to hold office for three years (44). 


(44) Gur Prasad v . Rameshwar [1933] A.L.J. aqo, 143 I.C. 7. 
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1002 . As to what are casual vacancies see the case noted below (45), 

A casual vacancy means in general any vacancy occurring by death, resignation 
or bankruptcy and not by effluxion of time (46). 

A casual vacancy may lie filled up either by the directors or by the general 
meeting (47). 

263 . Appointment of directors to be voted on in- 
dividually— ( J ) At a general meeting of a public company or 
of a private company which is a subsidiary of a public company, 
a motion shall not be made for the appointment of two or 
more persons as directors of the company by a single resolu- 
tion, unless a resolution that it shall be so made has first been 
agreed to by the meeting without any vote being given 
against it. 

(21 A resolution moved in contravention of sub-section 
(1) shall be void, whether or not objection was taken at the 
time to its being so moved : 

Provided that where a resolution so moved is passed, no 
provision for the automatic re-appointment of retiring directors 
in default of another appointment shall apply. 

(3) For the purposes of this section, a motion for approv- 
ing a person’s appointment, or for nominating a person^ for 
appointment, shall be treated as a motion for his appointment. 

This section is new. It is based on para 85 of the C. L, C. R. and sub-s. (3) of 
s. 83B of the redraft at page 357 of the Report and also s. 183 of the English Act 
of 1948 Note* on Clauses. 

264 • Consent of candidate for directorship to be filed 
with Registrar. — (1) A person who is not a retiring director 
shall not be capable of being appointed director of a company 
unless he has, by himself or by his agent authorised in writing, 
signed and filed with the Regisrrar, a consent in writing to 
act as such director. 

(2) Sub-section (1) shall not apply to a private company 
unless it is a subsidiary of a public company. 

This section also is new. tr is based on the second sub-para of para 86 of the 
C. I,. C. R Sec also recommendation (ii) at page 255 of that Report— Notes on 
Clauses. 

265 . Option to company to adopt proportional re- 
presentation for the appointment of directors. — Notwith- 
standing anything contained in this Act, the articles of a 

(45) Compagnie de Mayvillc v. Whitley [1896] 1 Ch, 788. 

(46) Srinivasan v. Watrap [1932] M. too ; Albert Mills Co. [1872] 9 Bom. H.C.R. 438. 

(47) Munster tt. Caramel Co. [1882] 21 Ch. D. 183, 188 : Tsle of Wight Ry. Co, v< 

Tahourdm [1883] 25 Ch. D. 320, 
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company may provide for the appointment of not less than 
two- thirds of the total number of the directors of a public 
company or of a private company which is a subsidiary of a 
public company, according to the principle of proportional 
representation, whether by the single transferable vote or by a 
system of cumulative voting or otherwise, the appointments 
being made once in every three years and interim casual 
vacancies being filled in accordance with the provisions, mutatis 
mutandis, of section 262. 

This ndv section has been introduced by the Joint Committee with the follow- 
ing observation: “This clause deals with a very important matter which was dis- 
cussed at length and on more than one occasion by the Joint Committee. On the 
one hand, jt was represented to the Committee that under the present system of 
voting a majority of 51 per cent, or more of the shareholders was able to monopolise 
all the directorships with the result that even a respectable minority of the share- 
holders could not get even one of their representatives into the directorate. Conse- 
quently, they had no means of knowing how the affairs of the company were being 
managed and this fact handicapped the minority in asserting its legitimate rights and for 
the exercise of which rights machinery has been provided in the Bill — see for instance 
clauses 396 to 406 (now ss. 397 to 407). Per contra it was urged that the adoption cither 
of cumulative voting or of any other form of proportional representation might result 
in the Board of directors becoming a contending field for warring factions and that 
the smooth working of the business of the company might be rendered virtually impos- 
sible. Clause 264 (now s. 265) as drafted by the Joint Committee steers a middle course. 
The provision for the annual renewal of one- third of the directorate by the ordinary 
method of voting will operate normally. A company will however, have power if 
it so desires, to adopt any form of proportional representation by making provision 
in that behalf in its articles. Hie Committee feel that this is a matter which is best 
left 10 the shareholders of the company. As no form of proportional representation 
can work on the basis of an annual renewal of a portion of the directorate the elec- 
tion has been made triennial. Interim vacancies will be filled in the manner pro- 
vided in Clause 261 (now s. afijf) for the filling of casual vacancies under the ordinary 
system of voting” (vide J. C. R., para 94). 

266* Restrictions on appointment or advertisement 
of director.— (1) A person shall not be capable of being 
appointed director of a company by the articles, and shall not 
be named as a director or proposed director of a company in a 
prospectus issued by or on behalf of the company, or as 
proposed director of an intended company in a prospectus 
issued in relation to that intended company, or in a statement 
in lieu of prospectus filed with the Registrar by or on behalf 
of a company, unless, before the registration of the articles, 
the publication of the prospectus, or the filing of the statement 
in lieu of prospectus, as the case may be, he has, by himself 
or by his agent authorised in writing,— 

(a) signed and filed with the Registrar a consent in 

writing to act as such director ; and 
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(b) either— i 

(i) signed the memorandum for shares not being 
less in number or value than that of his qualification 

' shares, if any j or 

(ii) taken his qualification shares, if any, from the 
company and paid or agreed to pay for them ; or 

(iii) signed and filed with the Registrar an under* 
taking in writing to take from the company his quali- 
fication shares, if any, and pay for them ; or 

(iv) made and filed with the Registrar an affidavit 
to the effect that shares, not being less in number or 
value than that of his qualification shares, if any* are 
registered in his name. 

(2) Where a person has signed and filed as aforesaid an 
undertaking to take and pay for his qualification shares, he 
shall, as regards those shares, be in the same position as if he 
had signed the memorandum for shares of that number or 
value. 

(3) References in this section to the share qualification of 
a director or proposed director shall be construed as including 
only a share qualification required within a period determined 
by reference to the time of appointment, and references there- 
in to qualification shares shall be construed accordingly. 

(4) On the application for registration of the memorandum 
and the articles, if any, of a company, the applicant shall file 
with the Registrar a list of the persons who have consented to 
be directors of the company ; and, if this list contains the 
name of any person who has not so consented, the applicant 
shall be punishable with fine which may extend to five 
hundred rupees. 

(5) This section shall not apply to— 

(a) a company not having a share capital ; 

(b) a private company ; 

(c) a company which was a private company before 
becoming a public company ; or . 

(d) a prospectus issued by or on behalf of a company 
after the expiry of one year from the date on which the 
company was entitled to commence business. 

This section is based on s. 84 of the previous Act and s. 181 of the English Act 
of 1948 ~~Note$ on Clauses, 

Some alterations have been made in this section by the Joint Committee. 
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1002 ^ This section applies to companies which invite the public to take 
shares, and probably does not apply to a prospectus sent to the existing sbiueholdcrs 
only (48). **. 

The result of non-compliance of sub-sec, (i) is not stated. Probably the appoint* 
meat is void and the person responsible is liable in damages. 

1003 * ■' What is good payment t— The shares to be taken by a director need 
not be paid for in cash. An/ honest payment in money’s worth is a good payment (49). 
A person tvbo acts as a director is sometimes deemed to have agreed to take his 
qualification shares (50). 

As to the form of consent to act as director of a company, see Form No. *9 tit 
Annexure 4 A’ of the Companies (Central Government’s) General Rules and Forms 
1956 — printed as Appendix B. 

For the form of list of persons who have consented to be directors under sub-s. 
(4) of this section, see Form No. 30 ibid . 

For the form of undertaking to take and pay for qualification shares under sub-s. 
(1) (b) (tti) of this section, see Form No. 31 ibid. 

Managing Directors, etc. 

267 . Certain persons not to be appointed managing 
directors. — No company shall, after the commencement of 
this Act, appoint or employ, or continue the appointment or 
employment of, any person as its managing or whole-time 
director who— 

(a) is an undischarged insolvent, or has at any time 
been adjudged an insolvent ; 

( b ) suspends, or has at any time suspended, payment 
to his creditors, or makes, or has at any time made, a com- 
position with them ; or 

(c) is, or has at any time been, convicted by a Court 
in India of an offence involving moral turpitude. 

This new section has been inserted by the Joint Committee with the following 
observation: “This is based on original clause 295 of the Bill as introduced which 
applies to managers (vide clause 385). The Committee feel that the provision should 
be stiffer in the case of the managing director than in the case of a manager and 
have therefore omitted the provision found in original clause 295(2) for the removal 
of the disqualification imposed by the clause. The limitation of the disqualification 
to a period of five years has also been removed (t tide J. C. R., para 95). 

In sub-s. (1) of this section the words “managing or wholciime director’’ have 
been inserted by the I<ok Sabha. 

See notes to cl. (26) of s. 2 ante. 

268. Amendment of provision relating to managing, 
whole-time or non-rotational directors to require Govern- 
ment approval. — In the case of a public company or a private 
company which is a subsidiary of a public company, an amend- 

(48) Burrow* v. Matabclc Gold Go. [1901] a Ch. *3 at p. *7. 

(49) star Steam Laundry Co. v. Dukas [1913] W.N. 39, *9 T.L.R. *6g, 

(50) Dcy v. Pullinger Engineering Co. [19*1] 1 K.B. 77, overruling Premier Indus- 
trial Bank v. Carlton Manufacturing Co. [1909] t K.B. 106. 

For the form of consent to act as director under this section see Form No. *9 in 
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meat of Any provision relating to the appointment or re- 
appointment of a managing or whole time director or of a 
director not liable to retire by rotation, whether that provision 
be contained in the company's memorandum or articles, or - in 
an agreement entered into by it, or in any resolution passed 
by the company in general meeting or by its Board of directors, 
shall not have any effect unless approved by the Central 
Government ; and the amendment shall become void if, and 
in so far as, it is disapproved by that Government. 

SS. *68 and *69 have also been inserted by the Joint Committee with the follow- 
ing observation r “These clauses also, like new clause *58 (now s. *59) reproduce 
provisions of the existing Act which were included in Schedule XI of the Bill as 
introduced. The provisions contained in these clauses will therefore be in operation 
permanently instead of for a period of three years only, as proposed in the Bill as 
introduced (1 vide J. C. R., para 96). 

In this section the words “managing or whole time director” have been inserted 
by the Lok Sabha. 

See notes to s. S59. 

As to the form of application to the Central Government under, this section and 
ss. *69, 326 and 379 sec Form No. *5 in Annexute ‘A’ of the Companies (Central 
Government’s) General Rules and Forms, 1956 — printed as Appendix B. 

269. Appointment of managing or whole-time direc- 
tor to require Government approval. — In the case of a 
public company or a private company which is a subsidiary of 
a public company, the appointment of a managing or whole- 
time director for the first time after the commencement of 
this Act in the case of an existing company, and after the 
expiry of three months from the date of its incorporation in 
the case of any other company, shall not have any effect unless 
approved by the Central Government ; and shall become void 
if, and in so far as, it is disapproved by that Government. 

See notes to the last sect ion and to s. a (*6). 

Iu this section also the words “managing or wliolctimc dircctot” have been in 
sorted by the Ix>k Sabha. 

As to the form of application to the Central Government under this section, see 
notes to s. *68* 


Share qualification 

270. Time within which share qualification is to be 
obtained and maximum amount thereof.— (1) . Without 
prejudice to the restrictions imposed by section 266, it shall be 
the duty of every director who is required^ by the articles of 
the company to hold a specified share qualification and wm> is 
not already qualified In that respect, to obtain hU qualification 
within two months after his appointment as director. 

7 S 
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(2) Any provision in the articles of the company (whether 
made before or after the commencement of this Act) shall be 
void in so far as it requires a person to hold the qualification 
shares before his appointment as a director or to obtain them 
within a shorter time than two months after his appointment 
as such. 

(3) The nominal value of the qualification shares shall not 
exceed five thousand rupees, or the nominal value of one 
share where it exceeds five thousand rupees. 

(4) For the purpose of any provision in the articles re* 
quiring a director to hold a specified share qualification, the 
bearer of a share warrant shall not be deemed to be the holder 
of the shares specified in the warrant. 

This section corresponds to s. 85 of the previous Act and s. 182 of the English 
Act of 1948. See the recommendation ol the 1 . C«. in para 86 of their Report. 
The recommendation of the C. L. <\ that the qualifying shares should he held bene- 
ficially by a director may lead to difficulties in practice. Such a requirement is not 
imposed by the English Act. It is therefore considered desirable to omit that 
requirement. Where the requisite shares arc held in the name of a person, it seems 
unnecessary to go behind that fart and enquire whetliei he holds the share solely and 
beneficially for himself. Sub-s. (a) of the redraft ot s. 85 suggested at page 358 
of the C. L. C. R. has therefore been omitted- Notes on Clauses. 

1004. Agreement to take qualification shares Unless the articles Tcquirc 
it, a directoi need not hold any qualification ; for there.* is nothing in the Act making 
obligatory on a director to hold shares (51). Even where the articles require a quali- 
fication, they may be amended so as to enable persons to be directors without anv 
share qualification (52). Where the articles require a director to have a share 
qualification, the fact of a person becoming a dirortoi may be evidence of an agree 
ment <0 take the qualification shares (53). But see the under noted cases (54) where 
it has been held that merely acting as a diiccfor, 01 accepting the office and his con 
tinning to act after the time by which the qualification ought to have been acquired 
docs not amount to a contract to take the shares. The prospectus is not a satisfac- 
tory proof of an agreement binding the company to allot and the director to accept 
such shares (55). In the last cited cases the director was held not liable cither on 
the ground of agieement or on the ground of estoppel. Merely accepting office of 
a director and acting as such do not constitute an agreement to become a member, 
but only a contract to qualify by taking the required shares within the time specified 
in the articles and if no lime is specified within a reasonable time (56). As to the 
lapse of a reasonable time to take the qualification shares, see Portuguese C C. 
Mines (57V The lapse of time within which the director is bound to qualify only 
amounts to an offer to take shares and no agreement to take them exists until the 

(51) Buckley 11th ed. p. jtqa ; Peoples 1 Bank of N. India. [193.8] L. 51, 140 I.C, 128. 
&«) Peoples Bank of N. India (supra). 

(53) Portal v. Emmens [1873] 1 C.P.D. 664 (C.A.) ; Isaac's case [189a] » Ch, 158 ; 
Hercynia Copper Co. [1894] 2 Ch. 403. 

(54) Metropolitan 8c Co. [1873] 9 Ch. App. 102 ; Wheal Butter Consols f s 888] 38 Ch, 
I). 4s ; fanner's case [1877] 7 Ch. D. 132. 

(55) Pc Ruvigni's case [1876] 5 Ch. D. 306 ; People's Bank of N. India (supra). 

(56) In re Issue Co. {1895] 1 Ch. $26, 

(57) [*%i] n Ch. *8. 
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°® e1 ' **** * >cc * a#«pted> e.g., by placing the director on the register, by resolving to 
allot the shares to him or by so acting as to show that he has assumed that his otter 
has been accepted and by both parties acting on that assumption. Mere lapse of 
time will not turn the offer into a contract, and there is no contract unless the otter 
is accepted before the company goes into liquidation (56). Where the person 
attended meetings of directors but the qualification shares were not allotted to him 
and shortly after the company went into liquidation, it was held that no reasonable 
time having elapsed at the commencement of the winding up for performing the 
agreement (assuming there was one) to take the qualification shares consequently, he 
could not be held liable as contributory for the shares (58). Where the articles do 

not require such a qualification and the directors pass a resolution fixing the quali- 

fication, a director who is afterwards elected and act in that capacity does not 
thereby enter into an implied contrac t to take or hold the qualification shares (55). 
The prospectus is not a satisfactory proof of an agreement binding the company to 
allot and the directors to accept such shares (59). The articles can be altered under 
s. 31 ante so as to include non-shareholders as directors (55). 

Where a person has been given shares or shares have been transferred to him as 
qualification for his directorship, he becomes a member of the company ; and if such 
person hold out that he is a shareholder, he is estopped from denying that he .is one 
(when the ompany goes into liquidation) on the ground that the transfer was a 

colourable transaction (60). Where there was an agreement by a firm to take 10a 

shares for being appointed agents of the company and a member of the firm signed 
the memorandum of association for that number of shares as qualification, it wa» 
held on facts that there was only one agreement and the allotment of shares to the 
firm was a satisfaction of the member’s signature to the memorandum and also of 
the qualification as a director (61). 

1005* How they"are*to be taken Shares taken as a qualification need not 
be taken from the company, unless the director is named in the articles (62). It is 
enough if they are taken in the open market or from a friend (63). They even need 
not be shares for which the qualifying director has paid (64). Even beneficial owner- 
ship is not necessary (65). The registered holder of the shares, though he has 
transferred them to another is eligible (C5). Shares taken as a present from the pro- 
moters is a breach of trust (6(5) , and the director must account to the company for 
the amount (67) ; but he is nevertheless qualified (68) . The bearer of a share war- 
rant may be a member, if the articles so piov filed, but he shall not be qualified (69). 

The holding of shares as one of several joint holders constitutes a good quali- 
fication (70), unless the articles require a sole holding (71). If the holding of shares 
is a condition precedent, the election of an unqualified director is void and he may 

(58) Hewitt’s case [1882] 25 Ch, D. 283, (C.A.). 

(59) Peoples Bank of N. India (supra). 

(60) Mu Ik Raj v. Peoples Bank of N. India [193b] L. 480, 38 P.L.R. 816. 

(fit) Punster's case [1894] 3 Ch. 473. 

(62) Brown’s case [1873] 9 Ch. App. 102 ; Carling’s case [1875! 1 Ch, D. 115. 

(63) Metropolitan See. Co. [1873] 9 Ch. App. 102 ; Nusseervanji’s case, infra. 

(64) Nusservanji’s case [1889] 13 Bom. i. 

(65) Grundy v. Briggs [1910] 1 Ch. 444 ; Punster’s case [1894] 3 Ch. 473 ; Dover Coal- 
fields Extension Co. [1907] 2 Ch. 76, [1908! 1 Ch. 65 ; Pulbrook v. Richmond C. 
Mining Co. [1878] 9 Ch. D. 610. 

(66) Eden v. RfdsdaleVRy. Lamp Co. [1889] 23 Q.B.D. 368. 

(67) Hay’s case [1875] 10 Ch. App 593. 

(68) Carling’s case (1875] 1 Ch. D. 115; Inncs 8c Go. [1903] » Ch. 254; Hercynia 
Copper Co. [1894] 2 Ch. 403. 

(69) S. 115 and sub-s, (4) of the present section. 

(70) Sec note (65) (supra). 

(71) Punster’s case [1894] 3 Ch, 487 at P- 47#* 
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by acting 'incur liabilities (7*). But where it is not a condition precedent, he may 
act before he acquires the qualification shares (73). The ceasing to hold the quali- 
fication shares involves vacation of office (74). 

1006 . Holding qualification shares in trust for promoters: — If a director ac- 
cepts and holds the necessary shares in trust for the promoters, he will be liable to 
pay up the amount of his qualification (75). It is a misfeasance for the directors to 
hold such shares as this puts them entirely at the mercy of the promoters. The 
measure of damages in such cases will be the highest value of the shares during 
their holding (75). 

The qualification must be obtained within two months after the appointment (76). 

1007 * Qualification not lost by mortgage of shares : — ' The qualification of a 
director will not be lost by a mortgage of the shares (77). Where the articles pro- 
vided the qualification of the director should be the “holding in his own right'’ 300 
shares, the meaning of this phrase was that he must not only have the legal right to 
deal with them, but must have the beneficial ownership in them, although he may 
still lie the beneficial owner if he has mortgaged the shares (78). 

1008. Not qualified before registration -Where tianslcrs to the directors of 
their qualification shares were passed at a Board meeting and they were forthwith 
elected as directors, though the transieis were actually registered on a subsequent 
date, it was held by Astbury J. that before their apj>ointmcnt the transferees had 
acquired an absolute right <0 legislation, but they were not qualified persons before 
actual registration and their appointment as directors was invalid (79). 

1009 . Qualification: — A company cannot alter the qualification for its directors 
except by passing a special resolution (80). A director must hold his qualification 
shares in such a way that the company may safely deal with him as owner of the 
shares (81). Shares held jointly with any other person may be a sufficient qualifica- 
tion (82). A director who is entered on the register as holder of shares as liquidator 
of another company is not qualified (83). 

1010 . Additional qualification -There is nothing in the policy of the Act 
or in its language whi<h prohibits additional or different qualifications for director- 
ship apart from the holding of shares. Thus a special resolution passed by a bank 
providing for holding of a fixed deposit of Rs. 1,000 as an additional qualification for 
a director is entirely intra vires and legal (84). 

For other cases see notes s. 266. 

1011 * Increase of qualification : — If after a director has acquired his quali- 
fication shares the qualification is increased he does not vacate office for not acquiring 

(72) International Cable Co. [1892] W.N. 34, 66 L.T. 253. 8 T.L.R. 316; Brown & 
Green Ltd. v. Hays [1920] 36 T.L.R. 330. 

(73) Hamley’s case [1877] 5* Ch. D. 705. 

(74) Chandra Bhan v. Emp. [1914] 23 I.C. 748, 15 Cr. L.J. 380. 

(75) London & S. W. Canal Co. [1911] 1 Ch. 346. 

(76) Sec London Sc S. W. Canal Co. [1911] 1 Ch. 346. 

(77) Gumming v. Prescott [1837] 2 Y. & C. 488. 

(78) Cooper v. Griffin [1892] 1 Q.B. 740 (754) ; Bainbridge v. Smith [1889] 41 Ch. T). 
462 — per Colton L. J. 

(79) Spencer v . Kennedy [1926] Ch. 125. 

(80) Navnital v. Scindia Steam Navigation Co. [1927) Bom. 609, 29 Bom. L.R. 1362 ; see 
also Andrews v. Gas Meter Co. [1897] 1 Ch. 361. 

(81I Sutton v. English Sc Colonial Co. [1902] 2 Ch. 502. 

(82) Grundy v . Briggs f 2901I 1 Ch. 444/ 

{83) Boschoek Proprietary Co. v. Fuke [* 9 °®] 1 Ch. 148. 

(84) Saraswati Sec. Nidhi Ltd. v. Daivasigamoni [1951] 1 M.L.J. 18. 
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■them (85). A director acting without acquiring shares is entitled to the remuneration 
prescribed in the articles ( 36 ). 

1012* The High Court has no jurisdiction to take cognisance of and try an 
offence under this or any other section of the Act (87). Sec notes under ss. 6*2 
to 6*4. . . 

1013 . When summary proceedings are commenced against a director he can 
apply to the Court which hears the case for relief under s. 633 post (88). See notes 
to that section. 


271. , Filing of declaration of share qualification by 
director.— Every director, not being a technical director or a 
director appointed by the Central or a State Government, shall 
within two months after his appointment, or in the case of a 
director holding office at the commencement of this Act, 
within two months after such commencement, file with the 
company a declaration specifying the qualification shares held 
by him. 

This section is new. It is based on sub-s. (3) of the redraft of s. 85 at page 358 
of the C. L. C. R . — Notes on Clauses. 


272. Penalty. — If, after the expiry of the said period of 
two months, any person acts as a director of the company 
when he does not hold the qualification shares referred to in 
section 270, he shall be punishable with fine which may extend 
to fifty rupees for every day between such expiry and the last 
day on which he acted as a director. 

This section also is new. It is based on sub*s. (4) of C.L.C.’s redraft of s. 85 
mentioned above — Notes on Clauses. 


273. Saving. — Sections 270 to 272 shall not apply to a 
private company, unless it is a subsidiary of a public company. 

This section is based on sub*s. (5) of C.L.C.'s redraft of s. 85 mentioned above— 
Notes on Clauses . 


Disqualifications of Directors 

274. Disqualifications of directors. — (1) A person shall 
not be capable of being appointed director of a company, if— 
(a) he has been found to be of unsound mind by a 
Court of competent jurisdiction and the finding is in force ; 

(85) Molineaux v. London Sec. Insurance Co. [i goal a K.B. 589. 

(86) New Beeston Cycle Co. [1899] 1 Ch. 775. But see Exp. Barkinshaw [19041 a 
K.B. 3*7. 

a Harish v. Kavindra {1936] A. 830 (F.B.), [1936] A.I..J. 1105. 

In re Gill Edge Safety Glass, Ltd. [1940] Ch. 495. 
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(b) he is an undischarged insolvent ; 

(c) he has applied to be adjudicated as an insolvent 
and his application is pending ; 

(d) he has been convicted by a Court in India of *any 
offence involving moral turpitude and sentenced in respect 
thereof to imprisonment for not less than sue months, and 
a period of five years has not elapsed from the date of 
expiry of the sentence ; 

(e) he has not paid any call in respect of shares of 
the company held by him, whether alone or jointly with 
others, and six months have elapsed from the last day 
fixed for the payment of the call ; or 

(/) an order disqualifying him for appointment as 
director has been passed by a Court in pursuance of section 
203 and is in force, unless the leave of the Court has been 
obtained for his appointment in pursuance of that section. 

(2) The Central Government may, by notification in the 
Official Gazette, remove — 

(a) the disqualification incurred by any person in 
virtue of clause ( d ) of sub-section ( 1), either generally or 
in relation to any company or companies specified in the 
notification ; or 

(b) the disqualification incurred by any person in 
virtue of clause (e) of sub-section (1). 

(3) A private company which is not a subsidiary of a 
public company may, by its articles, provide that a person 
shall be disqualified for appointment as a director on any 
grounds in addition to those specified in sub-section (1). 

This section lays down initial disqualifications corresponding to disqualifications 
which under s. 861 and reg. 77 of Table A of the previous Act, entail the vacation 
of office by a director. Sub s, (a) takes power to remove any disqualification arising from 
conviction or from failure to pay calls. Sub-s. (4) corresponds to s. 861 (2) of the 
previous Act. It is considered necessary to confine the power of a company to add 
to the disqualifications imposed by the Act to private companies which are not 
subsidiaries of public companies— Notes on Clauses. Compare 5. 86A of the previous 
Act. 

Alterations have been made in this section by the Joint Committee with the 
following observation, “New sub-clause (/) (c)— Where a person voluntarily applies 
to be adjudicated as an insolvent, the Committee consider it necessary to disqualify 
him for appointment as director forthwith, and that in such cases it is hardly neces- 
sary to wait until the application results in a formal adjudication. New sub-clause 
(c) has accordingly been added to this clause. 

"New sub-clause (/) (d). — The Bill as introduced provided for two disqualifications 
based on conviction for a criminal offence, namely, 
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(«) conviction for a non-baitable offence, irrespective of the sentence 
imposed j and 

(b) conviction for any other offence resulting in a sentence of imprisonment 
for not less than two years. 

A definition of ‘non-bailable offence’ was also necessary — See sub-clause (g) of the 
original clause. The Committee consider that it is unnecessary to have two vary in g 
disqualifications based upon the non-bailable or bailable character of the offence. la 
the opinion of the Committee, the true criterion is the sentence. The Committee 
have accordingly provided that disqualification for any offence (whether it be bailable 
or non-bailable) resulting in a sentence of imprisonment for not less than six months 
(as against the two years provided in the Bill as introduced in the case of non-bail- 
able offence) should disqualify a person from appointment as a director. Sub-clauses 
(i) (c) and (d) of the Bill as introduced have therefore been combined into a single 
sub-clause, sub-clause (d), and sitb-clause (g) of the Bill has been omitted” (vide 
J.C.R., para 97). 

1014* Directors appointed for a definite period: — A company whose direc- 
tors art* appointed for a definite period has no inherent power to remove them before 
the expiration of that period. If the articles contain no power to remove directors 
before the expiration of their period of office, if they authorize the shareholders by 
special resolution to alter any of the ariticles. there must be a separate special resolu- 
tion altering (he articles so as to give power to remove directors before a resolution 
can be passed to remove any of them (89). 

1015. Resignation : — Subject to the articles of association a director is entitled 
to resign his office and cannot withdraw his resignation without the company’s consent 

(90). After his resignation has been accepted by the Board, a director ceases to be 
liable for any report made or dividend declared, even though he be named as a 
director in the report (91). Where the articles provide that the office of a director 
should ipso facto be vacated if by notice in writing to the company he resigns his 
office, oral resignation is sufficient. “I see no reason in law,” observed Bennett 
”why the contract of service between the company and its directors should not be 
terminated by the same means as that by which the contract of service between two 
individuals may be terminated, and I see no ground in law for saying that where a 
written contract has been made for service which requires a written notice on either 
side before it can be terminated, it cannot be terminated by word of mouth by mutual 
consent between the parties” (9*). 

Where the articles of a bank declared that the office of a director shall ipso facto 
be vacated “if he resigns, or for any other reason becomes incapable of acting as a 
director”, it was held that the articles contemplated resignation or some incapacity, 
such as illness, long absence, imprisonment, insanity, or any other incapacity. A 
director’s indebtedness to the bank could not be said to be incapacity within the 
article and therefore was no ground for his removal (93) . Moreover loan to directors 
of a bank was a part of its business (94). 

1016. Removal : — The rule for the removal of a director framed by the di- 
rectors under one of the company’s articles which is procedural only is ultra vires. 
When the removal of a director was already provided for in one of the articles which 
required an extraordinary resolution of the company, the directors must act in ac* 

(89) Towers v. African Tug Co. [19(14] 1 Ch. 558. 

(90) Glossop v. Glossop [1907] 2 Ch. 370, 374-75. 

(91) National Bank of Wales [1899] * Ch. 6 *9 ; in Hl • suh nom - Dove y T '* Cor y f 1 ^*] 

A.C. 477. 

(92) Latchford Primier Cinema v. Ennion [1931] 2 Ch. 409. (410). 

(93) Albuquerque u. Catholic Bank [194*] M. 737, [194*] * M.LJ. 307, 55 M.L.W. -532. 

(94) Ibid ; see s. 295. 
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cordance with that article and cannot rely upon the rule which is ultra vim in support 
of the removal of a director (93). 


1017 * Absence from Board meeting: —Where the articles provide that a 
director's office will be vacated on his absenting himself from Board meetings for a 
certain perjpd, the expression ’'absenting himself” means being absent voluntarily or 
deliberately (95). Time does not begin to run until a meeting has been held which 
he should have attended (96). 

1016 * Happening of a specified event : —Where the articles provide that a 
director shall vacate his office on the happening of a specified event, the office fells 
vacant on the happening of such an event and the company cannot waive the event 
or condone the act (97). 


1019* Insolvency : In order that a director should be insolvent within the 
meaning of this section it is not necessary that there should be a definite act of 
insolvency done on a particular day from which it can be said that the insolvency 
dates ; it is sufficient if there is evidence from which the Court can find that the 
director is insolvent (98). If a director becomes financially insolvent and asks his 
creditors to accept a composition, he is to be regarded as an insolvent within the 
meaning of tlic section (99). 

1020. Holding any other office of profit Where the articles provide that 

a director should ipso facto vacate his office if he accepted or held any other office 

under the company except that of the managing director or manager, a resolution 
appointing two of the directors to act as solicitors of the company did not disqualify 
them (1). But if a director hold the office of a paid trustee of a debenture deed, that 
will disqualify him (2). A secretary, if elected as a director, may act as such if he 
reases to receive the salary of the post of secretary (3). 

102 Ip Participation in profit of a contract In the absence of a piovision in 

the articles a director is precluded from partaking in any benefit from a contract which 

requires the sanction of his Board (4), and if he makes any profit he must account 
to the company (4). It makes no difference that the piofil is one which the company 
itself could have obtained (5). 

1022* Meaning of “profits” : - As to the meaning of the expression “piofits 
of any contract” see the »ascs noted below (6). A directors office is vacated if he is 
concerned in any such contract, although no profits atise therefrom (7). A director 
is entitled to ho heard on the question whether his office has been vacated (8). 


(95) Mack's Claim [1900] W.N. 114. 

(96) Me Connell's Claim [1901] 1 Ch. 728. 

(97) Bodega Co. [1904] 1 Ch. 276. 

(98) London & Counties Assets Co. v. Brighton Sec. Picture Palace [1915] 2 K.B. 493 ; 
Harold Sissons & Co. v . Sissons [1901] 54 S.J. 802. 

( 99 ) James v. Rockwood Colliery Co, [1912] W.N. 263, «8 T.L.R. 215, lofi L.T. 128. 

Vi) Harper’s Ticket Issuing Co. [1912] W.N. 263, 29 T.L.R. 63. 

(2) Astley v. New Tivoli f 1899] 1 Ch. 151. 

<3) Iron Ship Coating Co. v. Blunt [1868] 3 C.P. 484. 

(4) Imperial M. C. Assn. v. Coleman [1870] 6 Ch. App. 558, 566, on appeal 6 H.L. 
189 ; Gluckstein v. Barnes [1900] A.C. 240. 

(5) Boston Sec. Co. v. Ansell [1888] 39 Ch. D, 339 ; Erskine v. Sacks [1901] 2 K.B. 

5<>4* 5 * 7 ' Contrast Jubiilec Cotton Mills [1923] 1 Ch. 1 ; see also Transvagi Lands 

Co. v . New Belgium Co. [1914] 2 Ch. 488. 

(6) Todd v. Robinson [1885] 14 Q.B.P. 739 ; Bodega Co. [1904] 1 Ch. 276 ; Cory v . 
Harrison [1906] A.C. 274 ; Norton v, Taylor [1906] A.C.’ 378 ; Holden t>, South* 
woik Corpn* [1921] 1 Ch. 550. 

8 ) Star Steam Laundry v. Dukas [1913] W.N. 39, 108 L.T* 367. 

) Turnbull v. West Riding Club [1894] W.N. 4, 70 L.T. 92, 
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Wh«a does th« disqualification eeue -T&e disqualification <*a*e« as 
soon as the transaction is completed, and the director may he re-elected {9). 

1024* Punishment in a criminal ease ; — Where the articles of a company 
provided that a director "convicted of an indictable Offence" should vacate his office, 
the defendant, a director, pleaded guilty of an offence before a Court of su mmar y 
Jurisdiction and was convicted: Held by the Court of Appeal that whether or not 
an offence was indictable within the meaning of the company’s articles depended on 
the nature and quality of the offence when committed irrespective of the procedural 
manner in which it might subsequently be dealt with (dealt with under summary 
jurisdiction) and therefore as the offence of which the director was convicted was one 
Which could be dealt with on indictment, he was convicted of an "indictable offence" 
within the meaning of the articles and the company was entitled to the declaration 
that the director had vacated his office and had been disqualified (10). 


Restrictions on number of directorships 

275. No person to be a director of more than twenty 
companies. — After the commencement of this Act, no person 
shall, save as otherwise provided in section 276, hold office at 
the same time as director in more than twenty companies. 

S$, 275 to 279 arc new. They limit the number of directorships which may 
be held by a single individual to twenty. This is based upon the strbng recom- 
mendation made by the C. I . C. in para 91 of their Report and the draft suggested 
by the Committee at p. 359. That draft has been split up and amplified so as to 
make clear provision for all the cases which may arise — Notes on Clauses. 


276. Choice to he made hy director of more than 
twenty companies at commencement of Act.— -(1) Any 
person holding office as director in more than twenty 
companies immediately before the commencement of this Act 
shall, within two months from such commencement, — 

(a) choose not more than twenty of those companies, 
as companies in which he wishes to continue to hold the 
office of director ; 

(b) resign his office as director in the other companies ; 

and 

(c) intimate the choice made by him under clause (a) 
to each of the companies in which he was holding the 
office of director before such commencement, to the 
Registrar having jurisdiction in respect of each such 
company, and also to the Central Government. 

(2) Any resignation made in pursuance of clause (b) of 

(ioj Hastings^ Foikstonc Glass Works Ltd. v. Kalson [1948] * A.E.R. »oig C.A. 
reversing [1948] t A.E 4 G 711. 
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sub-section (1) shall become effective immediately bn the 
despatch thereof to the company concerned, 

(3) No such person shall act as director- 

fa) in more than twenty companies, after the expiry of 
two' months from the commencement of this Act ; or 

( b ) of any company after despatching the resignation 
of bis office as director thereof, in pursuance of clause (b) 
of sub-section (1). 

See notes to s. *75, 

277. Choice by person becoming director of more 
than twenty companies after commencement of Act, — (1) 
Where a person already holding the office of director in 
twenty companies is appointed, after the commencement of this 
Act, as a director of any other company, the appointment — 

(a) shall not take effect unless such person has, 
within fifteen days thereof, effectively vacated his office 
as director in any of the companies in which he was 
already a director ; and 

(b) shall become void immediately on the - expiry of 
the fifteen days if he has not, before such expiry, effectively 
vacated his office as director in any of the other companies 
aforesaid. 

(2) Where a person already holding the office of director 
in nineteen companies or less is appointed, after the 
commencement of this Act, as a director of other companies, 
making the total number of his directorships more than 
twenty, he shall choose the directorships which he wishes to 
continue to hold or to accept, so however that the total 
number of the directorships, old and new, held by him shall 
not exceed twenty. 

None of the new appointments of director shall take effect 
until such choice is made ; and all the new appointments 
shall become void if the choice is not made within fifteen days 
of the day on which the last of them was made. 


This was originally cl. 255 of the Bill in which only a period of seven days 
was allowed for making the choice of directorships. This pencil has been extended 
by the Joint Committee to fifteen days (vide ], & R,, para 98). 

See notes to s. 275. 
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278. Exclusion of certain directorships for the 
purposes of sections 275, 276 and 277. — (1) In calculating, 
for the purposes of sections 275* 276 and 277, the number of 
companies of which a person may be a director, the following 
companies shall be excluded, namely : — 

(a) a private company which is neither a subsidiary 
nor a holding company of a public company ; 

(i b ) an unlimited company ; 

(c) an association not carrying on business for profit 
or which prohibits the payment of a dividend ; 

(d) a company in which such person is only an 
alternate director, that is to say, a director who is only 
qualified to act as such during the absence*'or incapacity 
of some other director. 

(2) In making the calculation aforesaid, any company 
referred to in clauses (a), ( b ) and (c) of sub-scection (1) shall 
be excluded for a period of three months from the date 
on which the company ceases to fall within the purview of 
those clauses. 

This was originally cl. 25(1 of the Bill. The Joint Committee have made altera- 
tion therein with the following observation : “Sub-clause (2) provides for the case 
where a company ceases to be a private company, or an unlimited company, etc. In 
such a case, the Committee consider that the imposition of the disqualification with 
immediate effect will not be right. Sub-clausc (2) therefore provides for continuing 
the exclusion of the companies, notwithstanding the alteration in their character, for 
a period of three months’' (vide J. C. R., para 99). 

See notes to s. 275. 


279. Penalty. — Any person who holds cffice, or acts, 
as a director of more than twenty companies in contravention 
of the foregoing provisions shall be punishable with fine 
which may extend to five thousand rupees in respect of each 
of those companies after the first twenty. 

See notes to s. 275. 


Retiring age of Directors 

280 . Age limit —(1) Save as otherwise provided in section 
281, a person shall not be capable of being appointed a director 
of a public company or of a private company which is a subsi- 
diary of a public company, if he has attained the age of sixty-five 
years. 

(2) Save as aforesaid, a director of a public company or of 
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acprivai* campanywhich is a subsidiary of a public company 
shall vacate his office, at the conclusion of the annual general 
meeting commencing next after he attains the age of sixty-five 
years : 

Provided that this sub-section shall not apply to a director 
who is in office at the commencement of this Act so as to require 
the termination of the appointment then held by him before the 
conclusion of the third annual general meeting held after the 
commencement of this Act, but shall apply so as to terminate 
the appointment aforesaid at the conclusion of that meeting, if 
he had attained the age of sixty-five years before the commen- 
cement of the meeting. 

. (3) Whre a person retires by virtue of sub-section (2), no 

provision for the automatic re-appointment of retiring directors 
in default of another appointment shall apply; and if at the meet- 
ing at the conclusion of which he retires, the vacancy is not 
filled, it may be filled as a casual vacancy under section 262. 

SS. 280 to 282 arc new. They impose an age limit of directors, but subject to 
the right of the company to override it. These sections are based on para 90 of the 
C. L. C. R. and the summary of their recommendations at page 254 of the Report 
which impose a rigid and inflexible age limit. It is not however considered desirable 
to go beyond the provisions of the English Act (s. 185) and impose an absolute dis- 
qualification on persons who have attained the age of 65. If a company, having been 
specifically made aware of the age of a director, chooses to appoint him or to declare 
that he should not retire in virtue of the age limit, it is considered that it is better 
to permit it to have its own way. The provisions contained in these sections are 
otherwise closely modelled on the provisions of ss. 185 and 186 of the English Act. 
As in those sections, it will be open to the company by its articles to impose a lower 
age limit than 65 if it so chooses — Notes on Clauses . 

S. 280 corresponds to s. 185 of the English Act of 1948. 


281. Age limit not to apply if company so resolves.- — ( 1 ) Noth- 
ing in section 280 shall prevent the appointment, of a director 
who has attained the age of sixty-five years or require a director 
to retire who has attained that age, if his appointment is or was 
made or approved by a resolution passed by the company in 
general meeting and specifically declaring that the age limit 
shall not apply to him. 

(2) Special notice shall be required of any such resolution; 
and unless such notice is given, the resolution shall be void. 

(3) Notice of any such resolution given to the company, 
and by the company to its members, must state or must have 
stated the age of the person to whom it relates. 

See notes to s. 280. 

This section corresponds to snb-s. (5) of s. 185 of the English Act of 1948. 
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Dirty of director to disclose «ge. — (J) Any .person who 
is appointed, or to his knowledge is proposed to be appointed, 
director of a company at a time when he has attained the age 
of sixty-five years or such lower age, if any, as may be specified 
in the company’s articles in this behalf, shall give notice of his 
age to the company: 

Provided that this sub-section shall not apply in relation 
to a person’s re-appointment on the termination of his previous 
appointment as director of the company, if notice has been given 
as aforesaid in connection with, or at any time during the con- 
tinuance of, such previous appointment or any appointment as 
director prior thereto. 

(2) Any person who — 

(«) fails to give notice of his age as required by sub- 
section (1); or 

(b) acts as director under any appointment which is 
invalid, or which has terminated, by reason of his age ; 
shall be punishable with fine which may extend to fifty rupees 
for every day during which the failure continues or during 
which he continues to act as aforesaid, as the case may be. 

(5) For the purposes of clause ( b ) of sub-section (2), a 
person who has acted as director under an appointment which 
is invalid or has terminated, shall be deemed to have continued 
so to act throughout the period from the date of the invalid 
appointment or the date on which the appointment terminated, 
as the case may be, until the last day on which he acted there- 
under. 

See notes to s. 280. 

This section corresponds to s. 186 of the English Act of 1948. 


Vacation of Office by Directors 

283. Vacation of office by directors. — (1) The office of a direc- 
tor shall be vacated if — 

(a) he fails to obtain within the time specified in sub- 
section ( 1 ) of section 270, or at any time thereafter ceases 
to hold, the share qualification, if any, required of him by 
the articles of the company; 

(b) he is found to be of unsound mind by a Court 
of competent jurisdiction; 

(c) he applies to be adjudicated an insolvent; 



INDIAN COMPANY LAW 


Sfln 

il' (d) he is adjugedan insolvent; 

*■ (e) he is convicted by a Court in India of any offence 
ana is sentenced in respect thereof to imprisonment for hot 
less than six months; 

(/) he fails to pay any call in respect of shares of the 
company held by him, whether alone or jointly with others, 
within six months from the last date fixed for the payment 
of the call; 

(g) he absents himself from three consecutive meet- 
ings of the Board of directors, or from all meetings of the 
Board for a continuous period of three months, whichever, 
is longer, without obtaining leave of absence from the 
Board ; 

( h ) he, or any firm in which he is a partner or any 
private company of which he is a director, accepts a loan, 
or any guarantee or security for a loan, from the company 
in contravention of section 295 ; 

( i ) he acts in contravention of section 299; 

(/) he becomes disqualified by an order of Court under 
section 203; or 

( k ) he is removed in pursuance of section 284. 

(2) Notwithstanding anything in clauses (d), ( e ) and (j) 
of sub-section (1), the disqualification referred to in those 
clauses shall not take effect — 

(a) for thirty days from the date of the adjudication, 
sentence or order; 

(b) where any appeal or petition is preferred within 
the thirty days aforesaid against the adjudication, sentence 
or conviction resulting in the sentence, or order until the 
expiry of seven days from the date on which such appeal 
or petition is disposed of ; or 

(c) where within the seven days aforesaid, any further 
appeal or petition is preferred in respect of the adjudication, 
sentence, conviction, or order, and the appeal or petition, if 
allowed, would result in the removal of the disqualification, 
until such further appeal or petition is disposed of. 

(3) A private company which is not a subsidiary of a 
public company may, by its articles, provide, that the office of 
director shall be vacated on any grounds in addition to those 
specified in sub-section (1). 
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This scction is baieA on i 861 and rag. 77 of Table A of the previous Act and 
paras 92 and 95 of the G. L. C. R. and the summary at page *65. Power has been 
given to the company to remove the director by an ordinary resolution as in & 184(1) 
of the English, Act. Sub-s. (2) is a consequential provision, which is clearly neces- 
sary. Sub*$. (3) corresponds to sub-s. (2) of s. 86 1 of the previous Act but confines 
the operation of the subsection to private companies which are not subsidiaries of, 
public companies . -^Kotes on Clauses. 

This was originally cl. 261 of the Bill in which alteration has been made by the 
Joint Committee with the following observation : "A new sub-clause has been added 
to. make provision for cases where there is an appeal against the adjudication or 
sentence. In such cases the disqualification will not come into force for a reason- 
able period after the date of adjudication or sentence, so as to enable the disqualify- 
ing person to prefer an appeal. If an appeal is actually filed, the disqualification 
will not operate until the appellate Court pronounces judgment. These are based 
on similar provisions in the Chapter on managing agents -vide clause 300 (now s. 331)*' 
(see J. C.R., para too). 

1024 A. In cl. (f) of sub-s. (1) of this section after the word "he" the words 
“or any firm in which he is a partner’', and after “held by him’* the words “or the 
lirni” have been omitted by the Lok Sabha. 

Under the corresponding section 86 1 of the previous Act a director vacated office 
if the contingency mentioned in that section arose. That was a statutory provision 
and the articles of association could not detract from it. But sub-s. (2) of s. 8ft 1 
provided that nothing contained in that section should be deemed to preclude a com- 
pany from providing additional grounds (11). In the last cited case on the construc- 
tion of the articles of a private company it was held that it could not be said that it 
went without saying that a director appointed by the group mentioned in article 88 
vacated office as soon as the appointing authority ceased to hold the shares referred 
to in the article. 

See notes to s. 274 for other cases. 

284 . Removal of director*. — ( 2 ) A company may, by ordinary 
resolution, remove a director (not being a director appointed 
by the Central Government in pursuance of section 408) before 
the expiry of his period of office : 

Provided that this sub-section shall not, in the case of a 
private company, authorise the removal of a director holding 
office for life on the 1st day of April, 1952, whether or not he 
is subject to retirement under an age limit by virtue of the 
articles or otherwise : 

Provided further that nothing contained in this sub-section 
shall apply where the company has availed itself of the option 
given to it under section 265 to appoint not less than two-thirds 
of the total number of directors according to the principle of 
proportional representation. 

(2) Special notice shall be required of any resolution to 
remove a director under this section, or to appoint somebody 

(n) Someth Chandra v. Jivanlal [1956] B. 190. 
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insteadiof a director so removed at the meeting at which he is 
remove#. 

(3) On receipt of notice of a resolution to remove a director 
under this section, the company shall forthwith send a copy 
thereof to the director concerned, and the director (whether or 
not he is a member of the company) shall be entitled to be heard 
on the resolution at the meeting. 

(4) Where notice is given of a resolution to remove a 
director under this section and the director concerned makes with 
respect thereto representations in writing to the company (not 
exceeding a reasonable length) and requests their notification 
to members of the company, the company shall, unless the re- 
presentations are received by it too late for it do so, — 

(a) in any notice of the resolution given to members 
of the company, state the fact of the representations having 
been made; and 

( b ) send a copy of the representations to every 
member of the company to whom notice of the meeting is 
sent (whether before or after receipt of the representa- 
tions by the company) ; 

and if a copy of the representations is not sent as aforesaid 
because they were received too late or because of the company’s 
default, the director may (without prejudice to his right to be 
heard orally) require that the representations shall be read out 
at the meeting: 

Provided that copies of the representations need not be sent 
out and the representations need not be read out at the meeting 
.if, on the application either of the company or of any other 
person who claims to be aggrieved, the Court is satisfied that 
the rights conferred by this sub-section are being abused to 
secure needless publicity for defamatory matter; and the Court 
may order the company's costs on the application to be paid 
in whole or in part by the director notwithstanding that he is 
not a party to it. 

(5) A vacancy created by the removal of a director under 
this section, may, if he had been appointed by the company in 
general meeting or by the Board in pursuance of section 262, be 
filled by the appointment of another director in his stead by the 
meeting at which he is removed, provided special notice of the 
intended appointment has been given under sub-section (2). 

A director so appointed shall hold office until the date up 
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to which his predecessor would have held office if he had not 
been removed as aforesaid. 

(d) If . the vacancy is not filled under sub-section (5), it 
may be filled as a casual vacancy in accordance with the pro- 
visions, so far as they may be applicable, of section 262, and all 
the provisions of that section shall apply accordingly : 

Provided that the director who was removed from office 
shall not be re-appointed as a director by the Board of directors. 
(7) Nothing in this section shall be taken — 

(a) as depriving a person removed thereunder of any 
compensation or damages payable to him in respect of the 
termination of his appointment as director or of any ap- 
pointment terminating with that as director; or 

(&) as derogating from any power to remove a director 
which may exist apart from this section. 

This section corresponds to s. 86 G of the previous Act. It is based on s. 184 of 
the English Act of 1948 and para 111 of the C. L. C. R. As in the English section 
a director whose removal is proposed will have an opportunity for making representa- 
tions to the company and also to be heard orally at the general meeting before which 
the subject comes up for consideration — Notes on Clauses. 

Some alterations have been made in this section by the Joint Committee. 

In sub-s. (i) of this section the words and brackets "(not being a director appointed 
bv the Central Government in pursuance of section 408)" and the second Proviso 
thereto have been added by the Lok Sabha. 

102$, Removal of directors :—A company, whose directors were appointed 
under its articles for a definite period, there was no inherent power to remove them 
before the expiration of the period without first altering the articles ; even a special 
resolution for removal would not be effective (12). 

Where the articles provide that a company may remove any director "for negli- 
gence, misconduct or any other reasonable cause", it is the general meeting which 
can judge whether the cause is reasonable or not, and in the absence of fraud the 
Court will not interfere with the decision of the general meeting (13). 

Exclusion : — A director who has been excluded from Board meetings by his co- 
directors has the right to compel them to admit him (14). 

Meetings of Board 

285 . Board to meet once in every three months.- — In the case of 
every company, a meeting of its Board of directors shall be held 
at least once in every three calendar months. 

(is) Imperial Hydropathic Hotel Co. v. Hampson (1883] *3 Ch. D. 1. Howden v. 

Yorkshire Miners’ Assn. [1903] 1 K.B. 308, 338 ; Boschock Sec. Co. v. Fuke [1906] 

t Ch. 148; Thomas Logan Ltd. v. Davies [1911] >04 L.T. 914. on appeal 105 

(»3) Inderwick v. Snell [1849] * M.ac. Se G. *16; Hayman v. Rugby School [1874] 
(« 4 ) Pulbrook v. Richmond Mining Co. [1878] 9 Ch. D. 610. 


n 
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This section is new. It is based on the recommendation made by the C. L. C. 
R. in par* 109 — Notes on Clauses . 

Some alterations have been made in this section by the Joint Committee, insert* 
ing 3 months in place of 2 months. 

286. Notice of meeting*.— (1) Notice of every meeting of the 
Board of directors of a company shall be given in writing to 
every director for the time being in India, and at his usual 
address in India to every other director. 

(2) Every officer of the company whose duty it is to give 
notice as aforesaid and who fails to do so shall be punishable 
with fine which may extend to one hundred rupees. 

This section also is new. It is based on recommendation (iv) in para 109 of the 
C. I.. C. R. — Notes on Clauses . 

Some ' alterations have been made in this section by the Joint Committee. 

287. Quorum for meeting*. — 

(1) In this section — 

(a) “total strength” means the total strength of the 
Board of directors of a company as determined in pursuance 
of this Act, after deducting therefrom the number of the 
directors, if any, whose places may be vacant at the time; 
and 

(b) “interested director” means any director whose 
presence cannot, by reason of section 300, count for the 
purpose of forming a quorum at a meeting of the Board, 
at the time of the discussion or vote on any matter. 

( 2 ) The quorum for a meeting of the Board of directors 
of a company shall be one-third of its total strength (any frac- 
tion contained in that one-third being rounded off as one), or 
two directors, whichever is higher: 

Provided that where at any time the number of interested 
directors exceeds or is equal to two-thirds of the total strength, 
the number of the remaining directors, that is to say, the number 
of the directors who are not interested, shall be the quorum 
during such time. 

This section corresponds to reg. 88 of Table A of the previous Act. It was based 
on recommendation (iv) in para 109 of the C. L. C. R. In cl. (a) of this section the , 
intention has been made clear, viz., that members whose places may be vacant 
should also be taken into account for the purpose of calculating the quorum — Notes 
on Clauses. 

See reg. 99 of Table A of the English Act of 1948. 

The original section has however been replaced by the present section by the 
Lok Sabha. 
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102 ft. Where articles did not fix quorum: —Where the articles did not pres- 
cribe a quorum the number who usually acted on conducting business would con 
stitute a quorum {15), or a majority of the directors might form a quorum (id). 
Unless a quorum is present the business transacted is void (17). 

10Z7. What U quorum:— The quorum must not be a quorum of persons not 
competent to vote (17), e.g., directors who arc interested in the contract under dis- 
cussion (17) ; and the objection will not be removed by dividing the business into two 
resolutions and each director voting on the resolution affecting the other, or reducing 
the quorum to one to make the other alone to form a quorum (18). 

1028 . Quorum-— meaning A “quorum” in fact means a given number of 
individuals out of the whole body all of whom have had notice of the meeting and 
who have attended the meeting (19). 

10290 Notice : — In the atjscnce of any rule to the contrary where a committee 
or other body is empowered to act by a certain number of its members as a quorum, 
it is well established that there is no quorum and the proceedings of the meeting 
are invalid, unless notice of the meeting is given to all the members of that com- 
mittee or other body (19). 

1030 . Presumption : — Where the articles provide that the quorum may be 
fixed by the directors, an outsider is entitled to assume that the directors have acted 
with a proper quorum (a o). 

1031 * Committee *• — Under the previous law the directors might appoint 
a quorum of one or delegate powers to a committee consisting of one director only (21). 

1032 * Exclusion : — The presence of a quorum does not prevent a lawfully 
constituted director from attending the Board meeting or does not allow a portion 
of the Board to exclude others (2a). 

1033 # If the number in office is less than a quorum : — 1 Where the number 
remaining in office was less than a quorum it was doubled whether they could act (23). 

288. Procedure where meeting adjourned for want of quorum* — 

( 1 ) If a meeting of the Board could not be held for want of 
quorum, then, unless the articles otherwise provide, the meeting 
shall automatically stand adjourned till the same day in the next 
week, at the same time and place, or if that day is a public 
holiday, till the next succeeding day which is not a public holi- 
day, at the same time and place. 

( 2 ) The provisions of section 285 shall not be deemed to 
have been contravened merely by reason of the fact that a 

(15) Regent's Canal Ironworks [1867] W.N. 79 ; Lyster's case [1867] 4 Eq. 233. 

(16) Yoric Tramways Co. v. Willows [1882] 8 Q.B.D. 885 : Canesh Flour Mills Co. v. 
fagmohan [1942] L. 68, 44 P.I..R. 15, 199 I.C. 387. 

(17) Yuli v. Greymouth Point Co. [1904] 1 C.h. 32. 

(18; North Eastern Insurance Co. [1919] 1 Ch. 198, 207. 

(19) Bell v. Royal Western Indian Turf Club, Ltd. [1945I 47 Bom. L.R. 9*6- [*946] B. 

88 ; Balakrishna o. Baiu Subudhi [1949] Par. 184. , 

(20) Countv of Gloucester Bank v. Rudry Merthyr & Co. [1895] 1 Ch. 629 ; Bank of 
Syria [1901] 1 Ch. 115; Cox xk Dublin City Distillery [1915] 1 I.R. $ 45 - 

(21) Fireproof Doors Ltd. [1918] 2 Ch. 142 ; sec rcg. 91 of the old Act. 

(22) Per Chitty L in Harben v. Phillips [1883] 23 Ch. D. 14 at p. 26. 

(23) See Bank of Syria [1900] 2 Ch. 272 : Newhavcn Local Board 1/. Newhaven 

School Board [1883] 30 Ch. D. $51. 
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meeting of the Board which had been called in compliance with 
the terms of that section could not be held for want of a quorum. 

This . lection is new and has been substituted by the Lok Sabha for the original 
section Which was based on the latter part of the recommendation in para 109 of 
the C.L.G.R .— Notes on Clauses. 


The original cl. 067 of the Bill has been omitted by the Joint Committee as they 
considered it unnecessary (vide J.C.R., para 101). 

28& Parsing of resofations by circulation. — No resolution shall 
be deemed to have been duly passed by the Board or by a com- 
mittee thereof by circulation, unless the resolution has been 
circulated in draft, together with the necessary papers! if any, 
to all the directors, or to all the members of the committee, then 
in India (not being less in number than the quorum fixed for a 
meeting of the Board or committee, as the case may be), and 
to all other directors or members at their usual address in India, 
and has been approved by such of the directors as are then in 
India, or by a majority of such of them, as are entitled to vote 
on the resolution. 


This section also is new. It is based on recommendations (iii) of para 109 of the 
C.L.C.R. The Joint Committee have made some alteration in this section. 

The last two lines of this section have been altered by the Lok Sabha. 

10 33 A. Resolution by circulation This new section makes an exception 
to the rule that the directors cannot think without a meeting and that the company 
is entitled to the "combined wisdom" of the directors in meeting (24). 


290. Validity of acts of directors. — Acts done by a person as 
a director shall be valid, notwithstanding that it may afterwards 
be discovered that his appointment was invalid by reason of any 
defect or disqualification or had terminated by virtue of any 
provision contained in this Act or in the articles : 

Provided that nothing in this section shall be deemed to give 
validity to acts done by a director after his appointment has been 
shown to the company to be invalid or to have terminated. 

This section corresponds to s. 86 of the previous Act and s. 180 of the Kn gffah 
Act of 1948. The case where the appointment of a director is terminated has also 
been included within the scope of the section — Notes on Clauses . 

1034* Section baaed on English decisions : —The section seems to be based 
upon the principles of the decisions noted below (25), where it was held that If tbe 


(24) Transport Co. v. Tiruneveli M. B. Service Co. [1955] N.U.C. 8*86 (Mad.). 

(25) Dawson v. African Consolidated Co. [1898] 1 Ch. 6 ; British Asbestos Co. v. 
Boyd [1903! 2 Ch. 439; Southern Counties Bank v. Rider [1895] 73 L.T. 374 ; 
Briton Medical Assn. v. Jones [1880] 61 L.T. 384: Bridport Old Breway Co. 
[1867] 2 Ch. D. 14 ; Harben v. Phillips [1883] 23 Ch. D. 14. 
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artkjes so provide, the acts of the directors should be valid oot^th»taitdin$ any 
irregularity subsequently discovered regarding their appointment <*6)* The reto^ 
lions of a general meeting convened by de facto directors are not invalidated by an 
irregularity in the constitution of the Board (27). 

1031 Validity of acts of the directors : —As between a company and third 
persons the directors de facto are directors de jure (28) .Where directors were appointed 
at a meeting which was convened after a notice one day too short, the defect was 
cured by a. 67 of the English Act of 1862 (corresponding to the present section) (29). 
There is nothing in the section to limit its operation to the validation of acts and 
contracts affecting persons outside and not members of the company. Accordingly die 
call by the directors was properly made (30). Acts bona fide done by a director are 
valid and that is so not only between the company and outsiders, but also between 
the company and its members (31). Where a person in good faith thinking himself 
to be a director so acts and signs a plaint on behalf of the company, he is regarded 
as a de facto director and his act is validated by this section (32). Where in die 
course of proceedings in Court a mere doubt is raised as to the validity of the 
position of such a director, such raising of doubt is not enough to “show" that 
his appointment was invalid. The appointment cannot be considered to be “shown" 
to be invalid until the Court has come to a definite decision on the point (32). 

The directors of a company knew that they had not paid the allotment and call 
moneys, but there was nothing to indicare that the fact that they had thereby dis- 
qualified themselves was present to their minds when they allotted the shares and 
made the calls. There was no defect in their appointment as directors. There was 
no suggestion that they acted dishonestly in passing the resolutions of allotment and 
calls. Held, that the acts of alloting shares and making the calls were valid (33). 

A person claiming protection under this section is entitled to it only if he is 
ignorant of the irregularity, although those acting for the company are aware of it. 
But where such person is put upon inquiry as to the disputed right of the alleged 
director to act as such and failed to make proper inquiries, he is not entitled to the 
protection of this section (34). Thus a director, who has been such from the forma- 
tion of the company and has taken an active part in the management, will not be 
allowed to set up that th£ directors were illegally appointed, so that everything done 
by them was ab initio void or that notices of his own acts were not served upon 
him (35). A defect in the formation of the Board cannot adversely affect the right 
of a person who has no knowledge of the infirmity (36). 

Where a company is shown to have accepted a certain person for many years as 
its director and has never on any occasion repudiated any of his acts as such, it is 
not open to a shareholder or any other person to challenge the appointment of such 
a director (37). 


(26) Channel Collieries Trust v. Dover 8cc. Railway Co. [1914] 2 Ch. 506 ; Boschoeck 
Proprietary Co. v. Fuke [1906] 1 Ch. 148. 

(27) Boschoeck Proprietary Co. v. Fuke, supra. 

(28) Hope Mills v . Sir Kowasji [1910] 13 Bom. L.R. 162, 10 I.C. 748. 

(29) Barton Medical Sec. Assn. v. Jones [1889] 61 L.T. 384. 

(30) Barton Medical Sec. Assn. v. Jones, supra. 

(31) Ram Narain v. Ramkishen [1911] 10 I.C. 515. 

(32) Ram Raghubir v . United Refineries Ltd. [1931] R. i 39 » 9 Rang, 56, 134 I.C. 737. 
This decision was passed after remand of the appeal [1930] R. 54 for finding facts 
necessary under s. 86 of the previous Act. 

(33) Shironiani Sugar Mills v. Devi Prasad [1950] A. 508. 

(34) Kanseen v. Rialto (West End), Ltd. [1944] 1 All E*R- 7 ft 1 (C.A.) reversing the 
judgment of Cohen J. in [1944] 1 Ch. 154, 170 L.T. 161. 

(35) Jones v . North Vancouver &c. Co. [1910] A.C. 317. 

I if 6) 'Shi vial v. Tricomdas Mills Co, [191 1] 14 Bom, L.R. 45* 

(37) Imperial O. S. & C. Mills v. Wazir Singh [1915] 31 I.C. 595 > P.W.R. 1915. 
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1036 . Proviso The provisions of this section do not operate to render 
good the authority of former directors who without being re-elected continue after 
expiration of their terms of office to discharge the duties of directors well knowing 
that they have not been re-elected (37)* The receipt of payment made by these as 
directors by one aware of their true position does not estop that person from subse- 
quently questioning their legal authority to demand as directors payments from him 

(38). When a defect has been discovered, subsequent acts are not valid (39). The 
section may however validate acts of the. director not only as between the company 
and the outsiders, but as between the company and the raembrs or between the 
members ipter se (40). While it validates the director's act, it does not entitle him 
to the remuneration attached to the office (41). 

It has been held by the Lahore High Court that a director invalidly appointed 
cannot, in the absence of a provision in the articles, bind the shareholders unless the 
defect is unknown at the time (4s). 

For further cases see reg. 80 of Table A post and notes thereunder. 

Board's powers and restrictions thereon 

291. General powers of Board — (f ) Subject to the provi- 
sions of this Act, the Board of directors of a company shall be 
entitled to exercise all such powers, and to do all such acts and 
things, as the company is authorised to exercise and do: 

Provided that the Board shall not exercise any power or do 
any act or thing which is directed or required, whether by this 
or any other Act or by the memorandum or articles of the com- 
pany or otherwise, to be exercised or done by the company in 
general meeting: 

Provided further that in exercising any such power or doing 
any such act or thing, the Board shall be subject to the provisions 
contained in that behalf in this or any other Act, or in the memo- 
randum or articles of the company, or in any regulations not 
inconsistent therewith and duly made thereunder, including 
regulations made by the company in general meeting. 

( 2 ) No regulation made by the company in general meeting 
shall invalidate any prior act of the Board which would have 
been valid if that regulation had not been made. 

This section corresponds to reg. 71 of Table A of the previous Act. It is based 
on para 101 and the draft of s. 86CC at p. 361 of the C.L.C.R. It lays down the 
principle that, subject to the specific exceptions mentioned, the directors of the com- 
pany as its governing body are entitled to exercise all the powers of the company— 
Notes on Clauses. Some verbal changes have been made herein by the Joint Com- 
mittee. 

See reg. 80 of .Table A of the English Act of 1948. 

(38) Tyne Mutual S. S. Insurance Co. v. Brown [1896] 74 L.T. 283. 

(39) Bridport Old Brewery Co. [1867] 2 Ch. App. 191 ; Harben v. Phillips (supra). 

(40) Dawson v. African Consolidated Co. (supra) ; British Asbestos Co. v . Boyd 

(supra) ; Channel Collieries Trust v. Dover Ry. Co, (supra). 

(41) Ex. p. Birkenshaw [1904] 2 K.B. 327. 

(42) Devi Dutta v. Standard Bank [1927] L. 797, 101 I.C. 568. 
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1037* Managing : — Managing the business of the company includes institu- 
tion of suits on its behalf when it becomes necessary in the course oT management (4$)* 

1038. Director’s duty A director's duty requires him to act with such 
care as is reasonably to be expected from him having regard to his knowledge and 
experience. He is not bound to bring any special qualification to his office, but if 
If he is acquainted with the particular business carried on by the company he 
must give the company the advantage of his knowledge. He is not responsible for 
damage occasioned by errors of judgment (44). 

1039. Company bound by his acts : —A company is bound by the acts of 
directors, however irregular they may be, provided they are authorized by the com- 
pany's constitution (45). Where at a meeting of the directors of a company one of 
the body was authorized by a power of attorney to be executed by two of the directors 
to appoint or dismiss servants of the company and pursuant to the power of attor- 
ney the general manager was dismissed by the director so authorized, it was held 
that the order of the dismissal was valid though some of the directors continued to 
recognize him as such (46). 

1040. They are trustees but not for individual members ' The directors 
are trustees of the powers committed to them, as for instance, the power of approving 
transfer of shares, of allotting shares, of employing the funds of the company, of 
making calls or receiving payment in advance of calls, or forfeiting shares, and as 
trustees they may be rendered liable for their misuse (47). They are not however 
trustees for individual members (48). 

1041. Directors’ powers : -This section delegates to the directors power 
to do every thing that the company can do except where the authority of a general 
meeting of the company is expressly prescribed, and such delegation would include 
power to issue preference shares (49), and to borrow money for the purpose of the 
company by mortgaging the company's property (50). The directors can do all acts 
necessary for management of the company (51), including giving gratuity to Its 
servants (52). But when the undertaking of the company is sold, neither the directors 
nor the majority of the shareholders can give such gratuity against the wishes of the 
minority (53). 

It is within the powers of the directors to compromise a suit in the interest of the 
company even if the suit is ill-founded (54). An action by the company should be 
commenced only by the directors (55). 

The powers vested in a Board of directors cannot be interfered with by the 
shareholders as such. If the shareholders arc dissatisfied with what the directors do, 


(43) Ebrahim v. South India Industrials [1938] M. 962, [1938] 2 568. 

(44) Brazilian Rubber Estates [igu] 1 Ch. 425. 

(45) Spackman v . Evjins J1868] 3 H.L. 171. 

(46) Gurprasad v. Ramesmvar [1933] A. 344, [1933] A.L.J. 290, 143 I.C. 7. 

(47) Buckley, nth ed. p. 728 and cases collected there. For cases where the directors 
were held liable for misapplication of the company’s funds see ibid pp. 728 k 
73* to 734* 

(48) Percival v. Wright [1902] 2 Ch. 421 ; Wilson v, Aiacunliffe [1896] 18 All 56 ; Bath 
v. Standard Land Co. [1911] 1 Ch. 618 ; cf. Allen v. Hyatt [1914] 30 T.L.R. 444. 

(49) Campbell v. Rofe [1933] A. C. 91 (P.C.) at p. 99. 

(50) Australian Auxiliary S. C. Co. v. Mounscy [1858] 4 K. k J. 733. 

51) West of England Bank [1881) 14 Ch. D. 317. 

52) Hampson v. Price's P. Candle Co. [1876] 34 L.T. 711 ; Henderson v. Bank of 
Australasia f 1 889] 40 Ch. D. 170. 

(53) Hutton w. West Cork Ry. Co. [1883] 23 Ch. I). 634 ; see also Stroud t/. Royal 
Aquarium [1903] W.N. 146 ; Kaye v. Croydon Tramways Co. [1898] 1 Ch. 358 
(567), 89 L.T. 243. 

{54) fates v. Cyslists' Touring Club f 19083 24 T.L.R. 581. 

(55) La Compagule dc Mayville v. Whiteley [1896] 1 Ch. 803. 
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their remedy is to remove them in the manner provided by the articles, Btitso 
long as a board of directors exists and particular powers are vested in it by the arti- 
cles, the directors are entitled to exercise those powers without interference by the 
share holders (56)* 


1042* Company In genera! meeting cannot take the conduct of fettatoets 
out of their hands : — Unless the Act or the articles otherwise require the 'directors " 
to conform to directions given by the company in general meeting* the latter cam$ot, 
except by special resolution* take the conduct of the business out of (he directors or to 
compel them to adopt a particular line of action, such as sealing a draft deed or effect- 
ing a sale of company’s property (57), “I find the greatest difficulty in seeing*’’ said 
Lord Olauson, J. “how any resolution of the company in general meeting controlling 
the directors in the management of the business, can possibly be justified under the 
articles” (58). But the expression “business of the company” in Reg* 71 of Table A of 
the previous Act did not include the fixing of the directors’ own remuneration (59). 
Directors cannot by contract deprive themselves of the power to control a manager 
so as to confer power on him to the exclusion of themselves (60). 

In a very recent case Lord Justice Cohen lias observed as follows : “There is 
nothing unusual in the shareholders not being allowed to interfere in matters which 
have been deliberately placed under the control of the directors. In that connection 
I have ill mind some observation of the House of Lords in the case of Quin & Axtens 
v. Salmon (fit) which are cited in the eleventh edition of Buckley on the Companies 
Act at page 7*3, where the citation is in these terms : ’Even a resolution of a 
numerical majority of general meeting of the company cannot impose its will upon 
the directors when the articles have confided to them of the company’s affairs. 
The directors are not servants to obey directions given by the shareholders as indi- 
viduals ; they are not agents appointed by and bound to serve the shareholders as 
their principals. They are persons who may by the regulations be entrusted with 
the control of the business, and if so entrusted, they can be dispossessed from that 
control only by the statutory majority which can alter the articles. Directors are not, 
l think, bound to comply with the directions, even of all corporators acting as 
individuals’ ” (6«). 


1043. Authority is circumscribed by memo, and articles Where the au- 
thority of the directors is defined by the memorandum or the articles of association, 
they have no power to go beyond this or to undertake any transaction outside the 
scope of the company’s business. But not only do their acts bind the company when 
done within the scope of their authority, but also where, however irregular, they 
belong to a class of acts which is authorized by the constitution of the company. A 
company is bound by its dealings with strangers who act bona fide with the company. 
A company is liable for all acts done by its directors even though unauthorized, 
provided that such acts arc within the apparent authority of the directors and not 
ultra vires (63). Sec notes to s. 252, ante. 


1044. Ratification of director •* acts : —If the act of directors is not ultra 
vires it can be ratified by the company ; but such ratification of acts done by the 
directors in excess of their authority given to them by the articles does not extend 


(56) Jagadish v. Paras Ram [1941] A. 360 (363), [1941] A.L.J. 483. 

(57) Automatic Self-Cleansing Filter Co. v. Cunningharae [1906] 2 Ch. 34; Gramophone 
& Typewriter v. Stanley [1908] 2 K.B. 89 ; Salmon v. Quin 8c Axtens [1909] 
A.C. 442. 

(58) Scott v. Scott [1943] 1 A.E.R. 582 at p. 585. 

(59) Foster v. Foster [1916] i Ch* 532. 

(60) Horn v. Henry Faiilder k Co. [1908] 99 L,T. 524. 

<6i)h909] A.C. 442. 

(fi2) Grundt v . Great B. P. G. Mines Ltd, [1948] L,J,R. 1100 at p. nog (C.A.). 

(6g)Ram Baran v. Muffassil Bank [1925] A. 206, 83 I.C. 142, 





COMPANIES ACT# 1996 fa* 

to give validity to acts of similar character done subsequently (64). Power given -by the 
articles to directors to raise a loan justifies a mortgage (65). ■ * 

1045* Indemnity clause in articles : — Where the articles provided that ‘ ‘no 
director shall be liable for any loss, damage or misfortune whatever which shall happen 
in execution of the duties of his office or in relation thereto unless the same happens 
through his dishonesty", it was held that the provision was not illegal and that the 
articles were intended to relieve the directors, who acted honestly, from liability for 
damages occasioned even by their negligence when such negligence was not dishonest 
(66). See ss. *01 and 633. 

1046. Outsider acting In good faith : - -A bank acting in good faith and 
without notice of any irregularity is not bound before honouring the cheque to inquire 
into the state of the accounts between the company and its managing director (67). 

1047* Liability to pay preliminary expenses : —It has been held in England 

(hat under similar articles the company cannot be sued if the directors do not 
pay the preliminary expenses, even though it has taken benefit of the work 
done under a contract made before its formation (68). For a discussion of the Indian 
law in this respect sec notes to see. 34 under the heading "Contract before incorpora- 
tion." 

For other cases see notes to ss. 34, 62 and *5*. 

1048 . Powers or acts directed or required by this Act to be exercised 
or done by company in general meeting ' — In addition to those to be exercked 
or done by Special Resolution (see Note 870 ante ) the following are the powers or 
acts directed or required by the present Act to be exercised or done by the company 
is general meeting : 

To rectify name of company — s. as (1). 

To give authority for varying the terms of a contract referred to in the pros- 
pectus or statement in lieu of prospectus — s. 61. 

To authorise the issue at a discount of the shares of a class already issued by 
the company — s. 79 (a). 

To give directions as to the offer of shares issued in pursuance of s. 81 — s. 81 (i). 

To alter the share capital of the company under s. 94— s. 94 (2). 

To lay down conditions subject to which the new shares have been or are to 
issued — s. 97 (a). 

To do by an unlimited company having a share capital by its resolution for re- 
gistration as a limited company the acts mentioned in els. (a) and (b) s. 98— s. 98. 

Ao alter the rights of special classes of shares— s. 106. 

To cancel redeemed debentures— s. lai (1) (b). 

To appoint directors — s. 255. 

To increase or reduce the number of directors within the Limits fixed by the 
articles — s. 258. 

To declare that the age limit mentioned in s. 280 shall not apply to a particular 
director a 8 i . 

To remove a director before the expiry of his period of office— s. 284 (1). 

To Bill up the vacancy vacated by the removal of a director under s. 284 by the 
appointment of another director in his place — s. 284 (5). 


(64 


Irvine v. Union Bank of Australia [1877} 2 App. Cas. 366. 

Kamot v . Walter [1882] 9 Cal. 14. 

(065 Brazilian Rubber Estates [1911] 1 Ch. 4«5* But see s. 201. 

Bank of New South Wales v. Goulburn Valley fcc. l td. [igoajA.C. J >43 


> English 8 c Colonial" Produce Co. 
51s : Empress Engineering Co. 


2 Ch, 435 ’ 44 * ; Clinton’s Claim [1008] 2 Ch. 
>1 16 Ch. D. 125 ; Rotherham Alum Co. 


.ijTcTi) -r m * at- 
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To imjpo&e restrictions and conditions on the exercise by the Board of any of the; 
powers specified in sub<s« (t) of a* 292—8* 292 (5). 

To pirmit the Board of director to perform .any. of the acts specified in spb^ (1) 
of s, 293-*. *93. " \ 

To approve of the appointment of sole selling agent*— «. 294. 

To exercise the power mentioned in the last sentence of s, 298—6, 298. ' 

To determine the remuneration of the directors as provided in s, 309(1). 

To authorise the appointment of alternate directors and settle their terms of 
office as provided in s. 313. 

To approve the proposal of receiving from the transferee or any other person by 
a director any payment by way of compensation* for loss of office or as consideration 
for retirement from office as provided in s. 319. 

To appoint or re-appoint a managing agent in respect of a company to whidi 
die prohibition specified in s. 334 or s. 325 does not apply — s. 326 (1) (a). 

To vary the terms of a managing agency agreement — *. 329. 

To remove the managing agent for fraud or breach of trust as provided in 
s. 337- 

To accept resignation of office by managing agent as provided in s. 342—8. 34a (5). 

To approve transfer of office by the managing agent — s. 343, 

To specify suitable instalments in which the minimum remuneration to the 
managing agent is payable— s. 353, Proviso. 

To sanetibn re imbursement of the managing agent’s expenses as provided in s. 354 
or sub-s. (1) of s. 358. 

To authorise the managing agent or bis associate to retain any commission etc. 
earned or to be earned by him as the managing agent etc. of other concerns— s. 359 (1). 

To sanction investments by an investing company in the shares or debentures of 
any other body corporate in the same group in excess of the limits specified in sub- 
s. (2) and its proviso, of s. 372— s. 372 (3). 

To authorise investment as mentioned in s. 373. 

To require the company to be wound up under cl. (a) of sub-s. (1) of s. 484. 

To appoint and fix remuneration of the liquidators in a members’ voluntary 
winding up — s. 490 (1). 

To sanction continuance of the Board’s power on the appointment of a liquida- 
tor in a members' voluntary winding up — s. 491. 

To fill vacancy in office of liquidator in a members’ voluntary winding up— a. 492, 

To consider the accounts etc. laid before it by the liquidator in a members’ volun- 
tary winding up — s. 496 and 497. 

To nominate a liquidator in a creditors’ voluntary winding up — s. 502. 

To appoint certain number of members of the committee of inspection in a 
creditors* voluntary winding up — s. 503. 

To consider accounts etc. laid before it by the liquidator in a creditors* voluntary 
winding up — s. 508 and s. 509. 

292. Certain powers to be exercised by Board only at me et ing. — 

( 1 ) The Board of directors of a company shall exercise the 
following powers on behalf of the company, and it shall do so only 
by means of. resolutions passed at meetings of the Board: — 

(o) the power to make calls on shareholders in respect 
of money unpaid on their shares; 

(&) the power to issue debentures; 

(c) the power to borrow moneys otherwise than on 
debentures; 
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(d) the power to invest the funds of the company; and 

(e) the power to make loans: 

Provided that the Board may, by a resolution passed at a 
meeting, delegate to any committee of directors, the managing 
director, the managing agent, secretaries and treasurers, or the 
manager of the company, or in the case of a banking company, 
also to a manager or other principal officer of a branch office of 
the company, the powers specified in clauses (c), (d) and (e), 
to the extent specified in sub-sections (2), (.?) and (4) respec- 
tively. 

(2) Every resolution delegating the power referred to in 
clause (c) of sub-section (1) shall specify the total amount up 
to which moneys may be borrowed by the delegate. 

(3) Every resolution delegating the power referred to in 
clause (d) of sub-section (1) shall specify the total amount up 
to which the funds may be invested, and the nature of the 
investments which may be made, by the delegate. 

{4) Every resolution delegating the power referred to in 
clause (c) of sub-section (i) shall specify the total amount up 
to which loans may be made by the delegate, the purposes for 
which the loans may be made, and the maximum amount of loans 
which may be made for each such purpose in individual cases. 

( 5 ) Nothing in this section shall be deemed to affect the 
right of the company in general meeting to impose restrictions 
and conditions on the exercise by the Board of any of the powers 
specified in sub-section (1). 

This section is new. It is based on sub-s. (a) of the draft of s. 86 CC at page jfit 
of the C. L. C. R. and the note to that sub-section— Notes on Clauses. 

This was originally cl. *71 of Hie Bill. The proviso to sub-s. (1) thereof has 
been modified by the Joint Committee by including the manager or other principal 
officers of a branch office of a banking company within the scope of the delegation 
provided for in the proviso (vide ] C. R., para 10a). 

293 .' Restriction* on powers of Board. —(1) The Board of 
directors of a public company, or of a private company which is 
a subsidiary of a public company, shall not, except with the 
consent of such public company or subsidiary in general meet- 
ing,— 

(a) sell, lease or otherwise dispose' of the whole, or 
substantially the whole, of the undertaking of the company, 
or where the company owns more than one undertaking, 
of the whole, or substantially the whole; of any such under- 
' * taking; ' ' 
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( b ) remit, or give time for the re-payment of, any debt 
due by a director; 

(c) invest, otherwise than in trust securities, the sale 
proceeds resulting from the acquisition, after the commence- 
ment of this Act, without the consent of the company, of any 
such undertaking as is referred to in clause (a), or of any 
premises or properties used for any such undertaking and 
without which it cannot be carried on or can be carried on 
only with difficulty or only after a considerable time; 

(d) borrow moneys after the commencement of this 
Act, where the moneys to be borrowed, together with the 
moneys already borrowed by the company, (apart from tem- 
porary loans obtained from the company’s bankers in the 
ordinady course of business) will exceed the aggregate of 
the paid-up capital of the company and its free reserves, that 
is to say, reserves not set apart for any specific purpose; 
or 

( e ) contribute, after the commencement of this Act, to 
charitable and other funds not directly relating to the busi- 
ness of the company or the welfare of its employees, any 
amounts the aggregate of which will, in any financial year, 
exceed twenty-five thousand rupees, or five per cent, of its 
average net profits as determined in accordance with the 
provisions of sections 349 and 350 during the three financial 
years immediately preceding, whichever is greater. 
Explanation. — Where a portion of a financial year of the 

company falls before the commencement of this Act, and a 
portion falls after such commencement, the latter portion shall 
be deemed to be a financial year within the meaning, and for the 
purposes, of clause ( e ). 

( 2 ) Nothing contained in clause (a) of sub-section (J) shall 
affect — 

(«) the title of a buyer or other person who buys or 
takes a lease of any such undertaking as is referred to in 
that clause, in good faith and after exercising due care and 
caution ; or 

(6)- the selling or leasing of any property of the com- 
pany where the ordinary business of the company consists 
of, or comprises, such selling or leasing. 

(3) Any resolution passed by the company permitting any 
transaction such as is referred to in clause (a) of sub-section (1) 
may attach such conditions to the permission as may be specified 



s - * 9 S] COMPANIES ACT, 1996 605 

in tiie resolution, including conditions regarding the use; d i s posal 
or investment of the sale proceeds which may result from the 
transaction: 

Provided that this sub-section shall not be deemed to autho- 
rise the company to effect any reduction in its capital except in 
accordance with the provisions contained in that behalf in this 
Act. 

(4) The acceptance by a banking company, in the ordinary 
course of its business, of deposits of money from the public, 
repayable on demand or otherwise, and withdrawable by cheque, 
draft, order or otherwise, shall not be deemed to be a borrowing 
of moneys by the banking company within the meaning of clause 
(d) of sub-section (1). 

(5) No debt incurred by the company in excess of the limit 
imposed by clause (d) of sub-section (1) shall be valid or effec- 
tual, unless the lender proves that he advanced the loan in good 
faith and without knowledge that the limit imposed by that 
clause had been exceeded. 

This section corresponds to s. 86H of the previous Act and is based on para 102 
of the C. L. C. R. The additional restrictions suggested in that para have been 
added. The section gives a reasonable measure of protection to lenders who have 
acted in ignorance of the fact that the restrictions imposed on the company by the 
section have not been observed. See reg. 70 of the English Act of 1948 — Notes on 
Clauses. \ 

See Reg. 73 of Table A of the previous Act. 

This was originally cl. 27a of the Bill, in which alterations have been made by 
the Joint Committee with the following observation: ’’ Sub-clause (z) (d). — Tempo- 
rary loans obtained from the company’s bankers in the ordinary Gourse of business 
have been excluded when reckoning the limit upto which a company may borrow. 

"Sub-clause (/) (e). — It has been made clear that the contributions referred to in 
this sub-clause relate to charitable and other funds which do not directly relate to 
the business of the company or the welfare of its employees. The limit of the con- 
tribution has been raised to ten thousand rupees or three per cent, of the annual net 
profits. 

4 ’Sub-clause (4) provides that the acceptance of deposits from the public by a 
banking company is not a borrowing of moneys within the meaning of this danse. 

" Sub-clause (5).— The Committee have provided that where any borrowing by a 
company is in excess of the limit imposed by sub-clause (1) (d), the debt will not 
be binding on the company, unless the lender who advances the loan has done so 
in good faith and without knowledge of the limit having been exceeded*' (vide J. 
C. R., para 103). 

The Lok Sabha has raised the contribution to tweenty-five thousand rupees or 
live per cent, of the annual net profits and has made other alterations in d. (e) and 
has added the Explanation to sub-s, (1) of this section. 

See in this connection the Companies (Donations to National Funds) Act 1931, 
printed as Appendix H. 

1 048 A. Sub«e. (1), d. (a). ‘‘Sell, lease” etc. of Undertaking ' This danse 

puts a restriction on the powers of the directors in regard to disposing of the under- 
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taking of t company, but it does not say, that such a thing cannot be done. All It 
says is tha| it must be done with the consent of the company# IU V . the ahancholdera 
(69). If an act is not ultra vires of the company and it is capable of being ratified 
or approved of by the company, it is not open to a minority of shareholders to 
object to the act unless it is a fraud on than or' the majority have abused their 
powers and are depriving the minority of their rights (69). 

104 S&. Sub.t ( 1 ), cl. (d) : —This clause limits the directors* authority to 
bprrow. (t requires that the directors shall so restrict their borrowing that the 
amount for the time being remaining undischarged shall not exceed the limit 
specified. / The intention of the section is not satisfied by treating it as a direction 
that beyond the specified limit further borrowings, though not prohibited, are to be 
expended in reduction of existing loans (70). Where however the loans, although 
in excess of the authority, of the directors are not ultra vires, the money having been 
received mid applied for its purposes, the official liquidator of the company cannot, 
during the winding up proceedings, reduce the balance outstanding at the date of 
liquidation by disputing the liability of the company to pay the ' whole sums 
advanced (70V. 

Where power is given by the articles to raise money on the security of the comr 
pany’s uncalled share capital, it can be effectually charged (71). 

1049 * Ratification : — The limitation imposed by the form of regulation 75 
of Table A of the old Act was merely one of authority of the directors and not a 
limitation of the general powers of the company. The acts of the directors in excess 
of their authority could be ratified by the company (7a). 


294. Appointment of sole selling agents to require approval of 
company in general meeting.— (2) After the commencement of this 
“Act, the Board of directors of a company shall not appoint a 
sole selling agent for any area, except subject to the condition 
that the appointment shall cease to be valid if it is not approved 
by the company in general meeting within a period of six months 
from the date on which the appointment is made. 

( 2 ) If the company in general meeting disapproves of the 
appointment, or does not approve of it within the period of six 
months aforesaid, it shall cease to be valid with effect from the 
date of such disapproval, or the expiry of the period of six 
months aforesaid, whichever is earlier. 

(3) “Where before the commencement of this Act, a company 
has appointed a sole selling agent for any area for a period of 
riot less than five years, the appointment shall be placed before 
the company in general meeting within a period of six months 


(6$) Kirpa Run v. Shriyans Prasad [1951] Punj. 7g, 55 P.L.R. 460. 

(70) T. R. Pratt (Bombay) Ltd. v. M. T. Ltd. [1938] P.C. 159, £1998] Bom. 4,1 . 4s 
C.W.N. 73 j. See in this connection Norwich Yarn Co. [1856] u Beav. 143 and 
Ex. p. Bradshaw. [1870] ts.Ch. D. 465. , 

’71) Newton v Debenture-holders tec. Assn. T1895I A.C'. >44 -(P.C). 

(7,) Irvine v. Union Bank of Australia [1877] a App. Cas. 986 (P.C.). 
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from such commencement; and the company in general meeting 
may, by resolution, — 

(o) if the appointment was made on or after the 15th 
day of February, 1955, terminate the appointment forthwith 
or with effect from such later date as may be specified in 
the resolution; and 

(&) if the appointment was made before the date speci- 
fied in clause (o), terminate the appointment with effect 
from such date as may be specified in the resolution, not 
being earlier than five years from the date on which the 
appointment was made, or the expiry of one year from the 
commencement of this Act, whichever is later. 

This section is new. It has been inserted by the Joint Committee with the follow* 
mg observation : 'This new clause piovides that appointments of sole selling agents 
made by the Board of directors of a company should be specifically approved by the 
company in general mecing. If such appioval is not accotded within six months, 
the appointment will cease to be valid 

"Sub-clause (a) provides for some measure of contiol being exercised b\ the 
general meeting in respect of appointments of sole selling agents made before, and 
in force when, this Bill comes into operation” (vide J C.R., para 104). 


295 . Loans to directors, etc. — (7) v Savc as otherwise provided 
in sub-section (2), no company (hereinafter in this section 
referred to as “the lending company”) shall, without obtaining 
the previous approval of the Central Government in that behalf, 
make any loan to, or give any guarantee or provide any security 
in connection with a loan made by any other person to, or to any 
other person by, — 

(a) any director of the lending company or of a com- 
pany which is its holding company or any partner or relative 
of any such director; 

(b) any firm in which any such director or relative is 
a partner; 

(c) any private company of which any such director 
is a director or member; 

(d) any body corporate at a general meeting of which 
not less than twenty-five per cent, of the total voting power 
may be exercised or controlled by any such director, or by 
two or more such directors together; or 

(e) any body corporate, the Board of directors, manag- 
ing director, managing agent, secretaries and treasurers, or 
manager whereof is accustomed to act in accordance with 
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the directions or instructions of the Board, or of any director 
or directors, of the lending company. 

(2) Sub-section (1) shall not apply to any loan made, guar- 
antee given or security provided — 

(a) by a private company unless it is a subsidiary of 
a public company; 

(b) by a banking company; 

(c) by a holding company to its subsidiary; or 

(d) by a company which is the managing agent or 
secretaries and treasurers of another company to the latter. 

(2) Where any loan made, guarantee given or security 
provided by a lending company and outstanding at the com- 
mencement of this Act could not have been made, given or pro- 
vided, without the previous approval of the Central Government, 
if this section had then been in force, the lending company shall, 
within six months from the commencement of this Act or such 
further time not exceeding six months as the Central Govern- 
ment may grant for that purpose, either obtain the approval of 
the Central Government to the transaction or enforce the repay- 
ment of the loan made, or in connection with which the guarantee 
was given or the security was provided, notwithstanding any 
agreement to the contrary. 

(4) Every person who is knowingly a party to any contra- 
vention of sub-section (2) or (5), including in particular any 
person to whom the loan is made or who has taken the loan in 
respect of which the guarantee is given or the security is pro- 
vided, shall be punishable either with fine which may extend to 
five thousand rupees or with simple imprisonment for a term 
which may extend to six months: 

Provided that where any such loan, or any loan in connection 
with which any such guarantee or security has been given or 
provided by the lending company, has been repaid in full, no 
punishment by way of imprisonment shall be imposed under this 
sub-section; and where the loan has been re-paid in part, the 
maximum punishment which may be imposed under this sub- 
section by way of imprisonment shall be proportionately reduced. 

(5) All persons who are knowingly parties to any contra- 
vention of sub-section (2) or (3) shall be liable, jointly and 
severally, to the lending company for the repayment of the loan 
or for making good the sum which the lending company may 
have been called upon to pay in virtue of the guarantee given or 
the security provided by such company. 
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(6) No officer of the lending company or of the borrowing 
body corporate shall be punishable under sub-section (4) or shah 
incur the liability referred to in sub-section (5) in respect of any 
loan made, guarantee given or security provided in contravention 
of clause (d) or (<?) of sub-section (I), unless at the time when 
the loan was made, the guarantee was given or the security was 
provided by the lending company, he knew or had express notice 
that that clause was being contravened thereby. 


This section corresponds to s. 86D of the previous Act and is based on para 
106 and the redraft of s. 86D at page 3b* of the C.L.C.K. Cl. (iv) of sub s. (1) of 
the redraft has been split up into two. Where the directors control the exercise of 
not less than 50 per cent, of the total voting power of a public company, the pro- 
hibition will apply automatically. In other cases, that is, where the directors 
control less than 50 per tent of the total voting power, it will be open to the 
Government to declare that the directors have sufficient control over the company 
to make the application of the clause reasonable in the circumstances ol the case— 
Notes on Clauses. 


The C. L. C. R. state : “The Cohen Committee observed : ‘Wc consider it 
undesirable that directors should borrow from the company. If the director can 
offer good security, it is no hardship to him to borrow from other sources. Tf he 
cannot offer good security it is undesirable to obtain from the company credit which 
he would not be able to obtain elesewhere*. 


“Wc should recommend that the prohibition contained in s. 86D of the Indian 
Act should be extended to a public rompanv. the managing agent, manager or 
directors of which are accustomed to act in accordance with the directions or ins- 
tructions of any director of the lending company. The object of tins enlargement 
of the scope of the present section is to cover loans given to those companies whic 

although registered as public companies, are really private companies. . < nrec or 

of the lending company mav no. ostensibly be associated with the management of 
the borrowing compam but he mav be the moving spirit behin 1 • 

“ may not b/caly to prose .his in all cases bu. we feel that th.s P = 

coupled with our recommendations about mvestiga.ion of the a airs o t p y 
and of the ownership of its shares would prove useful in appropm.e cases In 
1 redraft of this section M e item .. of the Addendum .o the Anncxure of our 
Report) we have provided for an enhanced penalty for the co ''' ,avc " 1 '"" 
provisions of this section and also for the recovery of anv moneys P"' 1 J” “ ,n *’ 
lention of this section and a corresponding reduction in the penalty where such 
recovery has been partially made” (para iof>, C.I.C.R.) 

This was originally cl. *73 of the Bill in which alterations have been -.mric by 
the Joint Committee with the following observation : The ^ 

opinion that where anv loan gisen or any guaiantee j, w not ha . c been 

pany. which is outstanding a. the commencement of this , B ^ “ . f thf 

given or provided without the prior approval of the Central 

provisions of this dat.se had then been In force. ^ ^a perSl of Mx Months 
approval of the Central Government to the transact, on w.thin a period ot 

from the commencement of this Bill. 

•■* «w „b<i™ h» x* X”* , c 

para 105 ). 

- e • Thr evrlusion of subs (i) from banking companies 

1050. SUB.S. (2) = The exclusion or s»o w contem- 

under this sub-section makes it clear that loans to directors of 


n 
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plated as part ol its business (79). There is also no prohibition against a banking 
company tending money to concerns of which a director of the bank is also a 
director. There are certain prohibitions under this section ; but these prohibitions 
do not apply to banking companies (74). 

1 DS 1 * SUB-S. ( 4 ) In contravention of the provisions of this section the di- 
rectors sanctioned a loan to accused No. a, who was a director, for a period of one 
vcar. Before the year was out the complainant moved his fellow directors to cancel 
the earlier resolution. They refused to do this and resolved that as the year had 
not elapsed, they would not interfere. The complainant thereupon hied a complaint 
undei this sub section. I he RegiMrai was approached but he refused to intervene : 
Held that the patties to both the resolutions acted wiongly and the Registrar should 
have taken action in the matter. The Court however did not think it necessary to 
inters ene at the instance of a piivate party and to punish the different accused 
persons foi something done in 1939, especially as the loan had been repaid and no 
iresh breach under this section had been committed (75). 

296. Saving regarding book-debts. — Nothing contained in sec- 
tion 295 shall apply to a book-debt which is required to be treated 
by virtue of the provision contained in that behalf in Schedule VI 
as a loan or an advance for the purpose of preparing the balance 
sheet of the company, unless the transaction represented by the 
Ixiok-debt was from its inception in the nature of a loan or an 
advance. 

1 his section is new. The mere fa< t that toi the purpose of the balance sheet , 
a book debt is icquiied to be treated as a loan 01 an advance should not make the 
provisions of s. 273 (now s 295) applicable, unless it is clear that the transaction re- 
presented bv the book credit was, from the verv inception in the nature of a loan 
or an adsanre — Notes on Clauses. 

297. Board's sanction to be required for certain contracts in which 
particular directors are interested. — (2) Except with the consent of 
the Board of directors of a company, a director of the company 
or his relative, a firm in which such a director or relative is a 
partner, any other partner in such a firm, or a private company 
of which the director is a member or director, shall not enter 
into any contract with the company — 

(а) for the sale, purchase or supply of any goods, 
materials or services ; or 

(б) after the commencement of this Act, for under- 
writing the subscription of any shares in, or debentures of, 
the company. 

( 2 ) Nothing contained in clause (a) of sub-section ( 1 ) shall 
affect any contract or contracts for the sale, purchase or supply 

(73) Albuquerque x> Catholic Bank £1943] M. 737, [1012} 2 M.L }. 307. 55 M.L.W. 532. 

(74) Bank of Commerce Ltd. [1949] 53 C.W.N. 662. 

(75) Subbier v Lakshmna M. 452, £19421] 1 M.L.J, 520, [1942] M.W.N. 296. 
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of any goods, materials or services in which either the company, 
or the director, firm, partner or private company, as the case 
may be, regularly trades or does business, provided that the 
value of such goods and materials and the cost of such services 
do not exceed five thousand rupees in the aggregate in any 
calendar year comprised in the period of the contract or contracts. 

( 3 ) The consent of the Board required by sub-section (i) 
shall not be deemed to have been given within the meaning of 
that sub-section, unless the consent is accorded — 

(a) by a resolution passed at a meeting of the Board; 
and 

(b) before the contract is entered into, or within two 
months of the date on which it was entered into. 

( 4 ) Where such consent is not accorded to the contract 
before it is entered into, anything done in pursuance of the 
contract shall, if such consent is ultimately not accorded, be 
voidable at the option of the Board. 

(.5) Sub-sections (3) and ( 4 ) shall not apply to an> case 
where consent has been accorded to the contract before the com- 
mencement of this Act. 

This section corresponds to s. 86F of the previous Act. It is based on para 
108 of the C.L.G.R. Sub-s. (2) makes the section inapplicable where the transaction 
relates to goods or materials which are the subject of trading either by the com* 
pany or by the director or other party concerned. In such cases, within the limit 
laid down, viz that the value of the goods or the materials involved should not 
exceed Rs. 1,000 in one calendar vear, the clauses will not apply. Where the re- 
quisite consent is not accorded the contract will be voidable at the option of the 
directors —Notes on Clauses . 

4 4 We suggest that contracts for underwriting subscription or purchase of shares 
and debentures of the company should also be brought within the scope of this 
section. We need hardly add that the amendment of the section (s. 86F of the old 
Act) which we propose should not extend to contracts already in existence (para 
108 of the C.L.C.R.). 

In sub-s. (a) “five thousand rupees” has been substituted for "one thousand 
rupees" and some other changes have been made in this section by the Joint Committee. 

1052. In enacting s. 86F of the old Act the legislature wanted to suppress a 
particular mischief. It wanted that while occupying a responsible position in the 
company, the director should not be placed in a situation where there would be 
a conflict between his interest and his duty and that he does not obtain undue 
benefit by entering into profitable contracts with the company (76), The word 
4 ‘consent” in the expression “except with the consent of the Board of directors” does 
not contemplate a general consent but refers to a particular or specific contract or 
contracts. This section requires that the Board of directors should consider both 
the nature of the contract and also, the case of the particular director who wants 
to enter into the contract licfore the consent is given (76). In the last cited case 

(76) Walthandnagar Industries Ltd. v. Ratanchand [>95,1] B. $85 
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the respondent, a director of the appellant company wanted to otter Into a contract 
with the company for the supply of one tin of ghee, and the question arose whether 
by reason of entering into this contract he had ceased to be a director of the com- 
pany under s. 861 (h) of the old Act. Their Lordships held that be did. But see 
the undetftoted case where it has been held by the Allahabad High Court that a 
director might write letters to his co-directors asking for their consent and if each 
director sftting at his home wrote back giving consent, the requirements of law would 
have been fulfilled (77). Under the present section a resolution of the Board is 
necessary. 


298. Power of directors to carry on business when agent 

or secretaries and treasurers are deemed to have vacated office* etc.— 

Where in pursuance of any provisions contained in this Act, the 
managing agent or secretaries and treasurers of a company are 
deemed to have vacated or to have been suspended from office, 
or are removed or suspended from office, or cease to act or to be 
entitled to act as managing agent or secretaries and treasurers, 
or where a permanent or temporary vacancy has otherwise 
occurred in the office of managing agent or secretaries and 
treasurers, then notwithstanding anything contained in this Act, 
the Board of directors shall have power to carry on, or arrange 
for the carrying on of, the affairs of the company until the 
managing agent or secretaries and treasurers again become 
entitled to act as such, or until the company in general meeting 
resolves otherwise. 

This section is new. It is intended to give power to the directors to carry on 
the business of the company when there is a permanent or temporary vacancy in the 
office of the managing agent. This will remove all doubts as to the capacity of the 
directors to function in such cases — Notes on Clauses . 


Procedure , etc., where Director interested 
299. Disclosure of interests by director. — (2) Every director 
of a company who is in any way, whether directly or indirectly, 
concerned or interested in a contract or arrangement, or proposed 
contract or arrangement, entered into or to be entered into, by or 
on behalf of the company, shall disclose the nature of his concern 
or interest at a meeting of the Board of directors. 

(2) (a) In the case of a proposed contract or arrangement, 
the disclosure required to be made by a director under sub-section 
(2) shall be made at the meeting of the Board at which the 
question of entering into the contract or arrangement is first 
taken into consideration, or if the director was not, at the date 
of that meeting, concerned or interested in the proposed contract 
or arrangement, at the first meeting of the Board held after he 
becomes so concerned or interested. 

(7 7 ) Mahesh Co. v. Oil Mills Ud. (1955) N tl.C. 3576 (All.), 
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(b) In the case of any other contract or arrangement, the 
required disclosure shall be made at the firsts meeting of the Board 
held after the director becomes concerned or interested in the 
contract or arrangement. 

(3) (a) For the purposes of sub-sections (/) and (2), a 
general notice given to the Board by a director, to the effect that 
he is a director or a member of a specified body corporate or is 
a member of a specified firm and is to be regarded as concerned 
or interested in any contract or arrangement which may, after 
the date of the notice, be entered into with that body corporate 
or firm, shall be deemed to be a sufficient disclosure of concern or 
interest in relation to any contract or arrangement so made. 

(b) Any such general notice shall expire at the end of the 
financial year in which it is given, but may be renewed for further 
periods of one financial year at a time, by a fresh notice given in 
the last month of the financial year in which it would otherwise 
expire. 

(c) No such general notice, and no renewal thereof, shall 
be of effect unless either it is given at a meeting of the Board, or 
the director concerned takes reasonable steps to secure that it 
is brought [up and read at the first meeting of the Board after 
it is given]. 

(*/) Every director who fails to comply with sub-section (1) 
or ( 2 ) shall be punishable with fine which may extend to five 
thousand rupees. 

(5) Nothing in this section shall be taken to prejudice the 
operation of any rule of law restricting a director of a company 
from having any concern or interest in any contracts or arrange- 
ments with the company. 

This section is based on s 91 A of the previous Art, s 199 of the English Act of 
1948, and paras 96 and 97 of the C I C K and also pages sqi and *93 of the 
Report — Notes on Clauses 

Some changes have been made m this section by the Joint Committee 

The words within square brackets towards the end of cl (t) of subs ($) were 
apparently left out by mistake in both the Gazette and the Government publication 
of the Act They occur in the Bill as reported on by the Joint Committee 

1053 * Seope 2 — There was no conflict between s 8bF (sec s 297 of the 
present Act) and s 91 A (s 299 of the present Act) of the old Act The subject 
matter of s 91 A was the disclosure of interest by directors and the consequence of 
contravention thereof was that the director was liable to a fine The consequence 
of contravention of « 86F was more drastic betausc undei s 861 (h) of the Old Act 
the office of the director became vacant (78) 

(78) Walchandnagar Industries ltd v Rat ant h and [1951] ® 
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1054 / Principle :~-$S. *99. 300, 30s and 4 iG are founded upon the principle 
that “a director Is precluded from dealing on behalf of the company with himself and 
from entering into engagements in which he has a personal interest conflicting* or 
which possibly may conflict, with the interest of those whom he is bound by 
fiduciary duty to protect, and this rule is as applicable to the case of one of several 
directors as to a managing or a sole director** (79). A director is in a fiduciary 
position towards the company, and if he makes any profit on account of transactions 
of business when he is acting for the company, he must account for them to the 
company {80). So, if acting for himself, he proposes to the company a contract from 
the execution of which he will derive a profit, that profit belongs to the company (80). 

‘The liability of a director”, observed Lord Blanesburgh, “in respect of profits 
made by him from a contract in which his company is also concerned is one thing : 
his liability, if any there be, in respect of his profits from a contract in which the 
company has no interest at all is quite another. In the first case, unless by the 
company's regulations the director is permitted, subject to or without conditions, to 
retain his profit, he must account for it to the company. In the second case the 
company has no concern in his profit and cannot make him accountable for it unless 
it appears — this is the essential qualification— that in earning that profit he has made 
use either of the property of the company or of some confidential information which 
has come to him as a director of the company’ * (81). 


1055 * Disclosure of interest The contracts contemplated by this sec- 
tion in respect of which every director must disclose his interest, if any, on pain of 
penalty provided for in subs. (4) are not only contracts entered into a meeting of 
directors, but all contracts entered into at such meeting or otherwise (8a). Such 

contracts include small purchases from another firm in which the purchasing direc- 
tor is interested (8a). A letter addressed to the chairman of the Board of directors signed 
by him with the remark “ noted’* and included in one of the files of the directors’ 
correspondence, but not referred to in the minutes of any meeting, does not, of itself, 
prove disclosure as required by this section (8a). 

1056 . Nature of interest 2 —The interest which a director is bound to disclose 

is any interest which conflicts with his duty to the company. Whether the interest is of 
such a nature or not must be a question of fact in each case and decided on a 

reference to the wording of each statute (83). The interest requiting disclosure is 
not only a pecuniary interest, but every relation which can reasonably be regarded 
as capable of affecting the directors* decision (84). Where the real nature of the 
interest is known to all the directors, there is no necessity to make a formal 
disclosure (84). 

1057 . Rule of equity will also apply : -—Where the articles declared that il 

a director had any interest in a contract proposed for acceptance by the company, 
he should declare his interest or his place as director should be vacated and that 

having declared it he should not vote on the proposal, it was held ffrst, that the 

expression “declare his interest’’ meant declare the nature of his interest (85)* and 


Gas. 
*9 i 


v _ fi H.L. 

161' ait p. 194- 
MS- 


189. 


(70) North-West Transportation Co. v, Beatty [1887] is App. f 
Boulton Bros, v. New Victoria Mills [1929] A. 87, 26 A.L.J. 11 
Madras T, P. &r Publishing Firm [1915] 8« Mad. 991 

(80) Imperial M.'C. Association v. Coleman [1873] 

(81) Bell v. Lever Brothers Ltd. [1932] 161 al 

(82) Rabindra v. Emperor [1938] 42 C.W.N. 333. 

(83) Venkata Chalapathi v. Guntur Cotton get. Mills [1929] M. 353, 

Guntur Cotton & c. Mills v. Venkata Chalapathi (193*) 1 *C. 
appeal from this case was dismissed]. 

(8$ Turnbull v. West Riding Athletic Club [1894] W.N. 4, 70 L.T. 9*. 


589 ; see also 
Ramaswami v. 
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LC. 486 [see 
in which an 
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that the words were not satisfied by a mere declaration that he had aa interest in 
the matter, and secondly that the vacating of the scat would not prevent the contract 
itself from being treated as one made for the benefit of* the company ; for the rule 
of equity would apply to such a case in addition to the penalty specially mentioned 
by the article (86). 

If the words are “if he is concerned in any contract", the director will be dis- 
qualified even though he could not make any profit out of the contract (87). 

1058. Borrowing from director : —A company is entitled to borrow from 
one of its directors, but that is subject to the fundamental position that the direc- 
tor, even though disclosing his interest, does not take undue advantage of his posi- 
tion, because fundamentally the position of a direct 01 is very like that of a trustee, 
so the transaction must be tail and proper (88). 

1059. Directors holding shares in any other company Unless and so tar 
as authorized by the at tides, the Board cannot make a binding contract with any 
other company In which a member of the quorum holds shares (89). This rule ap- 
plies whether the shares are held in trust or beneficially. If the second company 
has notice of the irregularity, the first company may obtain rescission of the tian- 
sattion, even after completion, provided that rescission is still possible (89). 

1060. Where vendors become directors : —Where vendors become directors, 
they usually enter into agreements to manage for a term of years and agree not to 
trade in competition with the company. If the company wrongfully disc barges such a 
manager eitliei ducctly or by going into liquidation, he is freed from his convenant 
and may at once start a competing business (90). 

1061. Terma of articles must be strictly complied with .—Modem articles 
usualh authorize directors to make contracts in which they are personally interested, 
on disclosing their inteiest to thcii fellow directors. Such a clause is valid under the 
English law but the terms must be strictly complied with (91), and the disclosure 
must be to dtieclois who are independent and not to other directors who arc equally 
interested in the contract in question (92). 

1062. Breach of ss. 299, 300 and 302 . A bleach of the provisions of ss. 
-99- 300 and 302 bv which a director is bound to disclose any interest he has 
personally in a tiansaction that the* company is entering into does not ipso facto 
lender the transaction void (93). 

1063. SUB.S. (4) : Wheie the managing duet tot of a book-selling com- 
pany makes a small put chase of books from another concern in which he is 
mteiested and docs not disclose his mlcicst as lequiml bv tins section, lie is guilty 
under sub-s. (4) (94). 

300. Interested director not to participate or vote in JBoard’s pro- 
ceedings.— (i) No director of a company shall, as a director, take 
any part in the discussion of, or vote on, any contract or arrange- 

(86) Imperial M. C. Assn v Coleman, supia. 

(87) Star Steam Laundry Co v Dukas [1913] W.N 39, 108 1.1. 367- ^ . 

(88) Kashinath v. New A. C G. He Pressing Go N. ti95«l Nag. 582. 

(89) Transvaal Lands Co. v. New Belgian L. & D. Co f *9*41 3 , 

(90) General Bill-positing Co. v. Atkinson [1909] AC. 118: Measuies Brothers Ltd. v 

Measures [1910] « Ch. 336. __ . . , 

(91) Toms v. Cinema Co. [1915] W.N. 29; Costa Rica Rv. Co. v. K>rwood I1900] 1 
Ch. 756, on appeal [1901] 1 Ch. 746. 

(92) Lagunas Nitrate Co. v. Langtmas Nitrate Syndicate (1899] 2 Ch. 39 s * Ghukstem 

v, Barnes [1900] A.C. 240. ... # 

(93) Venkata Chalapathi v. Guntur Cotton &c Mills (supra). 

(94) Rabindra v. Emperor (supra). 
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meftt entered into, or to be entered into, by or on behalf of the 
company, if he is in any way, whether directly or indirectly, 
concerned or interested in the contract or arrangement; nor shall 
his presence count for the purpose of forming a quorum at the 
time of any such discussion or vote ; and if he does vote, his vote 
shall be void. 

(2) Sub-section (1) shall not apply to — 

(o) a private company which is neither a subsidiary 
nor a holding company of a public company; 

(b) a private company which is a subsidiary of a public 
company, in respect of any contract or arrangement entered 
into, or to be entered into, by the private company with the 
holding company thereof ; 

(c) any contract of indemnity against any loss which 
the directors, or any one or more of them, may suffer by 
reason of becoming or being sureties or a surety for the 
company; 

(d) any contract or arrangement entered into or to be 
entered into with a public company, or a private company 
which is a subsidiary of a public company, in which the 
interest of the director aforesaid consists solely in his being 
a director of such company and the holder of not more than 
shares of such number or value therein as is requisite to 
qualify him for appointment as a director thereof, he having 
been nominated as such director by the company referred to 
in sub-section (I): or 

(<?) a public company, or a private company which is a 
subsidiary of a public company, in respect of which a notifi- 
cation is issued under sub-section ( 3 ), to the extent specified 
in the notification. 

(3) In the case of a public company or a private company 
which is a subsidiary of a public company, if the Central Govern- 
ment is of opinion that having regard to the desirability of 
establishing or promoting any industry, business or trade, it 
would not lie in the public interest to apply all or any of the 
prohibitions. contained in sub-section (1) to the company, the 
Central Government may, by notification in the Official Gazette, 
direct that that sub -section shall not apply to such company, or 
shall apply thereto subject to such exceptions, modifications and 
conditions as may be specified in the notification. 

(*/) Every director who knowingly contravenes the provi- 
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sions of this section shall be punishable with fine which may 
extend to five thousand rupees. 

This section is based on s. giB of the previous Act and para 98 of the C.L.C.R. 
Not only voting bnt also participation in the discussion is prohibited to directors 
who are concerned or interested- Notes on Clauses. 

“We consider that persons holding the position of directors should possess 
sufficient integrity and independence of judgment not to be influenced by the mere 
presence of one of their colleagues at a meeting of the board. Wc have however 
provided that the interested director should not take part in the proceedings of 
Mich meeting. Our other recommendation that the quorum at board meetings should 
either be two directors or ono-third ol the number of directors whichever is higher, 
which we have made later on in this chapter, would however operate as a further 
safeguard, by doing away with the present practice of incorporating into articles of 
association clauses constituting one single director as a quorum when other directois 
are interested" (para 98 of the C.L.C.R.). 

Cl. (d) of sub-s. (2) of this section has been altered by the lx>k Sabha. 

1064 * Application : —Where a director has an interest as sharholders in 
another company, or is in a fiduciary position towards and owes a duty to another 
company which is proposing to enter into a transaction with the company of which 
he is the director, he comes within the rule laid down in this section and the tran- 
saction is voidable at the instance of the company with which it is entered into. 
He has a personal interest in the matter and owes a duty which conflicts with hi9 
duty to the company of which he is the director. It is immaterial whether the 
conflicting interest belongs to him beneficially or as a trustee for others (95). 

The corresponding 91 B ut the previous Act did not apply to a private com- 
pany by yirtue of sub s. (3) tbeicof. Where tlieieforc the articles of a private 
company did not contain a danse against including an interested director for the 
purpose of forming the quorum oi the meeting, the meeting in which the neces- 
sary' quorum was completed by including the interested director, was valid and the 
consent given by the votes of the other diicctors was a valid consent (96). The 
present section makes sub-s. (1) thereof inapplicable only to a private company 
which is neither a subsidiary nor a holding company of a public company. See 
sub-s. (it). 

106 S. Voting on the question at general meeting : — Inless specially autho- 
rized by the articles, directois cannot make contracts with the company cither on 
their own behalf or on behalf of any company 01 firm, without the sanction of 
the company in general meeting (97). This does not necessarily prevent them from 
\oting on the same question at a meeting of shareholders (98). They cannot even 
issue debentures to themselves as security foi money advanced (99), or allot shares to 
themselves (i). 

It is open to a company to agiee with a shaieholdcr to whom it owes money 
that the debt shall be set off against future calls. But where he is himself a director 
and the managing agent, he cannot validly vote foi a resolution authorising such 


(95) T. R. Pratt (Bombay) Ltd v. M. T. Ltd. [193#] P.C. *59> [»95»J Bom 4*L 4* 

C.W.N. 7*3. (P.C.). s 

(96) Mahesh Co. v. Oil Mills 1 td. (1955) N.lf .C*. 3376 (All.). 

(97) Transvaal Lands Co i» New Belgian I . & P. Co. (supra) 

r "orti-Wwf ^Transpomiion Co. v. Beatty >upta^; Burland v. Eaile [190*] A.C. 


Parkei v. Mckenna 


( 98 ) 


8s at p. 94 ; but see <Jook v . Deaks [1916 
Cox v . Dublin City Distillery No. a [1915, 
Neal v . Quinn [1916] W,N, «*$. 
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m off. The icsolution would be invalid when the necessary quorum is lacking 
without sdch director’s presence. Such a shareholder can therefore on liquidation be 
placed in the list of contributories in respect of an unpaid share money (a). 

1066. Voting at directors’ meeting : —Where the directors vote in favour 
of a resolution allotting shares to themselves and other persons, such a resolution 
is bad so far as it relates to any allotment to the directors voting in respect thereof, 
and an interlocutory injunction will be granted restraining such directors from 
exercising voting powers in respect of the shares so allotted to them, but the reso- 
lution as a whole is not bad and the allotments to persons other than directors arc 
valid (3). Voting by an interested diicctoi for a transaction in which he is interested, 
will not per se lendci the conti act either void or voidable. But non-disclosure or 
voting when but for the vote the contract would not have been sanctioned, will in 
all cases rcndci the interested diiectot liable to account ioi “secret profits 4 * (4). 

11 two directors aie iiitcicslcd in a transaction, the objection will not be removed 
by splitting up the resolution and each diicctoi voting only on the part affecting 
the* other (39). A icsolution reducing the quorum foi the purpose of enabling those 
not interested to pass the resolution is invalid (5). 

A resolution author i/ing the issue of debentures in which the directors aie per- 
sonally interested is a nullity ; but the company 111a) be estopped by circumstances 
from alleging the invalidity of the debentures (fi). 

1067. Quorum No director is entitled to join in forming a quorum for 
the consideration of matters in respect ol which he is not entitled to vote (7). At a 
Board meeting at which D, a director, was not piesent, a resolution was passed feu 
the issue of debentures for D as security for all ntonevs due or to become due from 
the company to D and Y (another director). There was no entry in the minute book 
that Y did not act or vote in relation to this icsolution, but evidence was adduced 
to show that at the same meeting a previous icsolution was passed that the quorum 
of directors shall be reduced to two, so as to enable the resolution for the issue 
of debentures to be passed by the two other dircctois present. Held that the resolu- 
tion for the issue of debentures was invalid for want of a disinterested quorum and 
that the lesolution for tcduction ol the quoium, .1 in fact passed, was itself invalid 
as it was passed only foi the purpose of enabling \ to obtain an interest in *hc 
company’s property (8). 

1068. Articles under Act VI of 1882 Although this section and the pic- 

vious one impose a penalty, articles adopted undei the Act of 1882, though un- 
amended after the passing ol the previous Act, were not rendered ultra vires nor the 
contract void thereby (9). 

1069. Effect of non-disclosure of interest : -Non-disclosure of the interest of 
a diiectot or voting by him would not under the previous Act per se render 
the contract voidable, but would rendei the inteicsted dilector liable to account for 
secret profits (10). 

(а) Pandalai v. South Indian Gcneial Assiuaiuc Cn [194a] M. 95, [19ft] 2 M.L.J. 
595, f 194a] Mad. ago, 201 J.C. 374. 

(3) Neal v. Quinn [1916] W.N. 223. 

(4) Venkata Chalapathi v Guntur Cotton &<. Mills [1929! M. 353, 1 15 I.G. 480. Sec 
[1932] P.C. 244 where an appeal from this decision was dismissed by the Privy 
Council 

(5) North Eastern Insurance Go. [19115] W.N. 210, 31 J’.L.R. 428. 

(б) Victors Ltd. v. Lingard [1927] i Gh. 323. 

(7) In re Sir Hormusji A. Wadia [1921) 23 Bom. L.R 1104; North Eastern In- 
surance Go. [1919] 1 Gh. 198. 

(8) North-Eastern Insurance Go.' [10*9] 1 Gh 198. 

(9) Venkata Ghalapatlii v. Guntur Gotten $cc. Mills [1929] M. 353, [1928] M.W.N. 481. 

(10) Ibid. 
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Where the interest of a directoi in the contract is such that it is likely to pro • 
duee a conflict between his duty t« the company and his duty or interest in the 
other party to the contract, he is bound to disclose it ; but if the whole body of 
the directors was already aware ot su<h inteicst, tormal disclosure was not necessary (n). 

1070. Pleading In a charge of non-disclosure by a director of his interest 
m a particular contract or transaction the pleading must not only include allegations 
of existence of such interest, but also the fact or allegation of non-disclosure, or in 
other words, the breach of the obligation (12). 

1071. Internal management The principle of the English law as to inter- 
nal management applies to a case ot disability of directors arising under this section. 
The reason for the rule is that it would be disastrous in a business community if 
contracts made with companies would be impeached on account of matters known 
to the company, but not known to the othei contracting party (13). So this section 
will not deprive a thiul party ot the benefit of his conti act with the company who 
has no notice of the detect in the dim tor’s authority. Such a person will be en- 
titled to assume that the internal management of the company is propetly conducted. 
But if the thiid paity is shown u. have knowledge of the real state of affairs, the 
transaction is voidable as against him (14). 

301. Register of contracts, companies and firms in which directors 
are interested. — (i) A register shall he kept by every company, 
in which shall be entered particulars of all contracts or arrange- 
ments to which section 297 or 299 applies, including the following 
particulars, namely: — 

(a) the dale of the contract or arrangement; 

(/>) the names of the parties thereto; 

(.<•’) the principal terms and conditions thereof; 

( d ) the date on which it was placed before the Board ; 

(e) the names of the directors voting for and against 

the contract or arrangement and the names of those 

remaining neutral. 

(2) Particulars of every such contract or arrangement shall 
be entered in the register aforesaid within three days of the 
meeting of the Board at which the contract or arrangement is 
approved ; and the register shall be placed before the next meet- 
ing of the Board and shall then be signed by all the directors 
present at that meeting. 

(2) The register aforesaid shall also specify, in relation to 
each director of the company, the names of the bodies corporate 
and firms of which notice has been given by him under sul>- 
section (3) of section 299. 

(k i) Ibid, and sec also Imperial M. C. Assn, v Coleman [1871] 6 Ch. App. 558; 

Costa Rica Ry. Coo v. Forwoud (supia). 

(12) Venkata Ghalapathi v. Cumin Cotton &c Mills, (supia) per Srinivasa A>yangar, 

(13) T. R. Pratt (Bombay) ltd. v E. D. Sassoon & Co. [1936] B. 62, 37 Bom. I..R. 

078. 161 I.C. 126. 

(M) 1 '. R. Pratt (Bomhav) Tad. v. M T Ud. (Note 05, supra). 
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(4) If default is made in complying with the provisions of 
sub-section (I), (2) or (J), the company, and every officer of the 
company who is in default, shall, in respect of each default, be 
punishable with fine which may extend to five hundred rupees. 

(5) The register aforesaid shall be kept at the registered 
office of the company; and it shall be open to inspection at such 
office, and extracts may be taken therefrom and copies thereof 
may be required, by any member of the company to the same 
extent, in the same manner, and on payment of the same fee, as 
in the case of the register of members of the company; and the 
provisions of section 163 shall apply accordingly. 

This section is new. Herein provision has been made for the maintenance of 
a register as in s. 91 A (3) of the previous Act — Notes on Clauses 

Some changes have been made in this section by the Joint Committee which has 
inserted sub-s. (3) therein. 


302. Disclosure to members of director’s interest in contract ap- 
pointing manager, managing director, managing agent or secretaries 
and treasurers. — ( Z) Where a company — 

(a) enters into a contract for the appointment of a 
manager of the company, in which contract any director of 
the company is in any way, whether directly or indirectly, 
concerned or interested; or 

( b ) varies any such contract already in existence and 
in which a director is concerned or interested as aforesaid; 

the company shall, within twenty-one days from the date of 
entering into the contract or of the varying of the contract, as 
the case may be, send to every member of the company an abstract 
of the terms of the contract or variation, together with a memo- 
randum clearly specifying the nature of the concern or interest 
of the director in such contract or variation. 

( 2 ) Where a company enters into a contract for the appoint- 
ment of a managing director of the company, or varies any such 
contract which is already in existence, the company shall send an 
abstract of the terms of the contract or variation to every mem- 
ber of the company within the time specified in sub-section {1 ) ; 
and if any other director of the company is concerned or interest- 
ed in the contract or variation, a memorandum clearly specifying 
the nature of the concern or interest of such other director in the 
contract or variation shall also be sent to every member of the 
company with the abstract aforesaid. 

(3) Where a company proposes to enter into a contract for 
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the appointment of a managing agent or of secretaries and 
treasurers, in which contract any director of the company is 
concerned or interested as aforesaid, or proposes to vary any 
such contract already in existence in which a director is concern- 
ed or interested as aforesaid, the company shall send the abstract 
and memorandum referred to in sub-section (2) to every member 
of the company, in sufficient time before the general meeting 
of the company at which the proposal is to be considered. 

( 4 ) Where a director becomes concerned or interested as 
aforesaid in any such contract as is referred to in sub-section 
( 1 ), (2) or (3) after it is made, the abstracc and the memoran- 
dum, if any, referred to in the said sub-section shall be sent to 
every member of the company within twenty-one days from the 
date on which the director becomes so concerned or interested. 

(5) If default is made in complying with the foregoing 
provisions of this section, the company, and every officer of the 
company who is in default, shall be punishable with fine which 
may extend to one thousand rupees. 

( 6 ) All contracts entered into by a company for the appiont- 
ment of a manager, managing director, managing agent or 
secretaries and treasurers, shall be kept at the registered office of 
the company ; and shall be open to the inspection of any member 
of the company at such office; and extracts may be taken there- 
from and copies thereof may be required by any such member, 
to the same extent, in the same manner and on payment of the 
same fee, as in the case of the register of members of the com- 
pany; and the provisions of section 163 shall apply accordingly. 

(2) TJfie provisions of this section shall apply in relation to 
any resolution or proposed resolution of the Board of directors 
of a company appointing a manager or a managing or whole- 
time director, or varying any previous contract or resolution of 
the company relating to the appointment of a manager or a 
managing or wholetime director, as they apply in relation to any 
contract or proposed contract for the like purpose. 

This section corresponds to s. 91 C of the previous. Act It implements the follow- 
ing recommendation of the C. I C R. : “As regards s 91 Ci of the Act we propose 
that the whole section should be extended to contracts or arrangements for the ap 
pointraent of managing directors. Wc also recommend that a provision should he 
made foi the supply to any member of the companv, who may ask for it, a copv 
of the iclevant contract on payment of a fee of six annas per hundred words (para 
99 of the C. L C. R ). 

Some change* have been made in this section too by the Joint Committer, 
especially in snb-s. ( 4 )- Sub-s (7) h-s been added bv the lok Sabha. 
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1072* What it a contract within tbit section The appointment by the 
directors of one of their body as chairman or as managing director without remune 
ration is not a contract within the meaning of this section, being merely a delegation 
of power ; but where a resolution is passed at a Board meeting that one at the 
directors be appointed managing director at a remuneration and that director is 
present and accepts the appointment, theie is a contract between the company and 
the director, and the latter should not vote in support of the resolution (15). 
Allotment of shares has also been held to be such a contract (16). 

1073. Interest The interest lequiring disclosure is not only pecuniary 
interest, but every relation that can reasonably be regarded as capable of affecting 
the directors’ decision (17). 

1074* A breach of this section does not tp\o facto render the transaction void 
or voidable (18). 


Register of Directors, etc. 

303. Register of directors, managing agents, secretaries and 
treasurers etc. — (2) Every company shall keep at its registered 
office a register of its directors, managing director, managing 
agent, secretaries and treasurers, manager and secretary, con- 
taining with respect to each of them the following particulars, 
that is to say: — 

(a) in the case of an individual, his present name and 
surname in full; any former name or surname in full; his 
usual residential address; his nationality; and, if that na- 
tionality is not the nationality of origin, his nationality of 
origin ; his business occupation, if any ; if he holds the office 
of director, managing director, managing agent, manager 
or secretary in any other body corporate, the particulars of 
each such office held by him; and except in the case of a 
private company which is not a subsidiary of a public com- 
pany, the date of his birth ; 

( b ) in the case of a body corporate, its corporate name 
and registered or principal office ; and the full name, address, 
nationality, and nationality of origin, if different from that 
nationality, of each of its directors ; and if it holds the office 
of managing agent, secretaries and treasurers, manager or 
secretary in any other body corporate, the particulars of each 
such office; 

(c) in the case of a firm, the name of the firm, the full 
name, address, nationality, and nationality of origin, if 
different from that nationality, of each partner; and the 

(ifi) Foster v. Foster [1916] 1 Ch. 53a 

06 ) Quinn v. Robb [1916] 141 L.T. Jo. f> 

0 7) Venkata Chalapathi v. Guntur Cotton &c. Mills [1929] M. 353, 115 I,G. 486. 
(18) Ibid. 
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date on which each became a partner; and if the firm holds 
the office of managing agent, secretaries and treasurers, 
manager or secretary in any other body corporate, the parti- 
culars of each such office; 

(d) if any director or directors have been nominated 
by a body corporate, its corporate name ; all the particulars 
referred to in clause (a) in respect of each director so nomi- 
nated, and also all the particulars referred to in clause ( b ) 
in respect of the body corporate ; 

(e) if any director or directors have been nominated 
by a firm, the name of the firm, all the particulars referred 
to in clause (a) in respect of each director so nominated, 
and also all the particulars referred to in clause (c) in 
respect of the firm. 

Explanation. — For the purposes of this sub-section — 

( 1 ) any person in accordance with whose instructions, 
the Board of directors of a company is accustomed to act 
shall be deemed to be a director of the company; 

(2) in the case of a person usually known by a title 
different from his surname, the expression “surname” means 
that title; and 

(5) references to a former name or surname do not 
include — 

(?) in the case of a person usually known by an 
Indian title different from his surname, the name by 
which he was known previous to the adoption of, or 
succession to, the title; 

(«) in the case of any person, a former name or 
surname, where that name or surname was changed or 
disused before the person bearing the name attained the 
age of eighteen years, or has been changed or disused 
for a period of not less than twenty years ; and 

(Hi) in the case of a married woman, the name or 
surname by which she was known previous to the 
marriage. 

(2) The company shall, within the periods respectively 
mentioned in this sub-section, send to the Registrar a return in 
the prescribed form containing the particulars specified in the 
said register and a notification in the prescri)>ed form of any 
change among its directors, managing directors, managing agents, 
secretaries and treasurers, managers or secretaries or in any of 
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the particulars contained in the register, specifying the date of 
the change. 

The period within which the said return is to be sent shall 
be a period of twenty-eight days from the appointment of the 
first directors of the company and the period within which the 
said notification of a change is to be sent shall be twenty-eight 
days from the happening thereof. 

( 3 ) If default is made in complying with .sub- section ( 1 ) 
or ( 2 ), the company, and every officer of the company who is in 
default, shall be punishable with fine which may extend to fifty 
rupees for every day during which the default continues. 

This seclion is based on s. 87 of the previous Act. s. 200 of the English Act 
of 1948 and recommendation of the C. 1 4. G. in para 112 of their Report— Notes on 
Clauses . 

Some changes have been made in this section by the Joint Committee. 

1075 . Meaning of “manager” Unless a person is in charge of the entire 

business of a company, he cannot be deemed to be the “manager” thereof. A person 
in chaxge of a branch bank therefore does not come within the purview of the 

term “manager” as used in this section (19). See notes to s. 2 (24) ante . 

1076 . Outsiders not bound to search registers : — Outsiders arc not affected 
with notice of all that is contained in the registei of directors kept under this section (20). 
Notwithstanding the provisions of this section, the appointment of a director still 
remains part of “the indoor management” of the company, and outsiders are not 
bound to search the registei for ascertaining whether a peison acting as a director 
for some length of time is also a director tie juic (so). 

1077 . Sub-s, ( 3 ) : Where a staluloiv duty is cast upon a company to do 

something, it must take steps to see that it is auarc of all the changes it has to 

notify to the Registrar and if it fails to do so. then the company becomes liable 
for the default (21). The scheme of penalties in the Act makes the company liable 
for every default without pToof of negligence. Hence no distinction can be made 
between facts which arc available from the records of the company and facts which 
are not (21). 

The word “who” refers only to an officei of the company and not to the 
company, and the words “knowingly and wilfully” can only relate to a person and 
not to a company. So it is unnecessary in a case against the company for the pro- 
secution to prove that anybody connected with the company had knowledge of the 
change (22). 

Forma : — For the form of particulars of directors, etc. and for that of altera- 
tion in those particulars, pursuant to this section, see Form No. 32 and Form No. 33 
respectively in Annexturc ‘A’ of the Companies (Centtal Government's) General Rules 
and Forms, 1956 — printed as Appendix B. 

(igJBasant v . Emp. [1917] 19 Ct. L. J. 215, 43 1 C. 79 *. 

(20) Pudumjce k Co. v. Moos [1926] B. 28, 27 Bom. i.R. 1218, following Mahonv v. 

East Holvford Mining Go. [1875] 7 H.L. 869: T.R. Pratt k Co. (Bombay) Ltd. 

v. E. D/ Sassoon k Co. Ltd. [1*936] B. 62, 37 Bom. L.R. 978, 161 I.C. 126. 

(21) Public Prosecutors. Coimbatore National Bank [194,8] M. 214, [1943] 1 M.L.J. 119, 

[19421 M.W.N. 761. 

(as) Ibid : Public Prosecutoi v. B. V. A. Lury k Co. [1942] M. 73, 197 I.C. 265, [1941] 

M.W.N. 118 (Cr.), [1941] a M.L.J. 487* 
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304. Inspection of the register. — (7) The register kept under 
section 303 shall be open to the inspection of any member of the 
company without charge and of any other person on payment of 
one rupee for each inspection during business 'hours subject to 
such reasonable restrictions as the company may by its articles 
or in general meeting impose, so that not less than two hours 
in each day are allowed for inspection, 

(2) If any inspection required under sub-section (7) is 
refused, — 

(a) the company, and every officer of the company who 
is in default, shall be punishable with fine which may 
extend to fifty rupees; and 

(/>) the Court may, by order, compel an immediate 
inspection of the register. 

This section cotusponds to sub ss («}) (4) and (5) of s 87 of the piewotis Act 

and s aoo (6), (7^ and (8) of the Fnglish Act ol 1048 

Some changes have been made in this section by the Joint Committee 
See notes to th< last section 

305. Duty of directors etc., to make disclosure. — Every director 
[including a person deemed to he a director by virtue of the 
Explanation to sub-section ( 1 ) of section 303], managing 
director, managing agent, secretaries and treasurers, manager or 
secretary of any company, who is appointed to the office of 
director, managing director, managing agent, secretaries and 
treasurers, manager or secretary of any other body corporate 
shall, within twenty days of his appointment, disclose to the 
company aforesaid the particulars relating to the office in the 
other body corporate which are required to be specified under 
sub-section (7) of section 303; and if he fails to do so, he shall 
be punishable with fine which may extend to five hundred rupees. 

Thu section is new It is consequential on and implements the provisions of 
cl *8i (now s 308 ) — Notes on Clauses 

306. Register to be kept by Registrar and inspection thereof.— 

(7) The Registrar shall keep a separate register or registers in 
which there shall be entered the particulars received by him 
under sub-section (2) of section 303 in respect of companies, so 
however that all entries in respect of each such company shall be 
together. 

( 2 ) The register or registers aforesaid shall be open to 
inspection by any member of the public at any time during office 
hours, on payment of the prescribed fee. 


79 
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This section also is new. It is consequential on sub-cl. (») of d. *81 (now a. 305). 
It will enable any membet of the public to obtain essential information about the 
directors etc. of companies— Notes on Clauses . 

Form : — For the form of register of directors, etc. to be kept by the Registrar 
in puisuance of this section, sec Form No. 34 in Annexure 'A 1 of the Companies , 
(Central Government's) General Rules and Forms, 1956 — printed as Appendix B. 


Register of Directors' Shareholdings. 

307. Register of director*’ shareholdings, etc— (1) Every com- 
pany shall keep a register showing, as respects each director of 
the company, the number, description and amount of any shares 
in, or debentures of, the company or any other body corporate, 
being the company’s subsidiary or holding company, or a subsi- 
diary of the company’s holding company, which are held by him 
or in trust for him, or of which he has any right to become the 
holder whether on payment or not. 

( 2 ) Where any shares or debentures have to be recorded in 
the said register or to be omittd therefrom, in relation to any 
director, by reason of a transaction entered into after the com- 
mencement of this Act and while he is a director, the register 
shall also show the date of, and the price or other consideration 
for, the transaction : 

Provided that where there is an interval between the agree- 
ment for any such transaction and the completion thereof, the 
date so shown shall be that of the agreement. 

(.?) The nature and extent of any interest or right in or over 
any shares or debentures recorded in relation to a director in the 
said register shall, if he so requires, be indicated in the register. 

( 4 ) The company shall not, by virtue of anything done for 
the purposes of this section, be affected with notice of, or be put 
upon inquiry as to, the rights of any person in relation to any 
shares or debentures. 

(5) The said register shall, subject to the provisions of this 
section, be kept at the registered office of the company, and shall 
be open to inspection during business hours (subject to such 
reasonable restrictions as the company may, by its articles or in 
general meeting, impose, so that not less than two hours in each 
day are allowed for inspection) as follows: — 

(a) during the period beginning fourteen days before 

the date of the company’s annual general meeting and ending 

three days after the date of its conclusion, it shall be open 
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to the inspection of any member or holder of debentures of 
the company; and 

(b) during that or any other period, it shall be open to 
the inspection of any person acting on behalf of the Central 
Government or of the Registrar. 

In computing the fourteen days and the three days mention- 
ed in this sub-section, any day which is a Saturday, a Sunday or 
a public holiday shall be disregarded. 

(6) Without prejudice to the rights conferred by sub- 
section (5), the Central Government or the Registrar may, at any 
time, require a copy of the said register, or any part thereof. 

(7) The said register shall also be produced at the com- 
mencement of every annual general meeting of the company and 
shall remain open and accessible during the continuance of the 
meeting to any person having the right to attend the meeting. 

If default is made in complying with this sub-section the 
company, and every officer of the company who is in default, 
shall be punishable with fine which may extend to five hundred 
rupees. 

(A') If default is made in complying with sub-section ( 1 ) 
or (2), or if any inspection required under this section is refused, 
or if any copy required thereunder is not sent within a reason- 
able time, the company, and every officer of the company who 
is in default, shall be punishable with fine which may extend 
to five thousand rupees and also with a further fine which may 
extend to twenty rupees for every day during which the default 
continues. 

(P) In the case of any such refusal, the Court may also, 
by order, compel an immediate inspection of the register. 

(10) For the purposes of this section — 

(a) any person in accordance with whose directions 
or instructions the Board of directors of a company is 
accustomed to act, shall be deemed to be a director of the 
company; and 

(b) a director of a company shall be deemed to hold, 
or to have an interest or a right in or over, any shares or 
debentures, if a body corporate other than the company 
holds them or has that interest or right in or over them, 
and either — 

(i) that body corporate or its Board of directors 
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is accustomed to act in accordance with his directions 
or instructions; or 

(ii) he is entitled to exercise or control the exer- 
cise of one-third or more of the total voting power 
exercisable at any general meeting of that body 
corporate. 

This section is new and is based on s 1% of the English Act of 1948 which has 
betn letommtndcd foi incorporation in para 100 of the C I C R — Note t on Clauses 

308. Duty of directors and persons deemed to be directors to 
make disclosure of shareholdings. — (2) Kvery director of a com- 
pany, and every person deemed to be a director of the company 
by virtue of sub-section (10) of section 307, shall give notice to 
the company of such matters relating to himself as may be 
necessary for the purpose of enabling the company to comply 
with the provisions of that section. 

(2) Any such, notice shall be given in writing, and if it is 
not given at a meeting of the Board, the person giving the notice 
shall take all reasonable steps to secure that it is brought up and 
read at the meeting of the Board next after it is given. 

(3) Any person who fails to comply with sub-section (1) 
or (2) shall be punishable with imprisonment for a term which 
may extend to two years, or with fine which may extend to five 
thousand rupees, or with both. 

Ihis stition is consequential on cl (now s $07) and is based on s ic)8 ol 
the Fnglish Ad of 1048 — Notes on (busts 

* In older that the provisions of this section (s ^07) ma> be. enforced, it is 
ncxcssaiv that an obligation should be impostd on the din dor of a company and 
on t\rr) person who is deemed to be a dirtetor to give notice to the company of 
all such muttcis relating to himself as arc Kquiied undo this section’ (paid 100 of 
the C 1 C R) 

Some changes ha\e been madt in this section by the Joint Committee 

Remuneration of Directors 

309. Remuneration of directors — (1) The remuneration pay- 
able to the directors of a company, including any managing or 
whole-time director, shall he determined, in accordance with and 
subject to the provisions of section l f >8 and this section, cither 
by the articles of the company, or by a resolution or, if the 
articles so require, by a special resolution, passed by the com- 
pany in general meeting. 

(2) A director may receive remuneration either by way of 
a monthly payment, or by way of a fee for each meeting 
attended, or partly by the one way and partly by the other. 
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(3) In lieu of or in addition to the remuneration specified 
in sub-section (2), remuneration may be paid to a director who 
is either in the whole-time employment of the company or a 
managing director, at a specified percentage of the net profits 
of the company: 

Provided that such percentage shall not exceed five for any 
one such director, or where there is more than one such director, 
ten for all of them together. 

( 4 ) In the case of a director who is neither in the whole- 
time employment of the company nor a managing director and 
whose remuneration does not include anything by way of a 
monthly payment, the company may, by special resolution, 
authorise the payment, to such director, or where there is more 
than one such director, to all of them together — 

(a) if the company has a managing or whole-time 
director, a managing agent or secretaries and treasurers, 
or a manager, of a commsision not exceeding one per cent, 
of the net profits of the company; 

(b) in any other case, of a commission not exceeding 
three per cent, of the net profits of the company. 

(5) The net profits referred to in sub-sections (3) and (4) 
shall be computed in the manner referred to in section 198, 
sub-section (1). 

( 6 ) No director of a company who is in receipt of any 
commission from the company and who is either in the whole- 
time employment of the comapny or a managing director shall 
be entitled to receive any commission or other remuneration 
from any subsidiary of such company. 

(7) The special resolution referred to in sub-section (4) 
shall not remain in force for a period of more than five years, 
but may be renewed, from time to time, by special, resolution 
for further periods of not more than five years at a time: 

Provided that no renewal shall be effected earlier than one 
year from the date on which it is to come into force. 

(S) The provisions of this section shall come into force 
immediately on the commencement of this Act or, where such 
commencement does not coincide with the end of a financial year 
of the company, with effect from the expiry of the financial 
year immediately succeeding such commencement. 
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(?) The provisions of this section shall not apply to a 
private company unless it is a subsidiary of a public company. 

This section is new. It is based on para 87 of the C.L.C.R. The maximum 
remuneration which may be paid to the managing director or director who is in the 
whole time employment of the company, by way of percentage of profits of the com* 
pany, has been fixed at 5 per cent, [sub-s. (3)].— Notes on Clauses . 

This was originally cl. *87 of the Bill in which alterations have been made by 
the Joint Committee with the following observation : “Sub-clause (t) has been 
amended so as to make it clear that the determination of the remuneration of the 
directors under the provisions of this clause should be in accordance with new clause 
197 (now #. 198) which imposes an overall limit on managerial remuneration. The 
Committee consider that where there is more than one full time or managing director, 
the percentage of net profits payable to all of them may be raised to ten, taking into 
consideration the overall limit of eleven per cent, imposed by clause 197 — (now s. 198). 
New sub-clause (5) provides for the manager in which the net profits should be 
computed for the purpose of this clause. In new sub-clause (8), the Committee have 
made an addition to provide for the case where the commencement of the Act does not 
coincide with the end of the financial year of the company” (vide J. C. R., para 106). 

Detailed provision has been made in this section regarding the remuneration of 
directors. 

The Lok Sabha has made alterations in sub-ss. (1) and (4) of this section. 

For the provision of remuneration of a director under the previous Act, see rcg. 
f>9 of Table A of that Act, the case law under which is given below : 

1078 . Power to fix directors’ remuneration : — When the remuneration of a 
director has been fixed by the company, the company has power to reduce his remu- 
neration when it think fit (23). A company with power from time to time to fix 
the remuneration of the dircctois can discriminate between directors with regard to 
the amount of their remuneration (54). If the remuneration is provided in the arti- 
cles ir cannot be changed without a special resolution (25). 

1079 . Director’s right to remuneration : — The directors are not trustees for 
the creditors of the company. They having acted bona fide in the interest of the 
company are entitled to vote themselves remuneration befoie the expiration 
of the year wlieie the ai tides provide that their remuneration should be 
by way of annual salary (26). Where the articles provided : “The board shall be 
entitled to set apart and receive for their services a sum at the rate of £500 per 
annum for the chairman and £350 per annum for each other director, reckoned from 
the incorporation of the company, it was held by Rigby, L. J. that the setting apart 
of the money by a resolution of the board was not a condition precedent to the 
right of a director to leccivc the sum, and that the right was an absolute right (47). 

1080 . Where no remuneration : — Where the articles provided that the di- 
rectors were to receive no remuneration until a dividend had been paid, and the 
directors took remuneration, they were held jointly and severally liable to repay 
the money with interest (48). Directors are not servants of the company and us 
such are not entitled to remuneration for their labour according to value, except 
in so far as it is provided in the articles (49). 

(23) Foster v. Foster [1916] 1 Ch. 534. 

(44) Foster v. Foster [1916} 1 Ch. 534. 

(45) Boschoek Proprietary Co. v. Fukc [1906] 1 Ch. 148. 

(46) A. M. Wood’s Ships’ Woodite Protection Co. [1892] 64 L.T. 7O0. 

(47) Nell v. Atlanta G. & S. C. Mines [1895] 11 T.L.R. 407. 

(48) Whitehall Court, Ltd. [ 1887I r,6 L.T. 480. 

(49) Dunston v. Imperial G. L. Sc W. Coke Co. [1834] 3 B. & Ad. 145. 
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1061* Division of remuneration and time of, payment : —Where the articles 
provide that there should be allowed to each of the directors out of the company's 
funds a certain sum per annum as remuneration to be paid at such times as the 
ditcctors may determine, it is a condition precedent to tlic right of a director to 
sue for remuneration (30), or how the remuneration is to be divided (31). No in- 
dividual director can sue the company for liis fees until the directors have made 
a formal division of the amount available ($2). 

1082 * Directors cannot get travelling allowances A director is not en- 
titled to any remuneration beyond what has been sanctioned by the articles for 
doing an act which would be his duty as a directoi to do (33). Directors arc not 
entitled to get travelling expenses unless the payment is expressly authorized by 
the articles or by the company in general meeting (34), e\cn though they be entitled 
to be indemnified against all expenses (35). 

1083 * Quantum meruit: — A directoi who aftei vacating his office continues 
to act as a director, is not entitled to a quantum meruit for his services, and if paid, 
the company can recover the amount (36). The obligation to pay on a quantum 
meruit basis does not however depend on an inference of fact from the conduct of 
the parties, but on an inference which tlic law imposes on the parties where the 
work has been done 01 goods have been delivered undei what purpoits to be a 
binding contract but is not so in fact. The law imposes on the party accepting such 
service or such goods the obligation to pay for them (37). 

1084. Rate of remuneration Remuneration “at the late of*’ so much pei 
annum voted at the general meeting accrues fioiti the date of the meeting (38) and 
can be recovered for broken part of a ycai (30). But if the terms on which the 
directors are appointed provide for so much per annum as remuneration, a directot 
is entitled to remuneration only foi each complete vear of service (40V Articles not 
being a contract between the company and Lhc dim tens, an alteration of the articles 
cannot retrospectively affect the terms as to sen ices already pci formed (41). 

Ill a voluntary winding up the directois continue as such after the passing of the 
resolution for winding up (42). So where a toll year's seivicc is icquired to entitle 
a directoi to remuneration, scivice after commencement of the winding up may count 
to make up the year (43). 

1085 . Resolution to forego remuneration : - li a directoi take part in a 
resolution of the board determining that no remuneration is to be paid to the direc- 
tors for a particular ycai, he cannot claim anv rcinunciation for that year (44). Such 
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( 34 ) 

( 35 ) 

( 36 ) 

(37) 
(SB) 

(39) 

(40) 


Caridad Copper Mining Co. v. Swallow [iqo»l 2 K.B. 44. 

Morrel v . Oxford Cement Co. [1910] 26 T l .R. 682 • Joseph v. Sonora I, Kc Timbei 
Co. [1918] 34 T.L.R. 220. 

Joseph v. Sonoral L. 8 c Tirnbci Co. [i<)i 8 | 34 FT R. 220. 

Diksnit 8c Co. v. Mathura Piasad [1925] -17 All 9*. 22 A I J. 8K3. 

Young v . Naval & Military Society [1905] 1 K.B 887 
Marmor Ltd. v. Alexander f 1908I S.C. 78 

Bodega Co. [1904! 1 Ch. 27O ; Consolidated Nickel Mines [1914] 1 Gh. B83. 
Cravcn-Ellis v' Canons, Ltd. (1936! 5 2 T.l ,R. f»p>7 (C.A.). 

London Gigantic Wheel Co. [1908I 24 T.L.R. O18. ^ .... . 

Swabey v. Port Darwin Co. [1901] i Meg. 386 ; Diamond v. English Sewing Cotton 

tolton'^New Beaton Co. [1899] 1 Ch. 7715 ; Mr Connell’s Claim J1901I > Ch. 
7*8; Inman v. Ackroyd & Best. Ltd. [1901] 1 QB. fits; Shaws, Brvant & Co. 
f«9oi] W.N. 1*4. 45 S.J. 580. 

Swabey v. Port Harwin Co. (supra). 

Sec ss. 490 and 491. 

Shaws, Bryant Sc Co. (supra). 

McConnell's Claim (supra). 
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resolution may however be rescinded by a subsequent resolution and if this is done, 
r dm u iteration will be payable as from the date of the rescinding resolution (45), 
Neither uselessness of the director's services, nor that they have diminished, can be 
successfully pleaded as a bar to the claim. 

1086. Remuneration ia not due In the character of member ; — The remu- 
neration is not due to a director in his character of a member of the company and 
is provable as a debt on winding up in competition with the ordinary creditor (46). 
Payment 10 a person for special skill and attention is none the less a provable debt, 
although the person is a director, or although under the articles a director must be 
a member (47). 

1087. Set-off : Wluie a company owed to its ditec tors his fees and the 
directors owed to the company interest on his shave calls, the company could not 
adjust the fees with interest without the directors’ consent (48). “By common law 
there is no right of set off between panics mutually indebted, in the absence of an 
agreement to that effect. And the rule of equity follows the laws unless there arc 
special circumstances connecting the debts besides the mere fact oi mutuality on 
which the relief can be founded” (49). As to lien sec notes to reg. 9, Tabic A. 

1088. Cestui que trust of a director : A director’s remuneration is not 
profit dcri\cd from his qualification shares. Whcic he is a trustee for those shares 
his cestui que trust is not entitled to the amount of the remuneration (50). 

Directors who in a debenture holder’s action nic appointed receivers and managcis 
at a remuneiation continue as directors and air luxeilhelcss entitled to their rcmnncid- 
tion as directors (51). 

1089. Remuneration at a precentage of 'profits* : — There is no presump- 
tion that the directors' fees are to be paid out of profits (52). The meaning of the 
word “profits” in an article providing lcmunciaiinn of the directors by a pencil 
tage of profits was dicussed in Frames v. Bultfonlein Mines Co. (53). Where a direc 
tor, managing director or manager is entitled to be paid a percentage of “profits”, 
it is a question of const ruet ion what “piofits” means. Prima facie it means profits 
arising from the carrying on the company’s business as a going concern and the 
percentage is not pavablc on profits made l» the sale of the whole undertaking of 
the company in winding up (54), but is payable on piofits in kind earned while the 
rompany is a going concern, even though not converted into cash until the winding 
up (55). As income tax payable by the company is part of its profits (56), the per 
ccniagc is to be calculated on the profits before deduction of the tax (57). 

If a director’s remuneration for extra work, e.g., as overseas director, has not 
been determined by the general meeting, he cannot receive it, although he has 
performed the duties in accordance with the agreement signed and sealed by the 


(45) Consolidated Nickel Mines (supra). 

(46) Ex p. Beckwith [1898] 1 Ch. 324 ; Dover Coalfields Extension Co. [1908] 1 Ch. 
65. But sec Ex p. Cannon [1885] 30 Ch. D. G29. 

(47) Dale 8c Plant Ud. [1890] 43 Ch. p. 255. 

(48) Punjab Electric Power Co. v. Suraj Kishcn [1938! I-. 62. 

(49) I .cake on Contracts, 8th ed., p. 779. 

(50) Dover Coalfields Extension Co. (supra). 

(51) South -Western! of Venezuela Ry. Co. [1902] 1 Ch. 701. 

(52) Lumiv Granite Co. [1872] 26 L.T. 673. 

(53) fiSqif 1 Ch. 140. * 

(54) Rishton v. Grissel [1867] 5 Eq. 326 ; Frames v . Bultfontcin Mining Co. [1891] 1 
Ch. 140. 

<55) Spanish Prospecting Co. fign] i i Ch. 92. 

(56) Ashton Gas Co. v. A. G. [1906] A.C. 10 ; [1904] * Ch. 6si. 

(57) Johnston v. Chestergate Hat Manfg. Co. [1915] 2 Ch. 338. 
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directors, but mutt repay to the company on its counter claim the money paid to 
him under the agreement (58). 

The fact that some of the directors are remunerated as receivers and roanagert 
in a debenture-holder’s action docs not disentitle them to their remuneration in 
addition as directors from the time when they were appointed receivers and managers 
until commencement of the winding up (59). 

1090* Balance-sheet no acknowledgment : — A balance sheet adopted and 
signed by directors pursuant to s. 133 of the previous Act was not an acknowledgement 
or written promise by the company or its agents to pay the directors* fees (60). 

For other cases relating to the director’s remuneration see notes to s. *5*. 

310. Provision for increase in remuneration to require Govern- 
ment sanction. —Jn the case of a public company, or a private 
company which is a subsidiary of a public company, an amend- 
ment of any provision relating to the remuneration of any 
director including a managing or whole-time director, which 
purports to increase or has the effect of increasing, whether 
directly or indirectly, the amount thereof, whether that provision 
be contained in the company's memorandum or articles, or in 
an agreement entered into by it, or in any resolution passed by 
the company in general meeting or by its Board of directors, 
shall not have any effect unless approved by the Central Govern- 
ment; and the amendment shall become void if, and in so far 
as, it is disapproved by that Government. 

The new set lions 310 and 311 intiodured by the Joint Committee reproduce 
ss, 86) (1) (a) (ii) and 86J (1) (d) of the previous Act. “The provisions will be 
pcimanent instead of being in lorcc only lor three years, as provided in the original 
Bill. See Schedule XI read with cl. 594 (now s. 599) (vide J C.R., para 107). 

In this section alteration has been made by the Lok Subha by including therein 
any director including a wholetime director. 

Form : — F01 the form of application 10 Central Government ior increasing 
u numeration of a ditcctor, pursuant to lliis section and s. 311. see form No. *6 
in Anncxurc ‘A' of the Companies (Central Government’s) General Rules and forms, 
195C — printed as Appendix B. 

311. Incwue in remuneration of managing director on re- 
appoo'ntm et or appointment after Act to require Government sancbmi.— 

In the case of a public company, or a private company which 
is a subsidiary of a public company, if the terms of any re- 
appointment or appointment of a managing or whole-time direc- 
tor, made after the commencement of this Act, purport to 
increase or have the effect of increasing, whether directly or 
indirectly, the remuneration which the managing or whole-time 
director or the previous managing or whole- time director, as 


(58) Kerr v. Marine Products [19*8] 44 T1 ; R ; 

(no) South-Western of Venezuela Ry- Co. (supra). 
(60) Coliseum (Barrow) Ltd. [19*6] * ch ‘ 44- 
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the case may be, was receiving immediately before such re- 
appointment or appointment, the re-appointment or appointment 
shall not have any effect unless approved by the Central Govern- 
ment ; and shall become void if, and in so far as, it is disapproved 
by that Government. 

See notes to the last section. 

Form * — For the iorm of application to the Central Government for increasing 
remuneration of managing director, see notes to the last section. 


Miscellaneous Provisions 

312. Prohibition of assignment of office by director. — Any 

assignment of his office made after the commencement of this 
Act by any director of a company shall be void. 

Tliis section is based on s. 86B (i) of the previous Act and the recommendation 
in para 95 of the redraft oi s. 86B at page 360 of the C.L.C.R. Assignment of office 
by a director has been prohibited absolutely— Note* on Clauses. 

Sec also s. 204 of the English Act of 1948 


313. Appointment and term of office of alternate directors. — 

(1) The Board of directors of a company may, if so authorised 
by its articles or by a resolution passed by the company in general 
meeting, appoint an alternate director to act for a director 
(hereinafter in this section called “the original director”) during 
his absence for a period of not less than three months from the 
State in which meetings of the Board are ordinarily held. 

(2) An alternate director appointed under sub-section (1) 
shall vacate office if and when the original director returns to 
the State in which meetings of the Board are ordinarily held. 

(3) If the term of office of the original director is deter- 
mined before he so returns to the State aforesaid, any provision 
for the automatic re-appointment of retiring directors in 
default of another appointment shall apply to the original, and 
not to the alternate, director. 

Tim section is based on s. 86B, provisos and Explanation, of the previous Act 
and the provisos to s. 86B of the icdraft at page 360 of the C.L.C.R. The provisions 
have been recast in positive terms. The power of appointment of alternate directors 
vested in directors may not, strictly speaking, be said to constitute an assignment of 
the office of direridr — Notes on Clauses . 

This was originally cl. 289 of the Bill in which alterations have been made by 
the Joint Committee with the following observation : 41 Absence from the State in 

which the meetings of the Boaid are held, instead of from the district in which such 
meetings are held, has been made the criterion for the application of the provision 
c\>nUiinrd in this clause*' ( vide J.C.R., para 108). 
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In the heading of this section after "Appointment” the words "and terms of 
o&cc" have been added by the Lok Sabha. 


814. Director etc. not to hold office or place of profit.— (1) Ex- 
cept with the previous consent of the company accorded by a 
special resolution, no director of a company, no partner or 
relative of such a director, no firm in which such a director or 
relative is a partner, no private company of which such a 
director is a director or member, and no director, managing 
agent, secretaries and treasurers, or manager of such a private 
company shall hold any office or place of profit, except that of 
managing director, managing agent, secretaries and treasurers, 
manager, legal or technical adviser, banker, or trustee for the 
holders of debentures of the company, — 

(a) under the company; or 

(b) under any subsidiary of the company, unless the 
remuneration received from such .subsidiary in respect of 
such office or place is paid over to the company or its hold- 
ing company. 

(2) If any office or place of profit under the company or a 
subsidiary thereof is held in contravention of the provisions of 
sub-section (Z), the director concerned shall be deemed to have 
vacated his office as director with effect from the first day on 
which the contravention occurs ; and shall also be liable to refund 
to the company any remuneration received, or the monetary 
equivalent of any perquisites or advantage enjoyed by him, in 
respect q£ such office or place of profit. 

(3) Any office or place in a company shall be deemed to lie 
an office or place of profit under the company within the meaning 
of sub-section (Z), — 

(a) in case the office or place is held by a director, if 
the director holding it obtains anything by way of remune- 
ration over and above the remuneration to which he is 
entitled as such director, whether as salary, fees, commis- 
sion, perquisites, the right to occupy free of rent any 
premises as a. place of residence, or otherwise; 

(b) in case the office or place is held by an individual 
other than a director or by any firm, private company or 
other body corporate, if the individual, firm, private com- 
pany or body corporate holding it obtains anything by way 
Of remuneration whether as salary, fees, commission, 
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perquisites, the right to occupy free of rent any premises 
as a place of residence, or otherwise. 

This section is based on s. 86E of the previous Act and para 107 and pages *60 
and «6i of the C.L.C.R .— Notes on Clauses . 

The prohibition contained in s. 86E of the old Act has been extended to a 
place of profit. The consent of the company should now be obtained by a special 
resolution* What is an office or place of profit has been clarified in sub-s. (a)* See 
para 107 of the C.L.C.R. 

In subs. (1) of this section the words “or relative'* have been added, in sub-s. 
00 the words after “vacated his office as" have been insetted and sub-s. (3) has been 
recast by the Lok Sabha. 


Restrictions on appointment of managing directors 

315. Application of sections 316 and 317. — Sections 316 and 317 

shall not apply to a private company, unless it is a subsidiary 
of a public comapny. 

This section is new. It is based on sub s. (5) of the redraft of s. 87J at p. 373 
of the C.L.C R. It gives effect to the exception contained in that sub section— Notes 
on Clauses. 

316. Number of companies of which one person may be appointed 
managing directors.— (2) No company shall, after the commence- 
ment of this Act, appoint or employ any person as managing 
director, if he is either the managing director or the manager 
of any other company, except as provided in sub-section (2). 

(2) A company may appoint or employ a person as its 
managing director, if he is the managing director or manager 
of one, and of not more than one, other company: 

Provided that such appointment or employment is made or 
approved by a resolution passed at a meeting of the Board with 
the consent of all the directors present at the meeting and of 
which meeting, and of the resolution to be moved thereat, 
specific notice has been given to all the directors then in India. 

( 3 ) Where, at the commencement of this Act, any person 
is holding the office either of managing director or of manager 
in more than two companies, he shall, within one year from the 
commencement of this Act, choose not more than two of those 
companies as. companies in which he wishes to continue to hold 
the office of managing director or manager, as the case may 
be; and the provisions of clauses ( b ) and (c) of sub-section (7) 
and of sub-sections (2) and (.?) of section 276 shall apply mutatis 
mutandis in relation to this case, as those provisions apply in 
relation to the case of a director, 
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(4) Notwithstanding anything contained in sub-sections 
(■*) to (J), the Central Government may, by order, permit any 
person to be appointed as a managing director of more than two 
companies if the Central Government is satisfied that it is 
necessary that the companies should, for their proper working, 
function as a single unit and have a common managing director. 

This section is new. If gives effect to the recommendation (ii) in para 146 of 
the C.L.C.R - Notes on Clauses. 

One of the lacunar in the Act of 1913 is the absence of any statutory provision 
relating to the terms and conditions of appointment of managing directors and 
managers. This lacuna is all the more noticeable, inasmuch as, while the powers 
and functions of managing dim tors and managers are in many respects similar to 
those of managing agents, unlike the latter, the conditions of appointment of the 
former have not been brought under control and regulation We suggest that there 
should be statutory provision for this purpose" (para 146 of the C.L.C.R.). 

This was onginallv cl. *92 of the Bill in which alteiations have been made by 
the Joint Committee with the following observation • "This clause relates to 
managing directors as well as managers. As this Chapter relates to directors, the 
Committee have restricted the clause to managing directors. The provision in the 
original clause, relating to manageis, has been made applicable to them b; a 
separate clause in Chaptci IV ‘B Managers’— See new clause 386" (vide J.C.R., 
para 109). 

Subs 4 ) has been added by the Lok Sabha.. 

317. Managing director not to be appointed for more than five 
years at a time. — (2) No company shall, after the commencement 
of this Act, appoint or employ any individual as its managing 
director for a term exceeding five years at a time. 

( 2 ) Any individual holding at the commencement of this 
Act the office of managing director in a company shall, unless 
his term expires earlier, he deemed to have vacated his office 
immediately on the expiry of live years from the commencement 
of this Act. 

(i) Nothing contained in sub-section (1) shall be deemed 
to prohibit the re-appointment, re-employment, or the extension 
of the term of office, of any person by further periods not 
exceeding five years on each occasion: 

Provided that any such re-appointmeni, re-employment or 
extension shall not be sanctioned earlier than two years from 
the date on which it is to come into force. 

This section is new. It gives effect to recommendation fiti) in para 146 of the 
C.L.C.R.— Notes on Clauses 

This was originally cl 293 of the Bill in which alterations were made by the 
Joint Committee with the following observation ; "The provision contained in this 
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clause applies ro managing directors and also to firms and bodies corporate. Clause 
316 (now s. 317) has been accordingly confined to managing directors while clause tog 
(now s. 404) provides for the application of the provision contained hx this clause to 
firms and bodies corporate" (vide J.C.R., para no). The Lok Sabha has however 
recast the section. 

Original clauses 494 and 495 o£ the Bill which relate only to managers have been 
put by the Joint Committee in Chapter IV 'B. Managers’ —Sec the new ss. 3S4 and 3S5 
(vide J.C*R., para 111). 

Original clause 296 of the Bill is a general piovision applicable not only to 
directors but also to other officers and has accordingly been placed by the Joint 
Committee in Chapter I : 'General Provisions’ as new section 198 (now s. 199) ( vide 
J. C, R.* para U4). 

Original clauses 497 and 298 of the Bill are also general provisions and have 
therefore been placed by the Joint Committee in Chapter I as ss. 401 and 40 4 (now 
ss. 404 and 403) (vide J.C.R,, para 113). 

Original clause 299 of the Bill which icgulaics the subject of tax-free payments 
is a general provision and has accordingly been plated by the Joint Committee in 
Chapter I as s. 199 (now s. 200) (vide j.C.R , paia 114). 

See notes to s. 4 (46). 


Compensation for loss of office 

318. Compensation tor loss of office not permissible except to 
managing or whole-time directors or to directors who are managers. — 

(1) Payment may he made by a company, except in the cases 
specified in sub-section (3) and subject to the limit specified 
in sub-section ( 4 ), to a managing director, or a director holding 
the office of manager or in the whole time employment of the 
company, by way of compensation for loss of office, or as 
consideration for retirement from office, or in connection with 
such loss or retirement. 

( 2 ) No such payment shall he made by the company to any 
other director. 

(.?) No payment, shall he made to a managing or other 
director in pursuance of sub-section (/), in the following cases, 
namely: — 

(a) where the director resigns his office ip view of the 
reconstruction of the company, or of its amalgamation with 
any other body corporate or bodies corporate, and is ap- 
pointed as the managing director, managing agent, secre- 
taries and treasurers, manager or other officer of the 
reconstructed company or of the body corporate resulting 
from the amalgamation; 

( b ) where the director resigns his office otherwise than 
on the reconstruction of the company or its amalgamation 
as aforesaid; 
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(c) where the office of the director j s vacated by virtue of 
section 203, section 280, or any of the clauses, (a) to (k), of 
sub-section (1) of section 283; 

(d) where the company is being wound up, whether by or 
subject to the supervision of the Court or voluntarily, provided 
the winding up was due to the negligence or default of the 
director; 

(e) where the director has been guilty of fraud or breach 
of trust in relation to, or of gross negligence in or gross mis- 
management of, the conduct of the affairs of the company or 
any subsidiary or holding company thereof; 

( f ) where the director has instigated, or has taken part 
directly or indirectly in bringing about, the termination of his 
office. 

(4) Any payment made to a managing or other director 
in pursuance of sub-section (2) shall not exceed the remunera- 
tion which he would have earned if he had been in office for the 
uucxpired residue of his term or for three years, whichever is 
shorter, calculated on the basis of the average remuneration 
actually earned by him during a period of three years imme- 
diately preceding the date on which he ceased to hold the office, 
or where he held the office for a lesser period than three years, 
during such period: 

Provided that no such payment shall be made to the director 
in the event of the commencement of the winding up of the 
company, whether before, or at any time within twelve months 
after, the date on which he ceased to hold office, if the assets of 
the company on the winding up, after deducting the expenses 
thereof, are not sufficient to repay to the share-holders the share 
capital (including the premiums, if any,) contributed by them. 

(5) Nothing in this section shall be deemed to prohibit the 
payment to a managing director, or a director holding the office 
of manager, of any remuneration for services rendered by him 
to the company in any other capacity. 

This section is new It is based on ». 191 of the English A(t of 1948 and para 
89 of the C.L.C.R .— Notts on Clauses. 

It has been re-cast by the Joint Committee so as to make it self-contained and 
(oraplete in itself (vide J.C.R., para 115). 

The heading of this section has been added to by the Lok Sabha by including 
whole-time directors. 
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109 DB* For the purpose of proof in a winding up, the estimation of the value 
of claims at ihc commencement should be arrived at by a consideration of the 
position at that date (61). 

319. Payment to director, etc* for lose of office etc* in connection 
with transfer of undertaking or property. — ( 1 ) No director of a 
company shall, in connection with the transfer of the whole or 
any part of any undertaking or property of the company, receive 
any payment, by way of compensation for loss of office, or as 
consideration for retirement from office, or in connection with 
such loss or retirement — 

(a) from such company; or 

( b ) from the transferee of such undertaking or pro- 
perty or from any other person (not being such company), 
unless particulars with respect to the payment proposed to 
be made by such transferee or person (including the amount 
thereof) have been disclosed to the members of the comapny 
and the proposal has been approved by the company in 
general meeting. 

(2) Where a director of a company receives payment of any 
amount in contravention of sub-section ( 1 ), the amount shall be 
deemed to have been received by him in trust for the company. 

(2) Sub-sections ( 1 ) and (2) shall not affect in any manner 
the operation of section 318. 

r lhis section is new. It is based on s. 192 of the English Ait of 1948 and paia 89 
of the C.L.C.R .— - Notes on Clauses. 


320. Payment to director for lose of office etc* in connection with 
transfer of shares. — (1) No director of a company shall, in con- 
nection with the transfer to any persons of all or any of the 
shares in a company, being a transfer resulting from — 

(i) an offer made to the general body of shareholders; 
(it) an offer made by or on behalf of some other body 
corporate with a view to the company becoming a subsidiary 
of such body corporate or a subsidiary of its holding com-, 
pany; 

(tit), an offer made by or on behalf of an individual with 
a view to his obtaining the right to exercise, or control the 
exercise of, not less than one-third of the total voting power 
at any general meeting of the company; or 


(61) Parana Plantations Ltd. [1948] 1 A.E.R. 74a. 
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(iv) any other offer which is conditional on acceptance 
to a given extent; 

receive any payment by way of compensation for loss of office, 
or as consideration for retirement from office, or in connection 
with such loss or retirement, — 

(a) from such company; or 

(b) except as otherwise provided in this section, from 
the transferees of the shares or from any other person (not 
being such company). 

(2) In the case referred to in clause (b) of sub-section (1), 
it shall be the duty of the director concerned to take all reasonable 
steps to secure that particulars with respect to the payment pro- 
posed to be made by the transferees or other person (including 
the amount thereof) are included in, or sent with, any notice of 
the offer made for their shares which is given to any share- 
holders. 

(3) If- 

(a) any such director fails to take reasonable steps as 
aforesaid; or 

(b) any person who has been properly required by any 
such director to include the said particulars in, or send them 
with, any such notice as aforesaid fails so to do; 

he shall be punishable with fine which may extend to two hundred 
and fifty rupees. 

(4) If- 

(a) the requirements of sub-section \2) are not com- 
plied with in relation to any such payment as is governed by 
clause (b) of sub-section (1 ) ; or 

( b ) the making of the proposed payment is not, before 
the transfer of any shares in pursuance of the offer, 
approved by a meeting, called for the purpose, of the holders 
of the shares to which the offer relates and other holders of 
shares of the same class (other than shares already held 
at the date of the offer by, or by a nominee for, the offerer, 
or where the offerer is a company, by, or by a nominee for, 
any subsidiary thereof) as any of the said shares; 

any sum received by the director on account of the payment shall 
be deemed to have been received by him in trust for any persons 
who have sold their shares as a result of the offer made, and the 
expenses incurred by him in distributing that sum amongst those 
persons shall be borne by him and not retained out of that sum. 
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(5) If at a meeting called for the purpose of approving any 
payment as required by clause (b) of sub-section (4), a quorum 
is not present and, after the meeting has been adjourned to a 
later date, a quorum is again not present, the payment shall, for 
the purposes of that sub-section, be deemed to have been 
approved. 

This section is new. It is based on s. iyjj of ilie English Act of 1948 and para 
89 of the C.L.C.R. — Notts on Clauses , 

321* Provisions supplementary to sections 318, 319 and 320* — 

(1) Where in proceedings for the recovery of any payment as 
having, by virtue of sub-section (2) of section 319 or sub-section 
(4) of section 320, been received by any person in trust, it is 
shown that — 

(•a) the payment was made in pursuance of any 
arrangement entered into as part of the agreement for the 
transfer in question, or within one year before, or within 
two years after, that agreement or the offer leading thereto ; 
and 

(b) the company or any person to whom the transfer 
was made was privy to that arrangement; 
the payment shall be deemed, except in so far as the contrary is 
shown, to be one to which that sub-section applies. 

(2) If in connection with any such transfer as is mentioned 
in section 319 or in section 320, — 

(a) the price to be paid, to a director of the company 
whose office is to be abolished or who is to retire from office, 
for any shares in the company held by him is in excess of 
the price which could at the time have been obtained by 
other holders of the like shares ; or 

( b ) any valuable consideration is given to any such 
director ; 

the excess or the money value of the consideration, as the case 
may be, shall for the purposes of that section, be deemed to have 
been a payment made to him by way of compensation for loss 
of office, or as consideration for retirement from office, or in 
connection with such loss or retirement. 

( 3 ) References in sections 318, 319, and 320 to payments 
made to any director of a company by way of compensation for 
loss of office, or as consideration for retirement from office, or 
in connection with such loss or retirement, do not include any 
bom fide payment by way of damages for breach of contract or 
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by way of pension in respect of past services; and for the pur- 
poses of this sub-section the expression “pension” includes any 
superannuation allowance, superannuation gratuity or similar 
payment. 

(4) Nothing in sections 319 and 320 shall be taken to pre- 
judice the operation of any rule of law requiring disclosure to 
be made with respect to any such payments as are therein men- 
tioned or with respect to any other like payments made or to be 
made to the directors of a company. 

This section is new. It is consequential on els. 3110. 301 and 30a (now rat. 318, 
3M) anc * 3#°) a,1( * * s l> a ***d on s. 194 of the English Act of 1948 — Notes on Clauses. 

Directors with unlimited liability 

322. Directors, etc., with unlimited liability in limited company. — 

(7) in a limited company, the liability of the directors or of any 
director or of the managing agent, secretaries and treasurers or 
manager may, if so provided by the memorandum, be unlimited. 

(2) In a limited company in which the liability of a director, 
managing agent, secretaries and treasurers or manager is 
unlimited, the directors, the managing agent, secretaries and 
treasurers and the manager of the company, and the member who 
proposes a person for appointment to the office of director, 
managing agent, secretaries and treasurers or manager, shall 
add to that proposal a statement that the liability of the person 
holding that office will be unlimited ; and before the person accepts 
the office or acts therein, notice in writing that his liability will 
be unlimited, shall be given to him by the following or one of 
the following persons, namely, the promoters of the company, 
its directors, its managing agent, secretaries and treasurers or 
manager, if any, and its officers. 

(3) If any director, managing agent, secretaries and treasu- 
rers, manager or proposer makes default in adding such a state- 
ment, or if any promoter, director, managing agent, secretaries 
and treasurers, manager or officer of the company makes default 
in giving such a notice, he shall be punishable with fine which may 
extend to one thousand rupees and shall also be liable for any 
damage which the person so appointed may sustain from the 
default; but the liability of the person appointed shall not be 
affected by the default. 

Thi* section is based on s. 70 of the previous Art and s. so* of the English Act 
of 1948. A reference has been made to the managing agent also in the section 
fATofw on Clauses] which lias been extended to the Secretaries and Treasurers by the 
Joint Committee. 
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323. Special reflation of limited company making lability of 
directors et&, unlimited — (I) A limited company may, if SO 
authorised by its articles, by special resolution, alter its memo- 
randum so as to render unlimited the liability of its directors or 
of any director or of its managing agent, secretaries and treasur- 
ers or manager. 

(2) Upon the passing of any such special resolution, the 
provisions thereof shall be as valid as if they had been originally 
contained in the memorandum: 

Provided that no alteration of the memorandum making the 
liability of any of the officers referred to in sub-section (1) 
unlimited shall apply to such officer, if he was holding the office 
from before the date of the alteration, until the expiry of his then 
term, unless he has accorded his consent to his liability becoming 
unlimited. 

This section is based on s. 71 of the previous Act and s. aoj of the English Act 
of 1948. The proviso at the end of this section is clearly necessary. Obviously no 
one can be saddled with unlimited liability against his will — Note v on Clauses. 


CHAPTER III 
MANAGING AGENTS 

Prohibition of appointment of managing agent in certain cases. 

324 . Power of Central Government to notify that companies 
engaged in specified classes of industry or business shall not have 
managing agents. — (2) Subject to such rules as may be pres- 
cribed in this behalf, the Central Government may, by notification 
in the Official Gazette, declare that, as from such date as may be 
specified in the notification, the provisions of sub-section (2) 
shall apply to all companies, whether incorporated before or after 
the commencement of this Act, which are engaged on that date 
or may thereafter be engaged, wholly or in part, in such class or 
description of industry or business as may be specified in the 
notification. 

(2) Thereupon, — 

(a) where any such company has a managing agent on 
the specified date, the term of office of that managing agent 
shall, if it does not expire earlier, expire at the end of three 
years from the specified date, or on the 15th day of August, 
1960, whichever is later; and the company shall not re- 
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appoint or appoint the same or any other managing agent; 

and 

( b ) where any such company has no managing agent 

on the specified date, or where it is incorporated on or after 

that date, it shall not appoint a managing agent. 

(3) Copies of all rules prescribed under sub-section (1) 
shall, as soon as may be after they have been prescril)ed, be laid 
before both Houses of Parliament. 

(4) A copy of every notification proposed to be issued under 
sub-section (1) shall be laid in draft before both Houses of 
Parliament for a period of not less than thirty days while they 
are in session; and if, within that period, either Hou.se dis- 
approves of the issue of the notification or approves of such issue 
only with modifications, the notification shall not be issued or, 
as the case may require, shall be issued only with such modifica- 
tions as may be agreed on by both the Houses. 

The principal changes made by the Joint Committer in regard to managing 
agents are contained in ss. 324 and 326 introduced by them (vide J.C.R., para 118). 
The Joint Committee observe as follows : — 

“S 323 (now s. 324) gives the Central Government power to notify that all 
companies engaged whether wholly or in part, in any industry or business specified 
in the notification shall have no managing agents. The effect of such notification 
will be as follows : — 

(a) No compnay which did not have a managing agent on the date from which 
the notification is to take effect can appoint one after lhat date. 

(b) Where a company has a managing agent on that date, the managing agent 
wilt cease to hold office with effect from the expiry of a period of three years from 
the specified date or with effect from the 15th August, i960, whichever is later. 

Where no notification applicable to a company has been issued under s. 323 
(now s. 324) and the case docs not tall undci s. 324 (now s. 325), s. 325 (now s. 326) 
provides that a managing agent cannot be appointed tor the company without the 
specific approval of the Central Government. The Central Government cannor accord 
such approval unless it is satisfied in regaid to thiec matters* namely, 

(a) that it is not against the public interest to allow the company in 

question to have a managing agent : 

(b) that the managing agent proposed is a fit and proper person, and that 

the conditions of the managing agency agreement proposed aie fair 
and reasonable ; and 

(r) that any condition which the Central Government requires the manag- 
ing agent to fulfil have been fulfilled" (vide J.C.R., para 118). 

For sub-s. (3) of this section the Rajya Sabha has substituted the new sub ss. 
(3) and (4) providing further safe-guards. 

1092. Section not retrospective :-With respect to agency agreement, the 
amendment Act XXII of 1936 was not retrospective except that a managing agency 
existing when that Art came into force could only survive for twenty years from 
that date (62). 

(62) BhagwanjT v, Alembic Chemical Works [1944] B. 205, 46 Bom. L.R. 265. 
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1095 * Appointment ol managing agent A provision in the memorandum 

of association of a company relating to the appointment of a managing agent is 
merely a detail of management for the purpose of carrying on the business of the 
company which is entitled to regulate that detail in such manner as it likes without 
going to the (taut for sanction. The fact that the provision relating to the appoint- 
tnent of managing agent is inserted among the objects of the company makes no 
difference (63). See s. 13 and notes thereto. 

1094* Where the contract was that the firm of M. F. & Co. for the time being 
should he the agents of the company for 25 years, the right to sue on the contract sur- 
vived to their legal representatives aftei the death of M. F. (64). 

1094A. Committee of inquiry Rule : -F01 the purpose of making an 
inquiry into the desirability of applying the provisions of sub-s. (a) to companies 
engaged in any class or description of industry or business, the Central Government 
way, by notification in tlic Official Ga/ctic, appoint a Committee of Inquiry. As to 
the composition, powci etc. ol the Committee of Inquiry and other details, see Rule 
11 of the Companies (Central Government’s) General Rules and Forms, 1956 — printed 
as Appendix B. 


325. Managing agency company not to have managing agent. — 

( 1 ) No company acting as the managing agent of any other com- 
pany shall, after the commencement of this Act, appoint a 
managing agent for itself, whether it transacts any other kind of 
business in addition or not. 

(2) No company having a managing agent shall, after the 
commencement of this Act, be appointed as the managnig agent, 
of any other company. 

( 3 ) Any appointment of managing agent made in contia 
vention of sub-section (I) or ( 2 ) shall lie void. 

( 4 ) Where at. the commencement of this Act a company 
having a managing agent is itself acting as a managing agent of 
any other company, the term of office of the company first men- 
tioned as managing agent of the other company shall, if it does 
not expire earlier in accordance with the provisions applicable 
thereto immediately before such commencement [including any 
provisions contained in the Indian Companies Act, 1913 (VII 
of 1913)], expire on the 15th day of August, 1956. 

The original cl. 307 of Ihe Bill provided that a private company acting a* 
managing agent is not to have a managing agent. This section inserted b> the 
Joint Committee has made the provision general. 

Sub-s. (4) has been added to this section by the Itac Sabha. 

(63) Ramchandra v. Chunibhai [1944] B. 76, 45 Bom. L.R. 1075. 

(64) Nasserwanjcc v, Gordon [1881] 6 Bom. 266. 
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Appointment and term of office 

326. Central Government to approve of appointment, etc* of 
managing agent; and circumstances in which approval may be 
•aoorded. —(2) In respect of any company to which neither the 
prohibition specified in section 324 nor that specified in section 
325 applies, a managing agent shall not be appointed or re- 
appointed, — 

(a) except by the company in general meeting; and 

(/?) unless the approval of the Central Government has 
been obtained for such appointment or re-appointment. 

(2) The Central Government shall not accord its approval 
under sub-section (1 ) in any case, unless it is satisfied — 

(a) that it is not against the public interest to allow the 
company to have a managing agent; 

( b ) that the managing agent proposed is, in its opinion, 
a fit and proper person to be appointed or re-appointed as 
such, and that the conditions of the managing agency agree- 
ment proposed are fair and reasonable; and 

( c ) that the managing agent projjosed has fulfilled any 
conditions which the Central Government requires hitn to 
fulfil. 

This section is new. It lias been inserted by the Joint Committee. See notes to 
s vi 

I uk s 87CC of the ptcvious Act. 

Form ‘-For the ioim ot application to the ( ctitral Government im appoint 
inent etc. of managing agent, puisuant to this section, sec Form No srj in Annexure 
A’ of the Companies (Central Government s) General Rules and Foims, 1056 - pi in ted 
as Appedix B 

327. Application of section* 328 to 331. — The provisions of 

sections 328 to 331 shall apply to — 

(a) a public company; 

( b ) a private company which is a subsidiary of a public 
company; and 

(c) a private company which is not a subsidiary of a 
public company, unless the Central Government, by general 
or special order, specifically exempts the private company. 

Tins section is new It is prefatory to ss 327 (non s 3*8) and 330 (now s 331) 
It indicates the extent oi application of those sett 10ns- Notes on Clausn. 

See subs (5) or s 87A of the previous Act. 

Cl. (c) has been added by the I-ok Sabha. 
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328. Term of office of managing agent. — (2) After the com-* 
mencement of this Act, no company shall — 

(a) in case it appoints a managing agent for the first 
time (that is to say, in case the company has had no manage 
ing agent at any time since its formation), make the appoint* 
ment for a term exceeding fifteen years; 

( b ) in any other case, re-appoint or appoint a manag* 
ing agent for a term exceeding ten years at a time; 

(c) re-appoini a managing agent for a fresh term, 
when the existing term of the managing agent has two years 
or more to run: 

Provided that the Central Government may, if satisfied that 
it is in the interest of the company so to do, permit the re- 
appointment of a managing agent at an earlier time than that 
specified in clause (c). 

( 2 ) For the purpose of sub-section (2), re-appointment 
does not include the re-appointment of any person on fresh, addi- 
tional or changed conditions for any period not extending beyond 
his existing term, but otherwise includes — 

(a) the renewal, or the extension of the term, of a 
previous appointment; and 

(b) the appointment of any person or persons having 
an interest in the previous managing agency. 

(_?) Any appointment or re-appointment of a managing 
agent, made in contravention of the provisions of sub-sections (2) 
and ( 2 ) shall be void in respect of the entire term for which the 
appointment or re-appointment is made. 

This section corresponds to s. 87A of the previous Act. It is based on para 117 
of the C. I.. C. R. and recommendations (i) and (ii) at page *67 of their Report. The 
proviso gives power to the Central Government to relax the requirements of sob-s. (1) 
in suitable cases, that is. wherevet it may be really necessary to do so —Notes on 
Clauses. 

This was originally cl. 309 of the Bill in which alteration has been made by 
the Joint Committee with the following observation : “New sub-clause (3) added 
by the Committee makes it cleat that an appointment of a managing agent which 
purports to be made for more than the maximum permissible period will be void 
for the entire period, and not merely in respect so much thereof as may be in 
excess of the maximum period permissible” (vide J.C.R., para 119). 

Variation of Managing Agency Agreement 

329. Variation of managing agency agreement — A resolution 
of the company in general meeting shall he required for varying 
the terms of a managing agency agreement; and before such a 
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resolution is passed, the previous sanction of the Central Gov- 
ernment shall be obtained therefor. 

The original cl. 310 of the Bill provided for the appointment of a managing 
agent by the company in general meeting and for variation of the term* of an agree- 
ment with the managing ageni b) a special resolution. All this has been altered by 
the Joint Committee. 

Special provisions regarding existing managing agent's ■ 

330. Term of office of existing managing agents to terminate on 
15th August, 1960. — Where a company has a managing agent at 
the commencement of this Act. the term of office of such manag- 
ing agent shall, if it does not expire earlier in accordance with 
the provisions applicable thereto immediately before such com- 
mencement f including any provisions contained in the Indian 
Companies Act, 1913 (VII of 1913], expire on the 15th day of 
August, 1960, unless before that date he is re-appointed for a 
fresh term in accordance with any provision contained in this 
Act. 

This was originally cl. 311 of the Bill which has been altered by the Joint Com- 
mittee with the following observation : "All existing managing ageni. ■> will cease to 
bold office on the 15th August, 19(10. that is to say, on the expiry of about fi\e years 
from the coming into force of this Bill. Where however a managing agent is re- 
appointed before that date under this new law. which will be possible only if the 
Central Government approves ol such rc-appointmcnt, this clause will not apply” 
(vide J.C.R., para 120). 

331. Application of Act to existing managing agents. — All pro- 
visions of this Act, other than those relating to the term for which 
the office can be held, shall apply to every managing agent 
holding office at the commencement of this Act, with effect from 
such commencement. 

This was originalh cl. 312 of the Bill which has been altered b> the Joint 
Committee with the billowing obscrv at ion : “The Committee do not consider it 
necessary to postpone the application of the piovisions contained in the Bill by two 
v cars, as was proposed in llic Bill as introduced. The) have accordingly omitted sub 
dausc (2). To prevent any inconvenience which may arise from the Bill coming 
into operation in the middle of the financial veai of a company, the Committee have 
provided for this clause being given effect to. in such cases, from the end of that 
financial year. Tlic omission ol sub-clause (a) of miginal clause 312 has entailed 
the omission of original clauses 313 and 314” (vide J. C. R., para 121). ^ 

The Proviso to the original section has been omitted b\ the lx»k Sabha 

Restrictions on Number of Managing Agencies 

332. No person to be managing agent of more than ten co m p ani es 
after 15th August, 1960 — (I) After the 15th day of August, 1960, 
no person shall, at the same time, hold office as managing agent 
in more than ten companies. 


Bs 
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(2) Where a person holding office as managing agent in 
more than ten companies before that date fails to comply with 
sub-section (1 ) , the Central Government may permit him to hold 
office as managing agent with effect from that date in respect 
of such of those companies, not exceeding ten in number, as it 
may determine. 

(3) In calculating the number of companies of which a 
person may be a managing agent in pursuance of this section, 
the following companies shall be excluded, namely: — 

(a) a private company which is neither a subsidiary 
nor a holding company of a public company; 

(/?) an unlimited company; 

( c ) an association which does not carry on business for 
profit, or which prohibits the payment of a dividend. 

( 4 ) For the purposes of this section, each of the following 
persons shall also be deemed to hold office as managing agent of 
the company : — 

(a) where a managing agent of the company is a firm, 
every partner in the firm ; 

( b ) where the managing agent of the company is itself 
a company, every person who is a director, the secretaries 
and treasurers or a manager, of the latter company, and 
every member thereof who is entitled to exercise not less 
than twenty per cent, of the total voting power therein. 

(5) Any person who acts as a managing agent of more than 
ten companies in contravention of this section shall be punishable 
with fine which may extend to one thousand rupees in respect of 
each of those companies in excess of ten, for each day on which 
he so acts. 

This section is new. It has been introduced by the Joint Committee with the 
following observation • ' ‘The Committee consider that no person should be manag- 

ing agent of more than ten companies after the 15th August, i960, when all existing 
managing agencies will except where the\ have been renewed with the conscul of 
Government come to an end Tn ordei to prevent esasion of this requirement, per 
sons closely associated with the managing agent of a company will be treated as the 
managing agent of that compans for the purposes of tcckoning the number ten. The 
following persons will accordingly be treated as managing agents of a company, namelv 
(a) every member of the firm acting as the managing agent or as secretaries and 
treasurers, and (b) where a lx>dv corporate acts as the managing agent, every director, 
manager, or member of the firm acting as managing agent or secretaries and trea- 
surers, of that body corporate. 

“The following companies will not be taken into account in calculating the 
number of companies which may he managed by one person, namely : — 

(a) a private company which is neither a subsidiary nor a holding com- 
pany of a public company ; 
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(t>) an unlimited company ; 

(c) an association which docs not carry on business for profits or which 
piohibits the payment of a dividend. 

4 'A heavy penalty, viz., a fine of one thousand rupees foi each day on which, and 
in respect ol each company for which, a person acts as managing agent of more 
than ten companies, has been provided Where a person continues to manage more 
than ten ompanies in contravention of this provision, the Government will have 
power to choose not more than ten companies in which alone such peison should 
I unction as managing agent*' (vide J.C R , para m). 


Right to charge on assets 

333. Right of managing agent to charge on company's assets.— 

A managing agent whose office stands terminated under section 
324 or 332 shall be entitled to a charge on the assets of the com- 
pany in respect of all moneys which are due to him from the 
company at the date of such termination, or which he may have 
to pay after that date in respect of any liability or obligation 
properly incurred by him on behalf of the company before such 
date, subject to all existing charges and incumbrances, if any, 
on such assets. 

This section also is> new It has been inserted by the Joint Committee with the 
following observation • ‘This clause meicly teproduces the effect of the original 
clause 911 (a) in a dcaiei and simplex toim. A managing agent whose office will 
stand terminated as a it suit of new clause <5*3 (now s 524) 01 new clause 331 (now 
s 332) will be entitled to a chatgc on the assets ol the company, in respect of all 
sums, which are 01 ma\ become due to the managing agent from the company" 
(vide J.C.R., para 123) 

This section coriesponds to Mil) s (3) of 87 A ol the previous Act 


Vacation of Office, Removal and Resignation 

334. Vacation of office on insolvency, dissolution or winding up, 
etc. — Subject to the provisions of section 340, the managing 
agent of a company shall be deemed to have vacated his office as 
such — 

(a) in case the managing agent is an individual, if he 
is adjudged an insolvent; 

(&) in the same case, if the managing agent applies to 
be adjudicated an insolvent; 

( c ) in case the managing agent is a firm, on its disso- 
lution from any cause whatsoever, including the insolvency 
of a partner in the firm ; 

(d) in case the managing agent is a body corporate, on 
the commencement of its winding up whether by or subject 
to the supervision of the Court, or voluntarily; 
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(c) in all cases, on the commencement of the winding 
Uf> of the company managed by the managing agent, whether 
by or subject to the supervision of the Court or voluntarily. 

SS. 333 to 338 (now ss. 334 to 339) are intended, broadly speaking, to give effect 
to the recommendations in* paras 119 to us of the C.L.C»R. These have been 
summarised at pages 271 to 277 of the Report — Notes on Clauses. 

S. 334 provides for the vacation of office by the managing agent where he is 
adjudicated insolvent or on the dissolution oi the managing agency Arm or winding 
up of tbc managing agency corporation* -ibid. See cl. (b) of s. 87B of the previous 
Act, 


3SS. Suspension from office where receiver appointed. — ( 1 ) The 

managing agent of a company shall be deemed to have been sus- 
pended from his office as such, if a receiver is appointed for his 
property — 

(a) by a Court, or 

( b ) by or on behalf of the creditors of the managing 
agent, including the holders of debentures issued by the 
managing agent, in pursuance of any power conferred by 
an instrument executed by the managing agent: 

Provided that the Court which appointed the receiver, or 

which will have jurisdiction to wind up the managed company, 
as the case may be, may, by order, direct that the managing agent 
shall continue to act as such for such period and subject to such 
restrictions and conditions, if any, as may be specified in the 
order. 

( 2 ) The Court may, at any time, cancel or vary any order 
passed by it under the proviso to sub-section (/). 

This section is new. It provides for the suspension of the managing agent from 
office, when a receiver is appointed for his property either by the Court or by his 
creditors in pursuance of any powers conferred on them by an instrument. Power 
has been given to the Court which appoints a receivei or which will have jurisdiction 
to wind up the company, to continue the managing agent in office and to cancel or 
\arv any such order trom time to time — Notes on Clauses. 

336. Vacation of office on conviction in certain caeefc— Subject to 
the provisions of sections 340 and 341, the managing agent of a 
company shall also be deemed to have vacated his office as such, 
if — 

(a) the managing agent; 

lb) in case the managing agent is a firm, any partner 
in the firm ; or 

(c) in case the managing agent is a body corporate, any 
director of, or any officer holding a general power of 
attorney from, such body corporate ; 
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is convicted by a Court in India, after the commencement of this 
Act, of any offence, and sentenced therefor to imprisonment for 
a period of not less than six months. 

This section is based on recommendation (i) in para 119 of the CX.C.R. and 
cl. (a) of s. 87B of the old Act the case law under which is given below. 

This was originally cl. 317 of the Bill in which alteration has been made by the 
Joint Committee with the following observation : “The distinction between bail- 
able and non- bailable offences has been removed and a sentence of imprisonment for 
a period of not less than six months will attract the disqualification imposed by 
this clause" ( vide J.G.R., para 154). 

1095. Removal of managing agent As in the case oi a master and ser- 
vant, so in the case of a company and its managing agents, in each case of misconduct 
justifying the termination of the employment, the question is whether the miscon- 
duct proved 01 reasonably apprehended has such a direct l>eaiing on the employer's 
business as to seiiously affect or threaten seriously to affect the employer’s business 
or the employee’s efficient discharge of his duty to his employer (65). In the Iasi 
cited case quarrels between partners of the firm ol managing agents were held suffi- 
cient to justify termination of their employment. 

Under ss. si and 57 ol the Specific Relief Act I of 1877, a limited company can- 
not be restrained by injunction from dispensing with the service of the managing 
agents, even when the conti act ol service provides that they are only to be removed 
in a specified manner and aftei a specified period. Nor can the shareholders be 
lest rained by injunction Irom considering the question of such removal ai an extra- 
ordinary gcneial meeting of the company. The remedy of the managing agents for 
dismissal, if wrongful, lies in a suit for damages (66). 

S. 87B of the old Act was directed solely to securing that a managing agent 
should not be validly appointed, removed or have his contract altered without a reso- 
lution of the company. It did not empower a company to remove its managing agent 
by an ordinan lesolution at a general meeting where the articles prescribed that they 
were removable only by an extiaordinarv resolution passed at an extraordinary 
general meeting specially convened foi the purpose. Where a company removed its 
managing agents bv ordinary resolution of a general meeting contrary 10 its articles 
of association, and the Court affirmed the continuance in force of the managing 
agtnis’ appointment, the decree merely prevented dismissal of the managing agents 
or termination of their appointment at the instance of a majority in violation of the 
articles which the minority were entitled to observe. As between the company and 
the managing agents it had not the effect ol enforcing a contract of personal service. 
In such a case* the question was much more than one merely concerning the inter- 
nal management of the company, and a suit for declaring the resolution as invalid 
was not barred (67). In view of s 87B of the old Act the termination of the office 
of the managing agent was not a valid termination (68). 


337. Removal for fraud or breach of trust — A company in 
general meeting may, by ordinary resolution, remove its manag- 
ing agent from office — 


(65) Morarji Gokuldas 8c Co. v, Sholapur Spinning & Weaving Go. J 1 94 1 ) P.G. 17. 48 
C.W.N. 181 (P.O.), [19441 A.I..J. 93. 

((ifi) N. C. Sircar 8c Sons. v. Baraboni Goal Co. [1911] i<i C.W.N. *89 : see Gulab Singh 
Punjab Zemindara Bank I- *43> '9° I-C. 8jp. 

(<>7) Ram Kissendas v. Satva Gharan [1950] P.C. 81 affirming the same case in 50 
C.W.N. 310 on this point. 

(68) Associated Industrial Engineer* v. Jaffar Sahib [195s] M. 197, [iiijiiJ a M.L.J. 376. 
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, (t) for fraud or breach of trust in relation to the affairs 
of the company or of any subsidiary or holding company 
thereof, whether committed before or after the commence- 
ment of this Act; 

(it) for fraud or breach of trust, whether committed 
before or after such commencement, in relation to the affairs 
of any other body corporate, if a Court of Law, whether in 
or outside India, finds such fraud or breach of trust to have 
been duly established; or 

(Hi) subject to the provisions of sections 340 and 341, 
where the managing agent is a firm or body corporate, if any 
partner in the firm, or any director of, or any officer holding 
a general power of attorney from, the body corporate is 
guilty of any such fraud or breach of trust as is referred to 
in clause (i). 

I his section is new and is based on recommendation (ii) in paia 119 of the 
C.' L. C. R It has been made deal that any hand or breach of tiust of which a 
managing agent has been convicted outside India may also be taken into account bv 
the company. 'I he proviso pi oh 1 hits the company which has appointed a managing 
agent with dear knowledge of his previous conviction from removing him afterwards 
on that gtound - Notes on Clauses. 

This was oiiginally d, 318 of the Bill which has been altered by tlic Joint Com- 
mittee with the following observation. “The Committer have omitted the proviso 
which made the clause inapplicable where the company was aware of the fraud or 
breach of trust of which the managing agent was guilty. The Committee are of 
opinion that the grant of an exemption couched in these terms would lead to 
difficulties in practice. The Committee have however made the clause applicable 
to cases whcie a partner of a managing agency firm, or a directoi of a body corporate 
acting as managing agent, has been guilty of fiaud or breach of trust such as is 
referred to in this clause*' ( vide J.C.R. para 125). 

Sec notes to the last section and see also cJ. (f) of s. 87B of the old Act under 
which it has been held as follows: — 

1096 . Cl. (f) of s, 87B of the previous Act did not empower a company to 
dismiss its managing agents by an ordinary resolution at a general meeting passed 
by a bare majority, where by the articles of association they were removable only (1) 
by an extraordinary resolution, (it) at an extraordinary general meeting, and (3) at 
which three-fourths ol the share capital were represented (69). $. 54 of the Specific 
Relief Act read with s. 5b (f) thereof does not prevent an injunction at the suit of 
some shareholders restraining the company from acting contrary to the articles of 
association although the action complained of is connected with a contract of 
service (69). 

If a statute creates an obligation and provides in the same section or passage a 
specific means or procedure for enforcing it, no other method than that thus pro- 
vided can be used for that purpose (70). 


(69) Ramkisscndas v. Satva Gharan C.W.N. 310. 

(70) Ibid— per Gentle J. 
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08. Removal lor grots negligence or mis managem ent . — A com- 
pany in general meeting may, by special resolution, remove its 
managing agent from office for gross negligence in, or for gross 
mismanagement of, the affairs of the company or of any subsi- 
diary thereof. 

This section is new and is based on i (commendation <iii) of para up of Ihe (J, L, 
C. R. — Note* on C/ium. 

See notes to ss. 336 and s. 337. 

339. Power to call mooting* for the purpose* of section* 337 and 
338 and procedure — ( 7) Withoul prejudice to any other provision 
contained in this Act or in the articles of the company for the 
calling of meetings, any two directors of the company may call 
a general meeting of the company for the purpose of considering 
any resolution of the nature referred to in section 337 or 338. 

(2) On receipt of notice of any such resolution, a copy of 
the resolution shall be sent forthwith to the managing agent by 
the company. 

(3) The managing agent shall have, in relation to any such 
resolution, all the rights which a director of the company has 
under section 284 in relation to any resolution for removing him 
from office, including, in particular, the right to make represen- 
tations to the company in writing, to have such representations 
sent to members of the company and If) have them read out at 
the meeting and also the right to be heard on the resolution at 
the meeting. 

This section is new *tnd is based on the last pot turn of lecoimnendalion (i) of 
paia up of the C L. C R The managing agent has been given the same rights 
as a dim tor in the mattci of making written and oial representations in respect of 
ipsohitions providing for his reninsal - Not< s on ( fausn. 

See notes to s. 336. 


340. Time when certain disqualifications will take effect.— 

(7) The disqualifications imposed by clause (a) of section 334, 
by sub-scction (1) of section 335, by section 336, and by any 
resolution passed in pursuance of clause (//) of section 337, shall 
not take effect — 

(a) for thirty days from the date of the order of 
adjudication, appointment of the receiver, sentence, or find- 
ing of the Court as the case may be, or 

(b) where any appeal or petition is preferred within 
the thirty days aforesaid against the order, appointment, 
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sentence or conviction resulting in the sentence, or finding, 
until the expiry of seven days from the date on which such 
appeal or petition is disposed of, or 

(c) where within the seven days aforesaid, any further 
appeal or petition is preferred in respect of the order, 
appointment, sentence, conviction or finding, as the case may 
be, and the appeal or petition, if allowed, would result in the 
removal of the disqualification, or in making the resolution 
inapplicable, as the case may be, until such further appeal or 
petition is disposed of. 

(J) In the cases referred to in sub-section (I), the Board 
may suspend the managing agent from office immediately on, 
or at any time after, the adjudication, appointment, sentence or 
finding referred to in clause (a) of that sub-section and until the 
disposal of the appeals and petitions, if any, referred to in clauses 
( b ) and (c) thereof, or until the convicted partner, director or 
officer is expelled or dismissed in pursuance of section 341, as 
the case may be. 

Ihis section is new anti is based on l he second pat a of recommendation (i) oi 
paia 119 of the C. I . C. R Provision lias also been made for a case where iheie 
is a fuither appeal or revision petition against the sentence- Notes on Clauses 


341. Conviction not to operate as disqualification if convicted 
partner, director, etc., is expelled. — (7) In the cases referred to in 
clauses ( b ) and (c) of section 336, it shall he open to the manag- 
ing agent, notwithstanding anything to the contrary in any other 
law or agreement, for the time being in force, to expel or dismiss 
the convicted partner, director or officer, within thirty days from 
the date of his sentence: and in that event, the disqualifications 
imposed by the clauses aforesaid shall cease to apply. 

( 2 ) Sub-section (1) shall not affect the operation of section 
346 in any case to which that section would otherwise apply. 

This section is based on the laltci portion ol tlic fnst sub paid of rcconimcnda 
lion (1) of paia 119 C.L.C.R - Notes on Clauses Sec also the Proviso to cl. (a) of 
s. 87B of the previous Act. 

This was originally cl 322 of the Bill 111 which alteration has been made by the 
Joint Committee with the following observation. “The Committee have made it 
dear that the provisions oi sub douse (1) will ovo-iide any provision to the conttar) 
contained in any other law 01 agreement. In olhci words, it will be open to the 
managing agent to expel or dismiss a convicted diiector, partner or oflitei , although 
the agreement entered into with him does not provide for a right to effect such 
removal’* ( vide J. C« R., para 126). 
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W R«««mtk» of office by managing agent -—(I) Unless the 
managing agency agreement otherwise provides, a managing 
agent may, by notice to the Board, resign his office with effect 
from such date as may be specified in the notice, 

(2) The managing agent shall cease to act as such with 
effect from the date so specified or from such later date, if any, 
as may be mutually agreed on between him and the Board; but 
his resignation shall not be effective until it is considered as 
provided in sub-section (5). 

(3) When notice of resignation is given as aforesaid, the 
Board shall — 

(a) prepare a statement of the affairs of the company 
as at the date specified in the notice of resignation or such 
subsequent date [not being later than that on which the 
managing agent ceases to act as such under sub-section (2)] 
as the directors may think suitable, together with a balance 
sheet made out as at that date, and a profit and loss account 
for the period subsequent to the date for which the last such 
account was prepared and laid before the company in gen- 
eral meeting, and ending on that date; 

(/>) obtain a report from the auditors of the company 
on such balance sheet and profit and loss account, in accord- 
ance with sections 227, 228 and 229; and 

(c) place the managing agent’s resignation together 
with the statement of affairs, balance sheet, profit and loss 
account and auditors’ report mentioned above, before the 
company in general meeting. 

(4) In relation to any report made by the auditors as 
aforesaid, sections 230, 231, 232 and 233 shall apply in like 
manner as they apply in relation to the auditors’ report referred 
to therein. 

(5) The company in general meeting may, by resolution, 
accept the resignation or take such other action with reference 
thereto as it may deem fit. 

This section is new, It is based on para isi of the C. L. C. R. 


Transfers of, and Succession to, Office 

343, Transfer of office by managing «*«**•— A transfer of his 
office by the managing agent of a company shall not take effect 

«s 
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unless it is approved both- by the company in general meeting and 
by the Central Government. 

Thin section is based on cl. (c) of s. 87B of the previous Act the notes under 
which are given below: — 

1097* Transfer of Office: --As a general rule, a party to a contract cannot 
assign his liability thereundei without the other party’s consent. Under this section 
too, the office of managing agent cannot be transferred without the consent of the 
company. The Act does nothing more than give statutory recognition to the general 
law (71), A transfer by the managing agent of a company of his office amounts to 
a transfei of his liability undoi a conn act and would be void against the whole world 
without the company’* consent (71). I his clause applies to the case of transfer of 
office of a managing agent to himself and certain othei persons (71). 

1098. A firm was appointed sec ictarics, ticasurers and agents of a company by 
an agreement and subsequently all the otigittal partners ceased to exist and to func- 
tion as secretaries &c., and thetcupon the company made its own arrangement. In 
a suit by an assignee of an assignee of some of the original partncis of the firm it was 
held that as neither the plaintiff nor any ol his prcdccessois had compelled the com- 
pany as they could under the aforesaid agreement, to enter into a fresh agreement 
with them, the company was not l>ound to employ the plaintiff, and without 
setting up a novation or an estoppel the plaintiff could not sue foi damages foi 
breach of the agreement to which he uas not u jiaity (72) ; and there was no privity 
of contract between the company and the him when all the oiiginal partners had 
ceased to exist as such (73) The definition of ‘'original partners*’ given in the 
proviso says that it is only foi the purpose of the proviso (7^). The fact that undei 
the Indian Partnership Act 19*^2 a firm possesses a distinct personality does not in 
\ohe that the personality continues unchanged so long as the business of the firm 
continues. The Indian Act, like the English Act, asoiris making a in in a corporate 
body enjoying the right of perpetual succession (73). 

344. Managing agency not to be heritable after commencement 
of Act. — Any agreement made by a company other than a private 
company which is not a subsidiary of a public company, with its 
managing agent after the commencement of this Act shall be 
void in so far as it provi les for succession to the office by inherit- 
ance or devise. 

This section is new. It has been intioduced by the Joint Committee with the 
following obsetvation: “Many of the admitted cs ils of the managing agency system 
Jesuit fiom the managing agency being hnitahle. In future, no managing agency 
agreement can provide foi the managing agency being heritable 01 devisable by will. 
Such an agreement will be yoid” (vide J. C R., paia 127). 

345. Succession to managing agency by inheritance or devise under 
agreement before commencement of Act, to be subject to Central 
Government’s approval. — (7) Where the office of the managing 
agent of a company is held by an individual at the commencement 

(71) Ramchandra v. Chimihhai [1941) B. 76, r, Bom. L.R. 107*. 

;(7«) Bhagwanji v. Alembic Chemical Works [1944] B 205, 4ft Bom L.R. 285: on 

appeal to the Piivy Council liqjftl 52 C W.N. fiSi (P.L). 

(73) {1848] 52 C.W.N. 681 (P.C.), supra. 
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of this Act and the managing agency agreement provides for- 
succession to the office by inheritance or devise, no person shall 
succeed to the office on the death of the holder thereof, unless the 
succession of such person thereto is approved by the Central 
Government; and that Government shall not accord such 
approval unless, in its opinion, such person is a fit and proper 
person to hold the office of managing agent of the company, 
(2) The provisions of sub-section (Z) shall not apply to a 
private company which is not a subsidiary of a public company. 

This section also is new It has been inserted by ihe Joint Committee with the 
following observation “Whole howovei such an agreement has been already entered 
ifito, that is* before the coming into force of the new Bill, the heir or devisee of the 
managing agent will be entitled lo act as managing agent, if, and only if, the Gov- 
ernment are satisfied that the hen oi devisee is a fit and proper person to manage 
the affairs of the company The Committee attach much importance to this ptovi 
sion, as they consider that it will pic\etn a great evil to which the existing law has 
given iice M ( vide J. C. R , para 128) 

Changes in Constitution of Firms and Corporations 

346. Changes in constitution of managing agency firm or corpora- 
tion to be approved by Central Government. — ( / ) Notwithstanding 
anything to the contrary contained in any other provision of this 
Act, where the managing agent of a public company, or of a 
private company which is a subsidiary of a public company, is a 
firm or body corporate and any change takes place in the consti- 
tution of the firm or body corporate, the managing agent shall 
cease to act as such on the expiry of six months from the date 
on which the change takes place or such further time as the 
Central Government may (whether before or after the expiry 
of the six months) allow in that behalf, unless the approval of 
the Central Government has been accorded before such expriy to 
the changed constitution of the firm or body corporate. 

Explanation .— Vor the purposes aforesaid, a change in the 
constitution of a body corporate means — 

(«) its conversion from a private to a public company, 
or from a public to a private company; 

(/?) any change among the directors or managers of 
the corporation, whether caused by the death or retirement 
of a director or manager, the appointment of a new director 
or manager, or otherwise; 

(c) any change in the ownership of shares in the body 
corporate or in the case of a body corporate not having a 
share capital, any change in its membership. 
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(2) Where a managing agent is a body corporate (other 
than a private company) the shares whereof are for the time 
being dealt in, or quoted on, a recognised stock exchange, no 
change in the ownership of the shares of the company shall be 
deemed to be a change in its constitution within the meaning and 
for the purposes of sub-section (7), unless the Central Govern- 
ment, by notification in the Official Gazette, otherwise directs: 

Provided that no such notification shall be issued in respect 
of any company, unless the Central Government is of opinion 
that any change in the ownership of its shares has taken place 
or is likely to take place, which has affected or is likely to affect 
prejudicially the affairs of any company which is being managed 
by the managing agent. 

This, section is new and is based on para 122 oi the C. L. C. R. Where there is 
a change in the constitution of the managing agency fums or body corporate to the 
extent of one half of the total interest, a provision like this is dearly desirable — 
Notes on Clauses. 

This was originally ds. 525 and 326 of the Bill which have been altered by the 
Join! Committee with the following obseivation: “Most of the managing agencies 
arc held by firms or bodies corporate. The principle adopted by the Committee in 
regard to changes in the constitution of the managing agency him or corporation 
is that any change which may take place should be approved within six months of 
the occurrence thereof by the Government and that if such approval is not accorded, 
the firm or body corporate should cease to be managing agent' * (iride J. C. R., 
paia 129). 

See s. 87BB of the previous Act introduced bv Aci 52 of 1951. 

Cl 327 of the original Bill has been omitted by the Joint Committee. 

Forms : — For the form of application to the Central Government fot approval 
of change of constitution of (1) a firm and (2) a body corporate acting as managing 
agent, in pursuance of this section, see Forms Nos. 27 and 28 respectively, in 
Annexure 'A' of the Companies (Central Government's) General Rules and Forms, 
1956— printed as Appendix B. 


347. Application of Schedule VIII to certain managing agents. — 

(7) The provisions of Schedule VIII shall apply — 

( a ) to every firm or private company which acts as the 
managing agent of any company, whether public or private ; 
and 

(/;) save as provided in sub-section (2), to every other 
body corporate (not being a private company) which acts 
as the managing agent of any company, whether public or 
private. 

(2) A body corporate (not being a private company) acting 
as managing agent shall, if and so long as its shares are dealt 
in, or quoted on, any recognised stock exchange, lie exempt from 
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the operation of sub-section (7), unless the Central Government, 
by notification in the Official Gazette, otherwise directs: 

Provided that the Central Government may, by order, 
modify or limit the operation of this sub-section in relation to 
any body corporate in such manner as that Government thinks 
fit. 

( 3 ) If default is made by a managing agent to which 
Schedule VIII applies in complying with the provisions 
thereof, — 

(a) if the managing agent is a firm, every partner 
therein who is in default, and 

( b ) if the managing agent is a body corporate, the body 
corporate, and every director or other officer thereof who 
is in default, 

shall be punishable with fine which may extend to fifty rupees 
for every day during which the default continues. 

This section is new. It provides for the application of Schedule VIII to 
managing agents. The Schedule implements the recommendations (i), (ii) and (iii) 
in para tax of the C. L. C. R .—Notes on Clauses. 

Schedule VfH pros ides ior declarations to be made by firms, private companies 
and public companies, acting as managing agents. See this Schedule. 


Remuneration of managing agents 

348. Remuneration of managing agent ordinarily not to exceed 10 
per cent, of net profits. —Save as otherwise expressly provided in 
this Act, a company shall not pay to its managing agent, in 
respect of any financial year beginnnig at or after the commence- 
ment of this Act, by way of remuneration, whether in respect of 
his services as managing agent or in any other capacity, any 
sum in excess of ten per cent, of the net profits of the company 
for that financial year. 

SS. 348 to 364 deal with the subject of remuneration payable to managing agents 
and are intended to carry out the recommendations contained in paras 1*5 to 133 of 
the C. L. C. R .—Notes on Clauses. 

S. 348 is based on the recommendation in para i*6 of the C. I.. C. R. and also 
on sub s, (i) of the redraft of s. 87C at page 364 of the Report— Note, on Clauses. 
In the last line of this section foi •'annual” the words "for that financial year’ have 
been substituted by the Lok Sabha. 


1098 A. Extra remuneration : -Where by a resolution pastted on 15-1 11937 
hv the Board the company replaced the deceased managing agent by » . new one 
as his legal representative in virtue of his own right as contemplated in the memo- 
randum and articles, it could not be said that the appointment was made after 
the commencement of the amendment Act of 193 «• H « nce - n0 8 P eml re * olutlon ” 
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ici|utied bry s H7C of the old Aci foi payment of extra remuneration to the managing 
ngtnt wan necessary (73a). 

lot otliei eases see notes to the next section 

349. Determination of net profit*. — (2) In computing for 
the purpose of section 348, the net profits of a company in any 
financial year — 

(o) credit shall be given for the sums specified in sub- 
section (2), and credit shall not be given for those specified 
in sub-section (3 ) ; and 

( b ) the sums specified in sub-section (4) shall be 
deducted, and those specified in sub-section (5) shall not 
be deducted. 

(2) In making the computation aforesaid, credit shall lie 
given for the following sums: — 

Bounties and subsidies received from any Government, or 
any public authority constituted or authorised in this behalf by 
any Government, unless and except in so far as the Central 
Government otherwise directs. 

(3) In making the computation aforesaid, credit shall not be 
given for the following sums: — 

(a) profits, by way of premium, on shares or deben- 
tures of the company, which are issued or sold by the 
company; 

( b ) profits on sales by the company of forfeited shares; 

(c) profits from the sale of the undertaking or any of 
the undertakings of the company or of any part thereof ; 

(d) profits from the sale of any immovable property 
or fixed assets of a capital nature comprised in the undertak- 
ing or any of the undertakings of the company, unless the 
business of the company consists, whether wholly or partly, 
of buying and selling any such property or assets. 

(4) In making the computation aforesaid, the following 
sums shall he deducted : — 

(a) all the usual working charges; 

(b) directors’ remuneration; 

(r) bonus or commission paid or payable to any mem- 
ber of the company’s staff, or to any engineer, technician 
or person employed or engaged by the company, whether 
on a whole-time or on a part-time basis ; 

(d) any tax notified by the Central Governmnet as 
being in the nature of a tax on excess or abnormal profits: 


(73a) Chandulal & Co. v Naiwarlal [lq^l B *157. 
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(e) any tax on business profits imposed for special 
reasons or in special circumstances and notified by the 
Central Government in this behalf; 

(/) interest on debentures issued by the company; 

(g) interest on mortgages executed by the company 
and on loans and advances secured by a charge on its fixed 
or floating assets ; 

( h ) interest on unsecured loans and advances; 

(0 expenses on repairs, whether to immovable or to 
movable property, provided the repairs are not of a capital 
nature ; 

O') outgoings; 

( k ) depreciation to the extent specified in section 350; 

(i) the loss (not including any loss of a capital nature) 
incurred in any year which begins at or after the commence- 
ment of this Act, in so far as it has not been taken into 
account in arriving at the net profits of that year or of any 
subsequent year preceding the year in respect of which the 
net profits have to be ascertained; 

(m) any compensation or damages to be paid in virtue 
of any legal liability, including a liability arising from a 
breach of contract; 

(//) any sum paid by way of insurance against the 
risk of meeting any liability such as is referred to in 
clause (m). 

(.5) In making the computation aforseaid, the following 
sums shall not be deducted: — 

(a) the remuneration payable to the managing agent; 

( b ) income-tax and super- tax payable by the company 
under the Indian Income-tax Act, 1922 (XI of 1922), or 
any other tax on the income of the company not falling 
under clauses (d) and (c) of sub-section (4). 

(c) any compensation, damages or payments made 
voluntarily, that is to say, otherwise than in virtue of a 
liability such as is referred to in clau.se (m) of sub- 
section (4). 

This section is new. It is based on |>ara f|o oi the C I C R and Mib-s. (a) 
of the tedrait of s 87O at pages 1)64 and 165 of the Report Notes on Clauses. 

This was originally tl 330 of the Biff, in which alterations have been made by 
the Joint Committee with the following observation : “Only slight amendments of 
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a clarificatory nature have been made in this clause by the Committee*’ (vide J, Q. 
K. # para »go). 

The tok Sabha has made alterations in the first two lines of this section. 

Cases decided under s. 87C of the old Act are given below : — 

1099 * Provision in managing agency contract : — Under s. 87C of the old 
Act a provision in a managing agency contract providing for payment to the mana- 
ging agent both an office allowance and remuneration was permissible. The mini- 
mum payment of remuneration to the managing agent in the absence or inadequate 
of profits, was not the same thing as office allowance and was not in the nature of 
remuneration. It was not necessary that the contract should specify the number of 
clerks, peons etc. The word “defined'' could not be construed to mean described in 
detail (74). When the managing agent had been wrongfully prevented from being 
111 charge of the company, that could not be made a ground for refusing to pay him 
the stipulated office allowance up to the date oi winding-up and under the circum- 
stances he was entitled to that payment (74). In this case it was not an implied term 
of the agreement that the company should carry on business during the period 
specified in the contract. Hence neither office allowance nor remuneration after the 
date of liquidation could be claimed (74). In Rhodes v. Forwood (75) “the ratio 
decidendi was that where two patties agree for a fixed period, the one to employ the 
other as his sole agent for certain business, there is no implied condition that the 
business itself shall continue to he carried on duiing the period named. I*or<l 
Hathcrlcy observed: ‘The parties seem to me to have entered into a simple con 
tract of agency which necessarily determines when the subject matret of the agcncv 
is gone. The subject-matter of the agency has disappeared without mala fides on 
either side. Therefore the contract is brought to an end by the course of events - 
by ihat happening which might necessarily have been expected to happen and which 
would have the effect of putting an end to tlu contract’ (76). We think that the 
same consideration must also apply to tlic claim for office allowance" (76). 

1100 . “Net profits” : "Net piofits" of a joint-stock company, it has been 
held undo s, 87C of the old Act, air the ’sm plus of the estimated amount of the 
assets of the company after all its liabilities, including the amount of the contributed 
capital, have been deducted (77). But this definition, it is appiehcnded, does not 
apply to the piesent section. 7 he piacticc of a company to make no deduction in 
respect of income-tax and super- tax paid by the company in calculating the net 
profits for calculation of the managing agent's commission is in accordance with law, 
but the same principle cannot be applied to excess profits tax which is essentially 
different from income-tax ; consequently in the absence of an agreement to the con- 
trary, the excess profits tax must be deducted in ascertaining the annual profits of a 
company for the purpose of calculation of the managing agent’s commission (78). It 
was held in Ashton Gas Co. Attorney -General (7$) that income-tax is payable out 
of profits, and cannot be deducted in ascertaining profits. See in this connection the 
case noted below (80). 

In computing the net profits of the company upon which commission was to be 
paid to the managing agents as provided in the managing agency agreement read 

(74) Associated Industrial Engineers v. Jabbai Sahib f 1 953 ] * 97 * [*%*] * M.L.J. 

37 ®* 

(75) [1876] 1 App. Cas. *56. 

(76) Associated Industrial Engineers v Jabbar Sahib, supra at pp. 201 and sura. 

(77) Binney v. Ince Hall Coal 8c Co. [1866] 14 L.T. 392. 

Walchand & Co. v. Hindusthan Construction Co. [1914] B. 5, 45 Bom. L.fc. 951. 

(8o| Ldwards v. Sauton Hotel Co. [1943] 1 A.E.R. 176. 
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with the articles oC association, excess profits tax was to be deducted though *• 87C 
of the old Art did not govern the case as the managing agents had been appointed 
before the commencement of the Companies Amendment Act XXII of 1936 (81). 

350. Ascertainment of depreciation. — The amount of depre> 
ciation to be deducted in pursuance of clause (fe) of sub-section 
(4) of section 349 — 

(a) shall be the amount of normal depreciation 
allowable under the Indian Income-tax Act, 1922 (XI of 
1922) for the financial year for which the net profits are to 
be computed; 

( b ) shall not include any special, initial or other depre- 
ciation or any development rebate, whether allowable under 
that Act or otherwise ; 

(c) shall not include any arrears of depreciation: 

Provided that arrears of depreciation may be taken into 
account in the first of the financial years referred to in section 
348, in so far as these arrears have not been taken into account 
in arriving at the net profits of any financial year or years pre- 
ceding the first financial year aforesaid. 

this section is new It is based on the last para ot subsection (a) of the icdraft 
ni s HyC at page t<»3 of tilt' C’ I . C R -Notes on Clauses. 

In ils. (a) and (b) of this section some additions hasc been made by the Lok Nabha. 


351. Special provision where there is a profit-sharing arrangement 
between two or more companies. — Where there is an arrangement 
between two or more companies to .share their profits, and not 
less than two of those companies have the same managing agent, 
any profits paid in pursuance of the arrangement by any of the 
companies having that managing agent to any other or others 
of them shall — 

(o) be excluded from the net profits of the company 
making such payment: and 

(/,) be included in the net profits of the company 
receiving such payment, or where more than one company 
receives such payment, be included in the net profits of each 
of the receiving companies, to the extent of the payment 
received by it. 

This section is new It is based on the last sub-para of para 130 at p. 99 *0 

C. L ('. R .—Notes on Clauses 

(81) Western H. & O Mills Ltd. v. Comr. of Income Tax l >9531 *»3 < FB >- 

84 
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3SS. Payment of a d ditional remuneration* - — Additional remu- 
neration in excess of the limits specified in sections 198 and 348 
may be paid to the managing agent if, and only if, such remu- 
neration is sanctioned by a special resolution of the company and 
is approved by the Central Government as being in the public 
interest 

This section is new. It embodies the principle is sub-s. (i) of the redraft of s. 87C 
at page 365 of the C. I,. C. R.— Notes on Clauses. 

[S. 358 which dealt with minimum remuneration of managing agent has been 
omitted by the Lak Sabha as the question has been dealt with in s. 198 ante]. 

Sec notes to s. 349. 

353. Time of payment of remuneration. — The remuneration 
payable to the managing agent for any financial year or part 
thereof shall not be paid to him, until the accounts of the com- 
pany for such financial year have been audited and laid before 
the company in general meeting: 

Provided that the minimum remuneration, if any. payable 
in pursuance of section 198 may be paid to the maanging agent 
in such suitable instalments as may l>e specified either in the 
articles of the company or in a resolution passed by the company 
at an annual general meeting or in the managing agency agree- 
ment executed by the company 

This section is new. It is based on sub-s. (3) of the new s. 87C at page 385 of 
1 be C. L. C. R. — Notes on Clauses. 

354. Managing agent not entitled to office allowance but entitled 
to be reimbursed in respect of expenses. — The managing agent 
shall not be paid any office allowance, but he may be reimbursed 
in respect of any expenses incurred by him on behalf of the 
company and sanctioned by the Board or by the company in 
general meeting; and nothing contained in sections 348 to 353 
shall l)c deemed to prohibit his being so reimbursed. 

This section is new It is based on para 128 of the C. L. C. R. - -Notes on 
Clauses . 

Sec N. 1099* supra 

355. Saving. — Sections 348 to 354 shall not apply to a private 
cotnpany unless it is a subsidiary of a public company. 

This section is new. It is based on the saving in sub-s. (5) of the new s. 87C 
at page 365 of the C . L. C. R. - Notes on Clauses . 

Appointments as Selling and Buying Agrnis 

356. Appointment of managing agent or associate as selling agent 
of goods produced by the company. — (1) No managing agent and 
no associate of a managing agent, shall receive any commission 
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or other remuneration from the company, in respect of sales of 
goods produced by the managed company, if the sales are made 
from the premises at which they arc produced or from the head 
office of the managing agent or from any place in India. 

(2) For sales of any goods produced by the company which 
are effected from any place outside India not being a place 
specified in sub-section (i), the managing agent, or an associate 
of the managing agent, may be appointed as a selling agent 
subject to the following conditions, namely: — 

(a) that the managing agent or associate maintains an 
office at such place for his own business, that is to say, for 
a business not connected with that of the company; 

( b ) that the remuneration payable in respect of the 
work done as selling agent by the managing agent or asso- 
ciate is in accordance with the terms of a special resolution 
passed by the company in that behalf . and 

(c) that no other sums are payable by the cornpau} to 
the managing agent or associate whether by way of expenses 
or otherwise. 

(5) Any appointment made in pursuance of sub-section ( 2 ) 
shall not be made for a term exceeding five years but may be 
renewed from time to time for a term not exceeding five years 
on each occasion: 

Provided that such renewal shall not be effected earlier than 
one year from the date on which it is to come into force. 

( 4 ) The special resolution referred to in clause (b) of sub- 
section (2) shall set out the material terms subiect to which the 
appointment of selling agent is made. 

(.5) Every appiontment made under sub-section (2) and 
all particulars relating thereto shall be entered in a register 
maintained by the company for the purpose. 


This section is new. It deals with the case where a managing agent or an asso- 
ciate of a managing agent is appointed selling agent of goods produced by the com- 
pany He will not be entitled to any additional remuneration fot doing wotk as 
such selling agent evccpl in the cases specified in sub s (*) The period of one month 
referred to in recommendation (i.i) of para ms of .he C L C. R. may be extended 
to three months in special urcumstanccs set out in the resolution passed b\ the 
company — -Notes on Clouses ♦ 

This was originally cl. 338 of *hc Bill m which altciation has been made by the 
Joint Committee 8 with the following observation • "The Committee have provided 
that sales In India ol goods produied bv a company will no! entitle its managing 
arcni to anv commission, the provision tegarding the making of payment for goods 
received by the managing agent tor sale, within one month of the date on which 
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the goafa were supplied to him by the company, has been omitted. It is left to the 
company to make its own agreement in such cases” (vide J.C.R., para tjt). 

For definition of “associate of managing agent" see cl. (g) of s. a ante. 

367. Application of section 356 to oase where business of company 
consists of the supply or rendering of eny services. — Where and in 
so fat as the business of a company consists in the supply Or 
rendering of any services, the provisions of section 356 shall 
apply in respect of any such business procured for the company 
by its managing agent or any associate of its managing agent 
from any place outside India, in like manner as those provisions 
apply in respect of sales of any goods produced by a company 
which are effected from that place. 

This section is new. It makes the provisions of s. 35G applicable, where Lhc 
business of the company consists of the supply or rendering of any services— 
on Clauses . The Joint Committee have made changes in this section that are con- 
srquntial upon those made in s. 356 ( vide para 13a). 

See notes to s. 356. 

358. Appointment of managi n g agent or associate as buying agent 
for company. — ( 1 ) No managing agent, and no associate of a 
managing agent, shall receive any payment whatever, from the 
company except expenses, if any, sanctioned under section 354 in 
respect of purchases of goods made on its behalf either in India, 
or in cases to which sub-section ( 2 ) does not apply, outside India. 

(2) Where purchases of goods are made on behalf of a 
company by its managing agent or any associate of its managing 
agent, at any place outside India, then, if the managing agent 
or associate maintains an office at such place not only for such 
purchase but also for his own business, that is to say, for a 
business not connected with that of the company, he may receive, 
at the option of the company, either — 

(a) such part of the expenses of such office as may 
reasonably be attributed to the purchases made on behalf of 
the company as aforesaid; or 

’(b) remuneration, by way of commission or otherwise, 
in respect of the work done by the managing agent or asso- 
ciate in making such purchases. 

(.?) In' cases to which clause (a) of sub-section (2) applies, 
the maximum amount which may be paid to the managing agent 
shall be specified in a special resolution passed by the company; 
and in cases to which clause (b) of that sub-section applies, the 
remuneration payable to the managing agent or associate shall 
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be in accordance with the temis of a special resolution, passed by 
the company in that behalf. 

(4) The special resolution referred to in sub-section ( 3 ) 
shall set out in sufficient detail the nature of the office maintained 
by the managing agent or associate outside India, the purposes 
for which it is maintained, the scale of its operations, the expen- 
ses incurred in maintaining the office, and the proportion of those 
expenses which may be reasonably attributed to the work done 
on behalf of the company. 

(5) The special resolution shall not remain in force for a 
term exceeding three years but may be renewed from time to 
time for a term not exceeding three years on each occasion: 

Provided that no renewal shall take place earlier than one 
year from the date on which it is to come into force. 

( 6 ) Every resolution passed in pursuance of this section 
shall be entered in a register maintained by the company for the 
purpose. 

This section is new. It provides foi a managing agent or an associate of the 
managing agent receiving commission in special circumstances where he is appointed 
a buying agent of the company. The C. L C. has recommended that no commission 
need be paid for purchases made by a managing agent on behalf of a company, 
hut it is well known that m rases where a managing agent managing 
several companies makes bulk purchases lor fulfilling the needs of all the 
companies considerable economies lcsult ; and it is clearly desirable that in such 
cases the managing agent should be entitled at least to the outlay which he 
has had to incur. This section therefore provides for the vesting of a discretion in 
the company to allow leimbursemem or a commission in cases where purchases arc* 
made by the managing agent outside the State in which the goods purchased are to 
be used, provided the managing agent or associate maintains an office at that place 
for his own business Notes on Clauses. 

This was originally cl. 340 of the Bill. The Joint Committee have provided 
in this section that in the case of all purchases made in India only the expenses 
incurred by the managing agent will be payable by the company (vide J.C.R , 
para 133). 

The Lok Sabha has made alterations in sub-ss. (4) and (5) of this section. 


3S9. Commission, etc., of managing agent as buying or selling 
agent of other concerns. — (2) A company in general meeting 
may, by resolution, authorise its managing agent or any associate 
of its managing agent to retain any commission or other remu- 
neration earned or to be earned by such agent or associate as the 
managing agent, secretaries and treasurers, manager, agent, 
secretary or selling or buying agent of any firm, body corporate 
or other concern in respect of any goods, power, freight, repairs 
or other services, for the sale, purchase, supply or rendering of 
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which a contract has been, or is to be, entered into by such firm, 
body of concern with the company, provided the prices or 
amounts charged to or received by the company are at rates which 
are not less favourable to the company than the market rates 
or which are otherwise reasonable. 

(2) Every contract so entered into and all particulars 
relating thereto shall be entered in a separate register maintained 
by the company for the purpose. 

This section is new It gives effect to the recommendation in para 143 of the 
(• L C R . — Notes on Clauses . 

Um was originallv cl. 341 of the Bill. In this it has been made deat by the 
|oui! Committee that the company in general meeting may agree to a commission 
being paid On future transactions ( vide J.C R , para 1*3) 


360. Contracts between m a n ag in g agent or associate and com- 
pany for the sale or purchase of goods or the supply of services, etc. — 

(I) A company may, by special resolution, approve of any con- 
tract being entered into with its managing agent or an associate 
of its managing agent, — 

(a) for the sale, purchase or supply of any property, 
movable or immovable, or for the supply or rendering of 
any service other than that of managing agent; or 

( b ) for the underwriting of any shares or debentures 
to be issued or sold by the company. 

(2) The special resolution aforesaid shall — 

(a) set out the material terms of the contract proposed 
to be entered into; and 

( b ) provide specifically that for any porperty supplied 
or sold, or any services supplied or rendered, by the com- 
pany, the managing agent or associate shall make payment 
to the company within one month from the date of the supply 
or sale of the goods, or the supply or rendering of the service, 
as the case may be. 

(3) Every such contract and all particulars relating thereto 
shall be entered in a separate register maintained by the company 
for the purpose. 

(4) Nothing contained in clause (a) of sub-section (i) 
shall affect any contract or contracts for the sale, purchase or 
supply of any property or services in which either the company 
or the managing agent or associate, as the case may be, regularly 
trades or does business, provided that the value of such property 
and the cost of such services do not exceed five thousand rupees 
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in the aggregate in any calendar year comprised in the period 
of the contract or contracts. 

ThU section U new. It relates to contracts between the managing agent or 
associate and the company for the sale or purchase of property or for underwriting 
shares or debentures etc. The section u based on para 144 of the C.L.C.R. — Notes 
on clausa. 

Sub-s. (4) has been added to this section by the Lok Sablta 

391. Existing contracts relating to matters desk with in section* 
356 to 360 to terminate 00 1st March, 1958. — All contracts in force 
at the commencement of this Act, to which a company or the 
managing agent or an associate of the managing agent of a com- 
pany is a party, shall, in so far as the contracts relate to any of 
the matters referred to in sections 356 to 360, he deemed to 
terminate on the first day of March, 1958, unless they terminate 
on an earlier date. 

This section is new It gives effect lo the Iasi sentence of the recommendation 
of the Cl C R *s Report m para 145 and provides for the termination of existing 
tontracts which are contian to the provisions contained m ss 35s to 3 ^° not later 111411 
5 years form the date of publication oi the Repoit which was m March, 195a — Note* 
on Clauses 

In view of the delay in passing this Act the date “first day of March 1957” has 
been changed by the Joint (committee into first das of March 1958“ (vide J C.R , 
para 135). 

362. Registers to be open to inspection. -The registers refer- 
red to in sections 356 to 360 shall he open to inspection, and 
extracts may be taken therefrom and copies thereof may he re- 
quired, by any member of the company, in the same manner, to 
the same extent and on payment of the same fees, as in the case 
of the register of members of the company. 

This section IS now It is a i onset) uum.il prousiou holes an Clauses 

363. Remuneration received in contravention of foregoing sections 

to be held in trust for company. — Where the managing agent of a 
company, or an associate of the managing agent, receives any 
sum from the company, whether directly or indirectly, by way 
of remuneration, rebate, commission, expenses or otherwise, — 

(o) in the case of a public company or a private com- 
pany which is a subsidiary of a public company, in contra- 
vention of sections 348 to 354 and sections 356 to 361 ; or 
(&) in the case of a private company which is not a 
subsidiarv of a public company, in contravention of sections 
356 to 361 ; 
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the managing agent or associate shall account to the company 
for such sum as if he held it in trust for the company. 

This lection » new. It provides that remuneration received by managing agents 
otherwise than in conformity with the provisions of the Act should be held by them 
in trust tor the company. It is based on the recommendation in the second sentence 
of para 145 of the C. L. C. R . — Notes on Clauses. 


Assignment of, or charge on, remuneration 

364. Company not to be bound by asaignment of, or charge on, 
m a n agi n g agent’s remuneration. — Any assignment of, or charge 
on, his remuneration, or any part thereof, effected by a managing 
agent shall be void as against the company. 

This section shall not affect the rights inter se of the manag- 
ing agent and any person other than the company. 

This section c 01 responds to cl (d) of s 87B of the previous Act. It pi ovules 
that a company will not be bound bv any alignment of, 01 the creation ol am 
charge 011, the managing agent s remuneration , but the lights tntei sc of the manag 
mg agent and persons other than the company will not be affected Notes on Clauses 

1101 * The object of the restriction hv this section is to prevent the managing 
agent from making a voluntary charge or assignment of his remuneration to the 
detriment of the company. This does not disentitle a creditor to recover liis debt 
by attaching the remuneration to which the managing agent is entitled A restraint 
on soliintary alienation does not bai a compulsory sale at the instance ot a credit 01 (82) 


Compensation for termination of office 

365. Prohibition of payment of compensation for loss of office 
in certain cases. — A company shall not pay or l>e liable to pay to 
its managing agent any compensation for the loss of his office 
in the following cases : — 

(a) where the managing agent resigns his office in 
view of the reconstruction of the company or of its amal- 
gamation with any other body corporate or bodies corporate 
and is appointed as the managing agent, secretaries and 
treasurers, manager or other officer of the reconstructed 
company or of the body corporate resulting from the amal- 
gamation ; 

( b ) where the managing agent resigns his office, other- 
wise than on the reconstruction of the company or its 
amalgamation as aforesaid ; 

(c) where the managing agent vacates his office in 
pursuance of section 324, 330 or 332 ; 


<8s) Pumtiamdas v. Baijntth Prasad [1941J C. 140. 
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(d) where the managing agent is deemed to have 
vacated his office in pursuance of clause (a), (b), (c) or 
(d) of section 334 or of section 336; 

( 0 ) where the managing agent is deemed to have 
vacated his office in pursuance of clause ( 0 ) of section 334, 
provided the winding up of the company was due to the 
negligence or default of the managing agent; 

(/) where the managing agent is deemed to have been 
suspended, or is suspended, from his office in pursuance of 
section 335 or sub-section ( 2 ) of section 340; 

(9) where the managing agent is removed from office 
by a resolution in pursuance of section 337 or 338; and 
(h) where the managing agent has instigated, or has 
taken part in bringing about, the termination of his office. 

SS. 365 and 366 are new and are intended 10 give effect to the recommendation 
in para 124 and page a 77 of the C L. C R and the redraft suggested by the C. L. C. 
at page 363 of s 87B (e) — Notes on Clauses 

366. Limit of compensation for lots of office. — The compen- 
sation which may be paid by a company to its managing agent 
for loss ot office shall not exceed the remuneration which he 
would have earned if he had been in office for the unexpired 
residue of his term, or for three years, whichever is shorter, - 
calculated on the basis of the average remuneration actually 
earned by him during a period of three years immediately pre- 
ceding the date on which his office ceased or was terminated, or 
where he held the offiec for a lesser period than three years, dur- 
ing such period : 

Provided that in the event of the winding up of the company 
commencing, whether before, or at any time within twelve 
months after, the date of the cessation or termination of the office 
of managing agent, no compensation shall be payable to him if 
the assets of the company on the winding up, after deduction of 
the expenses thereof, are not sufficient to repay the share capital 
(including the premiums, if any) contributed by the members 
of the company. 

See notes to s. 365. 

The original cl. 349 of the Bill providing lor damages for wiongful termination 
of office of a managing agent has been omitted by the Joint Committee. 

Other rights and liabilities not affected on termination of office 

367. Managing agent’s rights and liabilities after te rminati o n of 
office.— Where the office of a managing agent ceases or is termi- 
nated*— 
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. (a) the managing agent and the company shall be 

entitled to enforce any claim or demand which each may 
have against the other, in respect of anything done or 
omitted to be done by either of them before the cessation or 
termination of the managing agency ; and 

(b) the rights and liabilities, in relation to the com- 
pany, of the managing agent in any other capacity, shall not 
be affected. 

This section is new. li in geneial gi\es effect to the recommendation of the 
C. L. G. in para 1 si and pages 272 and 275 of their Repot t— Notes on Clauses. 


Restrictions on powers 

Stt. Managing agent to be subject to control of Board and to res- 
trictions in Schedule VII. — The managing agent of a company, 
whether appointed before or after the commencement of this Act, 
shall exercise his powers subject to the superintendence, control 
and direction of its Board of directors and subject also to the 
provisions of the memorandum and articles of the company and 
to the restrictions contained in Schedule VII. 

This section is new. It lays down the general principle that a managing agent 
is subject to the control and direction ol the directois. It is based on para 134, and 
the redraft of s. 87CC at page 366 of the C. I. C. R. In the case of the specific 
powers referred to in Schedule VII, the managing agent will be entitled to exercise 
them, unless the directors specifically impose any restriction on their exercise — Notes 
on Clauses. 

The Lok Sabha has alteicd the heading of this section. 

This was originally cl. 351 of the Bill in which alteration has been made by the 
Joint Committee with the following observation : “The words 'except to such 
extent as is otherwise provided in Schedule VU’ which occur in cl. 351 of the original 
Bill arc inaccurate as there is no provision of that nature in Schedule VII. The 
woids have therefore been omitted ; and it has been made clear that the managing 
agent of a company should cxetcisc his powers subject to the control and direction 
of the Board of directors and also subject to the provision of the memorandum and 
articles of the company and the restrictions contained in Schedule VII” ( vide J.C.R,, 
para 136), 


369 . Loans fo managing agent — (1) No public company, and 
no private company which is a subsidiary of a public company, 
shall make any loan to, or give any guarantee or provide any 
security in connection with a loan made by any other person to, 
or to any other person by, — 

(tf) its managing agent or any associate of its manag- 
ing agent ; or 

(6) any body corporate in respect of which the Central 
Government, by order, declares that it is satisfied that the 
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Board of directors, managing director, managing agent, 
secretaries and treasurers or manager thereof is accustomed 
to act in accordance with the directions or instructions of 
the managing agent or associate of the managing agent, 
notwithstanding that the body corporate may not itself be 
an associate of the managing agent. 

(2) Nothing contained in sub-section (J) or in section 295 
shall apply to any credit given by the company to its managing 
agent for the purpose of facilitating the company’s business and 
held by such agent in his own name in one or more current 
accounts, subject to limits previously approved by the directors 
of the company and on no account exceeding twenty thousand 
rupees in the aggregate. 

Thi* section corresponds to s. 87D of the previous Act. It is based on the redraft 
of s. 87D at page 569 and paras 136 and 137 of the C. L. C. R. See 5. 595 (1) (d) and 
(c) ante. 

SS. 369 and 370 were originally els. 35a and 353 of the Bill in which alterations 
have been made by the Joint Committee with the following observation : "If a 
company gives a guarantee, or provides any security, in connection with a loan 
made to any other person by its managing agent or an associate of its managing agent, 
the prohibitions contained in these clauses should obviously apply. The Committee 
have secured this result by adding the words ‘or, to any other person by’, in the 
opening paragraph of the clauses" (vide J.C.R , para 137)- 

1102 . Sub*». ( 1 ). Guarantee:— 1 be word "guarantee" has acquired a tech- 
nical meaning and the legislature was aware of it The essence of guarantee is that 
a guarantor agrees to discharge his liability only in one event, i.e., when the prin- 
cipal debtor fails in his dut\. In othei woids. a guarantee presupposes the existence 
of a principal debtoi and if in any conti act there never was at any time any other 
person who can be properlv described as the principal debtor in respect of whose 
default a guarantee can be given, there is no "guarantee" either in its technical 
meaning 01 in its ordinaiy meaning So a piomissory note executed jointly by a 
company and its managing agents does not come within the puiview ol this section (83). 

370# Loan* etc* to companies under the same management— 

No company (hereinafter in this section referred to as the 
lending company”) shall — 

(a) make any loan to, or 

( b ) give any guarantee, or provide any security, in 
connection with a loan made by any other person to, or to 
any other person by, 

any body corporate which is under the same management as the 
lending company, unless the making of such loan, the giving of 
such guarantee or the provision of such security has been pre- 
viously authorised by a special resolution of the lending company. 

<8j) State of Madhya Bharat Hiialalji [im] M.B, *6, 
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Explanation. — For the purposes of this sub-section two 
bodies corporate shall be deemed to be under the same manage- 
ment—* 

(i) if the managing agent, secretaries and treasurers, 
managing director or manager of the one body, or where 
such managing agent or secretaries and treasurers are a 
firm, any partner in the firm, or where such managing agent 
or secretaries and treasurers are a private company, any 
director of such company, is — 

(a) the managing agent, secretaries and treasurers, 
managing director or manager of the other body; or 

( b ) a partner in the firm acting as managing agent or 
secretaries and treasurers of the other body; or 

(c) a director of the private company acting as manag- 
ing agent or secretaries and treasurers of the other body; or 

(») if a majority of the directors of the one body 
constitute, or at any time within the six months immediately 
preceding constituted, a majority of the directors of the 
other body. 

( 2 ) Nothing contained in sub-section (1) shall apply to any 
loan made, guarantee given or security provided — 

(a) by a holding company to its subsidiary; or 

(&) by the managing agent or secretaries and trea- 
surers to any company under his or their management. 

This section corresponds to s. 87E of the previous Act. It gives effect to the 
principle contained in that section as modified by para 138 of the C. L. C. R. and the 
redraft of s. 87E at page 370 of the Report — Notes on Clauses. 

See notes to s. 369. 

371. Penalty for contravention of section 389 or 379. — ( 1 ) Every 
person who is a party to any contravention of section 369 or 
370, including in particular any person to whom the loan is made, 
or in whose interest the guarantee is given or the security is 
provided, shall be punishable with fine which may extend to five 
thousand rupees or with simple imprisonment for a term which 
may extend to six months : 

Provided that where any such loan, or any loan in connec- 
tion with which any such guarantee or security has been given 
or provided by the lending company, has been repaid in full, no 
punishment by way of imprisonment shall be imposed under this 
sub-section; and where the loan has been repaid in part, the 
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maximum punishment which may be imposed under this sub- 
section by way of imprisonment shall be proportionately reduced. 

(2) All persons who are knowingly parties to any such con- 
travention shall be liable, jointly and severally, to the lending 
company for the repayment of the loan, or for making good the 
sum which the lending company may have been called upon to 
pay in virtue of the guarantee given or the security provided 
by such company. 

Thi* section corresponds 10 s 87D (3) and s. 87E (a) of the previous Act. It is 
consequential on ss. 369 and 370 and is intended to implement the provisions 
contained in those sections- Notes on Clauses 

1102 A* Under s. 87D (3) of the old Act it has been held that the only person 
who could be punished was the director who was a party to the making of the loan 
or giving of the guarantee. Where the ptomissory note was executed by the managing 
director and not by the other director, the latter could not he held guilty (83). 

The provision contained in s. 87D of the old Act was a penal provision and as 
such was to be construed strictly ((83) 

372. Purchase by company of shares, etc., of other companies in 
eame group.— (1) A company (hereinafter in this section and 
section 373 referred to as “the investing company”) shall not be 
entitled to subscribe for, or purchase, the shares or debentures 
of any body corporate belonging to the same group as the invest- 
ing company, except to the extent and except in accordance with 
the restrictions and conditions specified in this section. 

( 2 ) The Board of directors of the investing company shall 
be entitled to invest in any shares or debentures of any other 
body corporate in the same group up to ten per cent, of the 
subscribed capital of such other body corporate: 

Provided that the aggregate of the investments so made by 
the Board in all other bodies corporate in the same group shall 
not exceed twenty per cent, of the subscribed capital of the 
investing company. 

(3) The investing company shall not make any investment 
in the shares or debentures of any other body corporate in the 
same group, in excess of the limits specified in sub-section (2) 
and the proviso thereto, unless the investment is sanctioned by a 
resolution of the investing company and unless further It is 
approved by the Central Government. 

(4) No investment shall lie made by the Board of directors 
of a company in pursuance of sub-section (2), unless it is sanc- 
tioned by a resolution passed at a meeting of the Board with 
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the coiisent of all the directors present at the meeting, except 
those not entitled to vote thereon, and unless further notice of 
the resolution to be moved at the meeting has been given to every 
director in the manner specified in section 286. 

(5) Every company shall keep a register of all investments 
made by it in shares and debentures of bodies corporate in the 
same group, showing, in respect of each investment, the follow- 
ing particulars : — 

(a) the name of the body corporate in which the invest- 
ment is made; 

( b ) the date on which the investment is made; and 

( c ) the nature and extent of the investment. 

(6) Particulars of every investment to which sub-section 
(5) applies shall, within three days of the making thereof, be 
entered in the register aforesaid. 

(7) If default is made in complying with the provisions of 
sub-section (5) or (d), the company, and every officer of the 
company who is in default, shall be punishable with fine which 
may extend to five hundred rupees. 

(8) The register aforesaid shall be kept at the registered 
office of the company, and shall be open to inspection at such 
office; and extracts may be taken therefrom and copies thereof 
may be required, by any member of the company to the same 
extent, in the same manner, and on payment of the same fees 
as in the case of the register of members of the company; and 
the provisions of section 163 shall apply accordingly. 

(9) Every company shall annex to each balance sheet 
prepared by it after the commencement of this Act, a list of the 
bodies corporate in the same group in the shares or debentures 
of which investments have been made by it, and the nature and 
extent of the investments so made in each such body corporate. 

(10) For the purposes of this section, a body corporate 
shall be deemed to be in the same group as the investing 
company — 

(a) if the body corporate is the managing agent of the 
investing company; or 

(&) if the body corporate and the investing company 
should, in virtue of the BxplmuMon to sub-section (I) of 
section 370, be deemed to be under the same management, 
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(11) The provisions of this section [except sub-section 
(9) ] shall apply to an investment company, that is to say,, to a 
company whose principal business is the acquisition of shares, 
stock, debentures or other securities. 

(12) This section shall not apply — 

(a) to any banking or insurance company; 

(b) to a private company, unless it is a subsidiary of 
a public company; 

(c) to investments by a holding company in its sub- 
sidiary, or 

(d) to investments by a managing agent or secretaries 
and treasurers in a company managed by him or them. 

This section is based on s. 87F of the previous Act and para 139 and pages 987 
and 288 of the C.L.C.R.— - Notes on Clauses. 

This was originally cl. 355 of the Bill in which alterations have been made by 
the Joint Committee with the following observation : “The Committee consider 
it necessary to provide for the passing of a special resolution by the company for 
making the investments referred to in sub-clause (3). Instead, the Committee con- 
sider it more useful to add the safeguard of approval by the Central Government. 
Sub clauses (5) to (8) provide for the maintenance of a register of investments and 
fen all consequential provisions in 1 elation thereto. The period within which com- 
panies are to dispose of all existing investments in excess of the limits imposed by 
this clause has been extended from one year to two years, from the commencement 
of the Act" (vide J.C.R., para 138). 

1 ’he Lok Sabha has made some alterations in sub-s. (4) of this section. 

1103 , Investment company .—An “investment company" has been defined in 
sub-s. (11) of this section. In s. 20(1) of the English Finance Act, 1936 an “invest- 
ment company" has been defined as a company the income whereof consists mainly 
of investment income, that is to say, income which, if the company were an indivi- 
dual, would not be earned income as defined in s. 14 (3) of the English Income Tax 
Act, 1918 (84). A company is not an “investment company" within the meaning 
of s. 20(1) of the English Finance Act, iq<?6, where the receipts from investments 
aie more than counter-balanced by its trading losses, and in consequence, for the 
period taken into account in deciding whethei its income consisted mainly 
of investment income, it had no income at all (84). 

373. Investments made before commencement of Act — Where 
any investments have been made by a company at any time after 
the first day of April, 1952, which, if section 372 had been then 
in force, could not have been made except on the authority of 
a resolution passed by the investing company and the approval 
of the Central Government, the authority of the company by 
means of a resolution and the approval of the Central Govern- 
ment shall be obtained to such investments, within six months 
from the commencement of this Act; and if such authority and 
approval are not so obtained, the Board of directors of the com- 

H. Finance Trust. Ltd. v. Inland Revenue Comrs. t> 94 t] “8 I-JK.B. *59 
V (H.L.). 
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pany shall dispose of the investments, in so far as they may be 
in excess of the limits specified in sub-section (<?) of section 372 
and the proviso to that sub-section, within two years from the 
commencement of this Act. 

This lection is new. It is intended to give effect to recommendation (c) at page 
288 of the C.L.C.R. Although the Report was published on nth March, 1952 it is 
considered desirable to give effect to the provision from the 1st April, 195a which 
seems to be the more convenient date— Notes on Clauses . 

This was originally cl. 356 of the Bill in which alteration has been made by the 
Joint Committee with the following observation : “Here again the requirement of 
a special resolution has been altered by the Committee into the requirement of an 
ordinary resolution coupled with the appioval of the Central Government” (vide 
J.C.R.. para 139). See notes to the last section. 

374 Penalty for contravention of section 372 or 373. — If default 
is made in complying with the provisions of section 372 or 373, 
every officer of the company who is in default shall be punishable 
with fine which may extend to five thousand rupees. 

Ihis new section has been inserted by the Joint Committee. 

37S. Managing agent not to engage in busineu competing wtih 
business of managed company.— (7) A managing agent shall not 
engage on his own account in any business which is of the same 
nature as, and directly competes with, the business carried on by 
a company of which he is the managing agent or by a subsidiary 
of such company, unless such company by special resolution 
permits him to do so. 

(2) For the purposes of sub-section (1), a managing agent 
shall be deemed to be engaged in business on his own account, if 
such business is carried on by — 

(o) a firm in which he is a partner; or 

(b) a private company at any general meeting of 
which not less than twenty per cent, of the total voting 
power may be exercised or controlled by any of the follow- 
ing persons, or by any two or more of them acting together, 
namely, (i) the managing agent aforesaid; («) where such 
managing agent is a firm, any partner in the firm; and 
(m) where such managing agent is a body corporate, any 
officer of the body corporate; 

( c ) a body corporate (not being a private company) at 
any general meeting of which not less than seventy per cent, 
of the total voting power may be exercised or controlled by 
any of the following persons, or by any two or more of 
them acting together, namely, (») the managing agent 
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aforesaid; (») where such managing agent is a firm, any 
partner in die firm; and (tit) where such managing agent 
is a body corporate, any officer of such body corporate. 

( 3 ) If a managing agent engages in any business in contra- 
vention of this section, he shall be deemed to have received all 
profits and benefits accruing to him from such business, in trust 
for the company under his management or the subsidiary of such 
company, as the case may be ; and where such profits and benefits 
are deemed to have been so received by the managing agent in 
trust for two or more such companies or subsidiaries, such profits 
and benefits shall be held by the managing agent in trust for 
each of them in such proportions as may be agreed upon between 
them or, failing such agreement, as may be decided by the Court 

This section is based on s 87H of the previous Act and paia 140. page *89, 
and the redraft at page ^71 ot the Cl CR — Notes on Clauses * 


376. Condition prohibiting reconstruction or amalgamation of 
company except on continuance of managing agent etc. to be void. — 

Where any provision in the memorandum or articles of a com- 
pany, or in any resolution passed in general meeting by, or by 
the Board of directors of, the company, or in an agreement 
between the company and its managing agent or any other 
person, whether made before or after the commencement of this 
Act, prohibits the reconstruction of the company or its amalga- 
mation with any other body corporate or bodies corporate, either 
absolutely or except on the condition that the managing director, 
managing agent, secretaries and treasurers, or manager of the 
company is appointed or rc-appointed as secretaries and trea- 
surers, managing director, managing agent, or manager of the 
reconstructed company or of the body resulting from amalgama- 
tion, as the case may be, shall become void with effect from the 
commencement of this Act, or be void, as the case may be. 

This section is ness It gists effect to the recommendation in the penultimate 
sentence of paia 1*4 at page 04 ot the CLC.K — Notes on Clauses 


377. Restrictions on right of managing agent to appoint directors.— 

( 1 ) The managing agent of a company may, if so authorised by 
its articles, appoint not more than two directors where the total 
number of the direcors exceeds five, and one director where the 
total number does not exceed five. 

( 2 ) The managing agent may, at any time, remove any 
director so appointed, and appoint another director m hw place 
or in the place of a director so appointed who resigns or other 

wise vacates his office. 


86 
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( 3 ) Any provision contained in the articles of, or in any 
agreement with, the company, authorising the managing agent 
to appoint more than the number of directors authorised under 
sub-section ( 1 ), which is in force immediately before the 
commencement of this Act,, shall, in regard to the excess, [by 
(he?) ], void, with effect from the expiry of one month from 
such commencement. 

( 4 ) Where at the commencement of this Act, the number of 
directors appointed by the managing agent exceeds the number 
authorised under sub-section (/), the managing agent shall 
determine which of them shall continue to hold office, and intimate 
the choice made by him to the company before the expiry of 
one month from such commencement ; and only the director or 
directors so chosen shall continue to hold office as directors after 
such expiry. 

(5) If no choice is made by the managing agent as 
aforesaid, all the directors appointed by him shall, with effect 
from the expiry of one month from the commencement of this 
Act, be deemed to have vacated their offices. 

This section corresponds to s. 87I of the previous Act. It gives effect to the 
recommendation in para of the C.L.C.R. which limits the number of directors 
who may be appointed by the managing agent to onc-thud of the strength sanctioned 
by the articles. It has been made clear that the managing agent may remove any 
director appointed by him and replace him by some one else. Provision has also 
been made for the mannci of application of the clause to cases where at the time 
of coming into opeiation of this Act, more than one- third of the directors have been 
appointed by the* managing agent —Nutes on Clauses. 

This was originally cl. 359 of the Bill which has been altered bv the Joint 
Committee with the following observation : “The main complaint against the 
managing agency system is that the managing aguus by virtue of provisions in tbeir 
agreements, acquire a light to make nominations tip to onc-third of the directorate 
of the company By exercising this light and by securing the appointment by the 
general body to the remaining two-thirds o! the directorate, of persons closely con- 
nected with them, managing agents are in most cases able to obtain comfortable 
working majority in the Boards of diiectors of the companies with which they are 
concerned. The second danger is obviated in a largo measure by clause ado (now s. a6i) 
which requires a special resolution lor the appointment of persons connected with 
managing agents. I he Joint Committee consider drat to permit managing agents to 
nominate even one- third of the directorate (a limit imposed by the amending Act of 
193d) will !>c to conlcr on them an excessive right, especially where the directorate 
is large. In the opinion of the Committee a managing agent should in no case 
have a riglrt to nominate more than two directors or one-third of the directorate 
whichever is smaller. According under clause 377 as altered by the Committee, 
the managing agent can nominate not more than two directors where the total 
number of directors exceeds five, and one director where the total number docs not 
exceed five*’ (vide J.C.R., para 140). 

t f n su ^' 8, fa) worci “ b V” withi, » square brackets is apparently a mistake for 
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CHAPTER IV 

A. Secretaries and Treasurers 1 

37S. Appointment of secretaries and treasurers. — Subject to the 
provisions of this Chapter, a company may appoint a firm or 
body corporate as its secretaries and treasurers: 

Provided that no company shall, at the same time, have 
both a managing agent and secretaries and treasurers, 

The new sections 378 to 383 have been introduced by the Join* Committee with 
the following observations : ‘‘The Committee have no wish to make changes in the 
system of 'secretaries and trcasuiers' who ordinarily exercise much the same functions 
as ‘managing agents’ or ‘managers' but with this vital difference, namely, that 
'secretaries and treasurers* have no right to appoint any of their nominees to the 
directorate. The system is free from most of the abuses to which the managing 
agency system has unfortunately been subject. The Committee consider it very 
desirable to give statutory recognition to the system of secretaries and treasurers, 
laying adequate emphasis on the safeguards subject to which alone the office can be 
held. The definition of ‘secret at ies and treasurers’ makes it dear that only a firm 
or body corporratc tan hold that office but that in other respects, 'secretaries and 
treasurers’ should fulfill all the requirements of the definition of ‘manager’. Pro- 
vision is made in clauses 378 to 383 for the appointment, functions and powers, 
and remuneration of secretaries and treasurers. ‘Secretaries and treasurers’ cannot 
be appointed when there is a managing agent (proviso to clause 378). The Govern- 
ment will have no power to notify that there shall be no secret a ties and treasurers 
in companies engaged in particular classes of business (clause 380). The remunera- 
tion will be subject to a maximum of 7J per cent, as against the 10 per cent, fixed 
for managing agents (clause 381). Secretaries and treasurers cannot be appointed 
as selling or buying agents cither by the art ides or by the agreement entered into 
by them with their companies but only by the Board of Directors and to the extent 
determined by the Board (clause 383)” (r/de J.C.R., para 141). 

An inkling into the object of introducing these provisions may be had from 
the speech of Sri C. D. Dcshmukh in the lx>k Sabha on 19th August, 1955 in reply 
to the debate on the Companies Bill. He said : The secretary and treasurer was 
a corporate manager. That is to sav, half a eleven people came together and divided 
the work. There might be a financial expert, there might be a product expert, 
there might be some one else who has just passed out of the business school in 
rtarvard or-— -“We hope to establish an institute” - had obtained a diploma or degree 
here. There was no reason why young people here should not got together after 
being trained in business administration and start firms as corporate managers, that 
is to sav, as secretaries and treasureis . . It was his hope that in course of time 
”wc shall have a body of secretaries and treasurers who will not <ome from the 
traditional classes.” 

379. Provisions applicable to managing agents to apply to sacra* 
taries and treasurers with the exceptions and modifications specified 
in sections 380 to 383.— Subject to the exceptions and modifica- 
tions specified in sections 380 to 383, — 

(o) all the provisions of this Act applicable to, or in 
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relation to, a managing agent which is a firm or body cor- 
porate shall apply to secretaries and treasurers; and 

(b) all the provisions of this Act applicable to, or in 
relation to, any person or persons connected or associated 
in any manner with such a managing agent shall apply to, 
or in relation to, any person or persons connected or 
associated with secretaries and treasurers in the like 
manner; and 

subject as aforesaid, all references in this Act to a managing 
agent or any person or persons connected or associated in any 
manner with a managing agent shall be construed accordingly, 
as including a reference to secretaries and treasurers or to the 
person or persons connected or associated with them in the like 
manner. 

Sec notes to s. s. 378. 

Form : — For the form of application to the Central Government (1) for ap- 
pointment 01 rc-appointment of Secretaries and Treasurers (2) for approval of 
changing constitution of a firm, and (3) for approval of change of constitution of 
a lx>d> corporate, acting as Secictaries and Tieasurers, sec Forms Nos. 25, 27 and 28 
in Annexure ‘A* of the Companies (Central Government’s) General Rules and Forms, 
195(5 — printed as Appendix B. 

380. Sections 324, 330 and 332 not to apply. —Sections 324, 330 
and 332 shall not apply to secretaries and treasurers. 

See notes to s. 378 

381. Section 348 to apply subject to a modification. — Section 348 
shall apply to secretaries and treasurers subject to the modifica- 
tion that for the words “ten per cent, of the net annual profits” 
occurring in the section, the words “seven and a half per cent, 
of the net annual profits” shall be substituted. 

Sec notes to s. 378. 


382. Secretaries and treasurers not to appoint directors. — Secre- 
taries and treasurers shall have no right to appoint any director 
of the company; and sections 3 77 and 261 shall not apply to, 
or in relation to, secretaries and treasurers, or persons connected 
or associated with them in the manner in which the persons 
specified in section 261 are connected or associated with manag- 
ing agents. 

See notes to s: 378. 

383. Secretaries and treasurers not to sell goods or articles pro- 
duced by company, etc., unless authorised by Board.*— Secretaries and 
treasurers shall have no right, unless, and except to the extent 
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to which, they ate authorised by the Board of directors, to sell 
any goods or articles manufactured or produced by the company, 
or to purchase, obtain, or acquire machinery, stores, goods or 
materials for the purposes of the company, or to sell the same 
when no longer required for those purposes. 

Sec notes to s. 378 


B. Managers 

384. Firm or body corporate not to be appointed manager. — 

No public company, and no private company which is a subsidiary 
of a public company, shall, after the commencement of this Act, 
appoint or employ, or after the expiry of six months from such 
commencement, continue the appointment or employment of, any 
firm, body corporate or association as its manager. 

The piovisiohs relating to “Managers” contained in ss. 384 to 388 have been 
brought togcthei in this Part ot Chaptci TV b> the Joint Committee ( vide J.GR., 
para 142). 

This was onginally cl 291 of the Bill whith gave effect to recommendation (t) 
in paia 1 j(> of the C I C.R. -Nolcs on Clauses. 

385. Certain persons not to be appointed manager*. — (2) No 

company shall, after the commencement of this Act, appoint or 
employ, or continue the appointment or employment of, any 
person as its manager who — 

(a) is an undischarged insolvent, or has at any time 
within the preceding five years been adjudged an insolvent; 
or 

( b ) suspends, or has at any time within the preceding 
five years suspended, payment to his creditors; or makes, 
or has at any time within the preceding five years made, a 
composition with them ; or 

(c) is, or has at any time within the preceding five 
years been, convicted by a Court in India of an offience 
involving moral turpitude. 

(2) The Central Government may, by notification in the 
Official Gazette, remove the disqualification incurred by any 
person in virtue of clause (a), ( b ), or (c) of sub-section 
(2), either generally or in relation to any company or companies 
specified in the notification. 

See notes to s. 384. 

This was originally cl. 295 of the Bill. “This gives effect to the recommendation 
embodied in sub-clausc (c) *>f new section 87 (J) (1) at page 373 of the Gompariy Law 
Coraroitteesa’s Report Power has been given to the Central Government to remove 
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the disqualification. The powei is intended to be exercised where it will be unjust 
to apply the piohibition contained in sub-clause (i) of the clause, tor instance, by 
reason of the lapse of a number of years after the adjudication In insolvency or 
conviction of a criminal offence”— Notes on Clausa. 

Sub-s. (s) inserted by the joint Committee has been omitted by the I .ok Sabha 
with the result that this section applies to all companies including private companies. 

388. Number of companies of which a person may he appointed 
manager. — (f ) No company shall, after the commencement of 
this Act, appoint or employ any person as manager, if he is 
cither the manager or the managing director of any other com- 
pany, except as provided in sub-section ( 2 ). 

(2) A company may appoint or employ a person as its 
manager, if he is the manager or managing director of one, and 
not more than one, other company: 

Provided that such appointment or employment is made or 
approved by a resolution passed at a meeting of the Board with 
the consent of all the directors present at the meeing, and of 
which meeting and of the resolution to be moved thereat, specific 
notice has been given to all the directors then in India. 

(3) Where, at the commencement of this Act, any person 
is holding the office either of manager or of managing director 
in more than two companies, he shall, within one year from the 
commencement of this Act, choose not more than two of those 
companies as companies in which he wishes to continue to hold 
the office of manager or managing director, as the case may be; 
and the provisions of clauses (/>) and (c) of sub-section (?) and 
of sub-sections ( 2 ) and (3) of section 276 shall apply muiatis 
mutandis in relation to this case, as those provisions apply in 
relation to the case of a director. 

( 4 ) Notwithstanding anything contained in sub-sections 
(?) to (3), the Central Government may, by order, permit any 
person to he appointed as a manager of more than two companies, 
if the Central Government is satisfied that it is necessary that 
the companies should, for their proper working, function as a 
single unit and have a common manager. 

(5) This section shall not apply to a private company, 
unless it is a subsidiary of a public company. 

This section reproduces the original cl. 292 ol the Bill in so far as it relates to 
managers, cl. 292 being confined in its opciation to managing directors (vide J C.R., 
para 143). 

Subs* (4) and (5) have been added by the Ix>k Sahha. 
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$87. Remuneration of manager,— The manager of a company 
may, subject to the provisions of section 198, receive remunera- 
tion either by way of a monthly payment, or by way of a specified 
percentage, not exceeding five, of the “net profits” of the com- 
pany calculated in the manner laid down in sections 349, 350, 
and 351, or partly by the one way and partly by the other. 

This set non is new It has been inserted by the Joint Committee with the 
following lciiidik ' Ihis clause provides foi a limit on the remuneration of the 
manager Not more than live pei cent of the net piofits may be paid to a Manager*’ 
(vide JCR, para 144) 

388. Application of sections 310, 311, 312 and 317 to managers.— 

The provisions of sections 310, 311 and 317 shall apply in relation 
to the manager of a company as they apply in relation to a 
managing director thereof, and those of section 312 shall apply 
in relation to the manager of a company, as they apply to a 
director thereof. 

Ihis section is new It has been inserted by the Joint Committee with the follow- 
ing ohsc nation “This clause provides for the application of clauses 311 and 31b to 
the rase of manage!*, these clauses having been lestricted to directors in accordance 
with the arrangement of Chapters adopted by the Committee (vide J C.R , paia 145) 

But the Lok Sibha has replaced that section by the piesent one 

Form . Foi the form of application to the Central Government for increasing 

remuneration of a managu, in puisuance of this section read with ss 310 and 311, 

see Form No u6 in Anncxurt ‘A’ of the Companies (Central Government's) General 
Rules and Foi 111s, 19*56 — printed as Appendix B 


chapter v 

Arbitration, Compromises, Arrangements and 
Reconstructions 

369. Power for companies to refer matters to arbitration. — 

( 1 ) A company may, by written agreement, refer to arbitration, 
in accordance with the Arbitration Act, 1940 (X of 1940), an 
existing or future difference between itself and any other 
company or person. 

( 2 ) A company which is a party to an arbitration may 
delegate to the arbitrator power to settle any terms or to 
determine any matter, capable of being lawfully settled or 
determined by the company itself, or by its Board of directors, 
managing dirsetor, managing agent, secretaries and treasurers, 
or manager. 
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(S) The provisions of the Arbitration Act, 1940 (X of 
1940), shall apply to all arbitrations in pursuance of this Act 
to which a company is a party. 

This section corresponds to s. 15s of the previous Act. 

1X04* Object : —This section is merely an enabling secLion (85). The real 
object of this section is to extend the operation of the Arbitration Act even to cases in 
which the subject-matter of disputes could not be made subject of arbitration under 
the Arbitration Act (85). This section is subject to the applicability of the Arbi- 
tration At to the local area in which the Coun in which the suit has been instituted 
is situate (86). Where the Arbitration Act has not been made applicable, as for 
instance, to the Ferozepore District in the Punjab, a civil Court cannot proceed with 
a reference to arbitration under that Act. It was not the intention of the legislature 
to make the Arbittaiion Act applicable to the whole of British India with regard to 
disputes between companies or between a company and other persons (86). 

After the enactment of the Companies Act, 1913 and before the Arbitration Act, 
1940 came into force, a company could only enter into an arbitration under the 
provisions of the Arbitration Act of 1899 and consequently companies were outside 
the scope of Sell. II, C. P. Code (87). 

1105. Construction The words “arbitration and awaid’’ in s. 14 of the 
Arbitiation Act (IX of 1899) (repealed) and para. 15. Sch. II, C. P. Code respective!) 
allow of no distinction, and the difference in pharaseology is immaterial (88). The 
word “may" after the words “a company" in the beginning of this section docs not 
go with the sentence "in accordance" &c. but with the words “reier to arbitration." 
Again the existence of the words “in accordance" &c. in sub s. (1) is an indication 
that the legislature considered it to be dc rigueur that c\ciy lelerencc by a limited 
company to arbitration should be in accordance with the Arbitration An. Sub-s. 
(3) is conclusive on the point that the provisions oi the Arbitration Act only apply 
to arbitration to which a limited company is a party. Such companies cannot refer 
to arbitration independent of this provision of the law, and Schedule II of the Code 
of Civil Proccdute has no application (89). 'This view has also been taken by the 
Calcutta High Court (R. C. Mitler Sc I.odge JJ.) in a recent case (90), dissenting 
from the view taken by a Full Bench of the Lahore High Coun in Sita Ram v. 
Punjab National Bank (91) Their Lordships of the Calcutta High Court in the 
case (90) referred to above said : “The concluding words of that sub-section [sub-s. 3) 
of s. 1551 of the Companies Act] ‘in pursuance of this Act.* words which had troubled 
the minds of the Judges constituting the Full Bench of the Lahore High Court 
[in Sita Ram v. Punjab National Bank (91)], — mean that sections 3 to xx of the 
Indian Arbitration Act, 1899 would apply to all arbitrations in which one or both 

the parties arc companies irrespective of the locus of the subject matter by the force 

and effect of the Indian Companies Act , and the procedure provided for the Indian 
Arbitiation Act for extending its field of operation would not have to be followed in 
such cases. This is in our judgment the effect of sub-s. (3) of s. 152. The words 
‘in pursuance of this Act* (i.e., the Companies Act) clearly qualify the phrase ‘shall 

(85) Sundar Mai v. Paris Business Co-operation Ltd. [1931] L. 555, 13a LC. 399: 

Sitaram v. Punjab National Bank [1936] L. 7x1 (F.B.), 17 Lah. 7x2. 

(86) Ibid. 

(87) Catholic Bank v. Albuquerque [1944I M l (F.B.). h94.ll M.W,N. 203. 

<8R) Raoji v. Ratansi [*<kH B. 431, 54 Bom. 696, 32 Bom. L.R. 389, ia6 LC. 305. 
(8q) Peoples Bank of N. India v. Padum Lai I1938I )77 I.C. 639. 

(90) Ihifighat Native Tea Co. v. B. Gupta Imho] C.W.N. 285. [mM<>| < <* 1. 55 8 * 

[1940] C. 220. 

(91 Siurcm v Punjab National Bmk (supra) 
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apply*. The meaning is that the provisions of the Indian Arbitration Act, 1899, 
except s. ji thereof (which is to be treated as non-existent) shall apply to all arbitra- 
tions between companies and persons by the force and effect of the Companies Act 
itself. The decision of the Full Bench of the Lahore High Court has the effect of 
substituting for the words ‘in pursuance of this Act* used by the legislature the 
words ‘in pursuance of sub-sec. (i)‘ or the words ‘in pursuance of this section*. On 
the interpretation we have put upon sub-sec. (3) of s. 15s, sec. 3 and sec. 4 (a) of 
the Indian Arbitration Act, 1899 would apply to all arbitrations in which a company 
is a party.** An award made in surh an arbitration must be filed either in the High 
Court or the Court of the Distrut Judge, as the case may be. and paras so and *1 of 
Schedule 1 ! to the Code of Chil Procedure arc excluded from operation upon such 
arbitration (90). When an application to file an award is made to the wrong Court 
it should not be dismissed but returned for presentation to the proper Court (90), 
But in a recent case (92) the Madras High (k>urt has held that the fact that in 
sub-s. (3) the expession "in pursuance of this Act," comes after the words “shall 
apply to all arbitrations between companies and persons'* indicates that the provi- 
sions of the Arbitration Act, 1R99, were to apply only to those arbitrations made in 
pursuance of the Act, i.r., in pursuance of sub-s. (1). The fact that a power is 
given to refer a matter by an agreement in willing in accordance with the provisions 
of the Arbitration Act does not take away the power to refei the matter otherwise 
than in accordance with the Arbitration Act. The expression “mav by written 
agreement refer to arbitration in accordance with the Arbitration Act** in sub-s. (1) 
means that if a company wishes to refer to arbitration in accordance with tlie Atbi- 
t ration Act, it can do so by a written agreement ; and this carries with it the impli- 
cation that the reference to arbitration in accordance with Schedule II of the Code 
of Civil Procedure is open to a company if it does not wish to avail itself of the 
provisions of t lie Arbitration Act (92). Sch. II of the Code of Civil Procedure has 
been repealed by s. 19 of the Arbitration Act X of 1940. 


1106 . Applicability The Arbitration Act applied in the case falling within 
the scope of that Act even when the locus of the subject matter was outside a 
Presidency town, provided one or the parties or lx>th of them were companies regis 
tered under this Act. Const epic ntlv a lefereme to arbiuation. in which a company 
was interested, with the intenention of the Court was governed by the rules m 
Sch. II of the Code of Civil Procedure. The Arbitration Act, 1899 had no applica 
lion to such a case (93). But Mine im July. i<»4<> on which the Aibitration Art. 
11)40 came into force, such cases would be governed b> Chaptci IV at that Act. the 
Arbitration Act applied to all refeienrcs to aibitratkm under the Companies Act 
(04). wherever they took place within a Presidency town or in a place to which the 
Local Government had extended the provisions of the Arbitiation Act. 1899 bv 
virtue of the proviso to s. a of that Art (gy. This section applies to those rases onlv 
in which a company by written agreement refers a matter in dispute to arbitration 
in accordance with the provisions of the Arbitration Act. t rocs no ***^7 
ease where a reference is made bv tlie Court in a pending suit (96). A company 
under the Companies Act stands in the Punjab on no diffeieiu footing 
individual governed bv the Punjab Act I of 191 • Therefore cf an agreement be- 


widST Lm ( TS3!i J R. , t».ri" «■ '«*'• «S« * ™““' O- 

(96) Punjab Kashmir Bank v. Damodri [19.46] L. *57 • 
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tween Lite parties ot which one is a company makes no specific reference to iho 
Arbitration Act, that Act will not apply to the arbitration agreement between the 
parties <97). 

It is not obligatory that any references to arbitration to which a limited com- 
pany is a party should be made under the Arbitration Act (98). 

1107 * Arbitration* under this section and s. 494 : distinction This section 
empowers a company to refer to arbitration an existing difference between itself and 
any other company or person. But a shareholder has no such right against the 

company (99). The arbitration conieinplaicd in s. 491 is one between the company 
in liquidation and one or more of its mentbets an arbitration to settle an internal 
dispute or difference. Sub-s. (3) of the present section would not covet such a cast!, 
as the arbitration contemplated there is one between a company and either another 
company or an individual thiid party, i.c., an arbitration to settle not an interna! 
but an external dispute or diffetemc (1). See notes to s. 494. 

1108- Decree if nullity White the patties telci red a dispute to atbitra 

lion but had not agreed to do so in witting, an award was made therein and the 
Court passed a deuce in terms of the award : it was held that the decree was not 
a nullity and It was not open to the executing Court to go behind the donee (a). 
Where a company entered into an agreement for rcfeience to arbitration, but it 

was not specifically stipulated that it was to be undet the Arbitration Act, and the 
award was filed and a decree passed t bet eon, it was held that the du ice was a 
nullity and could not be executed But the aw aid itself was enforceable as a decree 
under s. 15 of the Arbitration Act (3) hi the last cited case the Peshwar Court 
followed the decision of Mukhcrji and Guha JJ in Ralmidra v. Jnanrndra (4) 
affirmed by the Judicial Committee [see Irtatirndta v. Rabmdra (5)] with these 
words: “Their Lordships agree with the view taken b\ the Com is in India that 
the dcctce .... was passed without jurisdiction and was, therefore, incapable ol 
execution as such. The respondent, however, as a partv to the arbitration awaid 

would be entitled under the Act to enforce the arbitrator's award through the Com I 
in exactlv the same wav as if it was a decree. If, thcieforc. there was an existing 
award in favotu of the respondent, the objection to his application was one of form 
only and not of substance. M 

1109 . Reference to arbitration ' A coniiacl to irfei to arbitration any 
dispute which might arise between a company and an individual is not illegal 
because it is not under the seal ol the company (*)). Although a living company is 
allowed to refer matters in difference to arbitration, an official liquidator may not 
be allowed to make a reference to private arbitration (7). Where an agreement was 
made with a company to refer to arbitration under certain contingencies, a Court 
had no jurisdiction to file the agreement as s. 3 of the old Arbitration Act excluded 
Sch. II, para 17. C. P C. from operation of the Act (8). Where the articles of asso 

(97) Chandu Lai v Grahams Trading Co (supra). 

(98H yallpur Bank v. fai Copal I1940] T. 07. 190 LC r pi following Balmukand r/. 

Punjab National Bank |nyp>| L. 721, 17 Lair. 72s? (F.B.). 

(99) Madura Mills Co. v. Krishna Ayyar |i<$ 7 ] M. 40 r >( 171 LC. *>90. 

(\) Jhiiigbat Native lea Co. v. B. Gppta (supra). 

(2) Roshan Lai v. Punjab National Bank [1033] L. 4(1, 140 LC. 180. 

(3) Punjab National Bank v, Kewal Krishna [1933! Pesh. 00 , 143 LC. J35 ; see also 
Peoples Bank of N. India r>. Padain Lai (supra). 

(4) [1932! 35 C.W.N. 538. 38 Cal. ioi8 

(r») him) <”• 

((h Ganges Sugar Works v. Nuti Miah [191 f>j 37 All. 273, 13 A.L.J. 312. 

(7) Debra Oun Mussooree Tiamways Co. fi928| A. 553, 26 A.L.J. 810, tyo Ail. 887. 

(8) At fork Oil Co. v. Abdul Majid [1929] L. 24(1, 118 LC. 533. But see Rita Rani 

v. Punjab National Bank supra. « 1 
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elation provide Cor arbitration of a dispute between the company and its members, 
the latter tan validly refer to arbitration a dispute relating to the question whether 
lie was a member of the company in respect of some further shares for which lie 
was registered as a member (9). 

1110. Enforcement of award i — An award under the Arbitration Act, 1899 
could only be enforced by the District Judge (10), But it was not obligatory on a com- 
pany governed by the Arbitration Art to make a reference to arbitration out of 
Court in the province of Punjab only in pursuance oi the provisions of the Arbitra- 
tion Act and to file an award made on such reference in the Court of the District 
Judge as required by the Arbitration Act. It was permissible for the company, 
although governed by the Arbitration Act, to make a reference outside the Arbitra- 
tion Act, and although the award on such reference was filed in the Court of the 
senior Subordinate Judge, the decree passed on its basis was perfectly legal (11). 

1111. Appeal : — The proceedings fot enforcement of an award under s. 15 
of the old Arbitration Act were governed by s. 47, C. P. Code and an appeal was 
competent from an order rejecting such application. The fact of an objection being 
raised that award had been given without jut indict ion did not preclude the applica- 
tion of s. 47, C. P. G. (12). 

390. Interpretation of sections 391 and 393. — In sections 391 

and 393, — 

(a) the expression “company” means any company 
liable to he wound up under this Act; 

(/>) the expression “arrangement” includes a reorgani- 
zation of the share capital of the company by the 
consolidation oi shares of different classes, or by the division 
of shares into shares of different classes or, by both those 
methods; and 

(r) unsecured creditors who may have filed suits or 
obtained decrees shall be deemed to be of the same class as 
other unsecured creditors. 

This section embodies the piovision in subs. (0) of s. 15# of the previous Act 
which applies both to s. 391 and s. 393 Notes on Clauses. See sub*s. (6) of s. 906 
of the English Act oi 1918. 

Sec Note 1131 to the next section, under the heading '’Company liable to be 
wound up”. 

391. Power to compromise or make arrangements with creditors 
and members. — (1) Where a compromise or arrangement is pro- 
posed — 

(a) between a company and its creditors or any class 
of them; or 

(9) Kanhaiya Lai v. People’s Bank of N. India [1934! L. 49. 

(10) Kewal Krishan ?\ Punjab National Bank [1934] Pesh. 107, 151 f.C. 860 ; Grahams 
Trading Co. v. Chandulal [1933I S. 228, 1*9 I.C. 8x4 ; Peoples Bank of N. India 
v. Padam Lai (supra); Jhirighat Native Tea Co. v. B. Gupta (supra). 

(1 1) Sitaram v. Punjab National Bank (supra). But see Jhirighat Name lea Go. v. 

(is) Kanahaiva People’s Bank ol N. India (supra). 
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(6) between a company and its members or any class 

of them; 

the Court may, on the application of the company or of any 
creditor or member of the company, or, in the case of a company 
which is being wound up, of the liquidator, order a meeting of 
the creditors or class of creditors, or of the members or class of 
members, as the case may be, to be called, held and conducted 
in such manner as the Court directs. 

( 2 ) If a majority in number representing three-fourths in 
value of the creditors, or class of creditors, or members, or class 
of members, as the case may be, present and voting either in 
person or, where proxies are allowed, by proxy, at the meeting, 
agree to any compromise or arrangement, the compromise or 
arrangement shall, if sanctioned by the Court, be binding on all 
the creditors, all the creditors of the class, all the members, or 
all the members of the class, as the case may be, and also on the 
company, or, in the case of a company which is being wound up, 
on the liquidator and contributories of the company. 

(S) An order made by the Court under sub-section ( 2 ) 
shall have no effect until a certified copy of the order has been 
filed with the Registrar. 

( 4 ) A copy of every such order shall be annexed to every 
copy of the memorandum of the company issued after the 
certified copy of the order has been filed as aforesaid, or in the 
case of a company not having a memorandum, to every copy so 
issued of the instrument constituting or defining the constitu- 
tion of the company. 

(5) If default is made in complying with sub-section ( 4 ), 
the company, and every officer of the company who is in default, 
shall be punishable with fine which may extend to ten rupees for 
each copy in respect of which default is made. 

(d) The Court may, at any time after an application has 
been made to it under this section, stay the commencement or 
continuation of any suit or proceeding against the company on 
such terms as the Court thinks fit, until the application is finally 
disposed of. 

(7) An appeal shall lie .from any order made by a Court 
exercising original jurisdiction under this section to the Court 
empowered to hear appeals from the decisions of that Court, 
or if more than one Court is so empowered, to the Court of 
inferior jurisdiction. 
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The provisions of sub-sections ( 3 ) to (6) shall apply in 
relation to the appellate order and the appeal as they apply in 
relation to the original order and the application. 

This section corresponds to s. 153 of the previous Act and s. soft oC ibe English 
Act ol 1948. The slight amendment, viz., that the words “and voting'* might be 
added, which has been suggested by the C. I,. C. at page 309 of their Report, has 
been embodied — Notes on Claws. 

The second para, of sub-s. (7) has been added by the I, ok Sabha. 

1112 . Application of section to banking companies and restriction : — As 

to the application of this section to banking companies and restriction on compro- 
mise or arrangement between a banking company and its creditors, see the new s. 45 
of the Indian Banking Companies Act, 1949. 

There is no provision in the Banking Companies Act whicli permits cancella- 
tion of the arrangement on failure on the part of the company to make payments 
as the) fall due under the scheme (13). 

1113 . Jurisdiction of Indian Courts and Pakistan Courts An applica- 
tion for sanctioning a scheme under this section in the High Court at Dacca in 

Pakistan in icspcct of a company having its registered office in India cannot be 

entertained by the High Court at Dacca which has no jurisdiction to pass any orders 
in the application (14). But where such a petition has previously been presented 
in the Court of the country where the company is registered, the Court in the other 
country has jurisdiction to pass orders of an ancillary nature (15). A proceeding 
undeT this section is not a proceeding in a winding up (15). 

Ordinarily a scheme sanctioned by a High Court in India will not per se be 
binding on the creditors in Pakistan which is a foreign State and will be no defence 
to their action in the Pakistan Court (16). On the principle of international law 

and as a matter of convenience, however, the Courls in the two Dominions will co- 

opciatc with each other, and if an order of winding up or a scheme of arrangement 
is made by a Court in one Dominion, the Court in the other Dominion will adopt 
ancillary proceedings (16) In order to enable the Pakistan Court to treat a scheme 
sanctioned by the High Court in India as the main proceeding and adopt ancillary 
proceedings there, Lhe scheme should be so framed as to be reasonable and fair to 
the creditors in Pakistan (16). If the Indian assets yield a larger percentage of pay- 
ments to the Indian creditors than the Pakistan assets will yield to the Pakistan 
creditors it will not be fair to frame a scheme on the basis of the Indian assets alone 
and to distribute the assets amongst the Indian creditors to the exclusion of the 
Pakistan creditors, just as in the conveise case the scheme will be unfair to the 
Indian creditors (16). 

Notice of any scheme proposed in the Court of a particular country should go 
to all creditors, wherever they may be, so that they can if they like, come in and 
participate in the distribution under the scheme, and for this purpose it is essen- 
tial to lay before the Court all relevant information as to the company's entire assets 
and liabilities so as to enable the Court to judge whether the proposed scheme is 
a reasonable one (16). 

Upon an application by a bank having its registered office in Calcutta, the High 
Court at Calcutta ordered meetings to be held for drawing up schemes of arrange- 
ment with the creditors under this section, lhe bank which had several branches 
doing business in Eastern Pakistan then presented an application to the Dacca High 

<13) United Bank of India v. Allambag Tea & Trading Co. [1955] N.U.C. 364s (Ass.), 

(14) Girish Bank Ltd., infra. 

(15) Eastern Commercial Bank [1949] 53 C.W.N. 1 D R. 85 per Ormond J, 

(16) Indian Crescent Bank [1948] 53 C.W.N. 183. 
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Comt for necessary oiders in respect of its creditors in East Bengal: Held (i) that 
the Indian Companies Act, 1913 was the law applicable to the case, (ii) that the 
meetings ordered to be held by the Calcutta High Court and any scheme of arrange- 
ment arrived at in those meetings, and eventually sanctioned by that Court would 
nor bind any creditors of the bank in East Bengal (Dicey's Conflict of laws, 3rd ed., 
P- 373 quoted) ; (in) that inorder to bind the assets ot the bank in both jurisdic 
tions, the ft heme must be sanctioned by the Courts in both the Dominions [Dane v. 
Mortgage Insurance Co. (1894) 1 Q.B. 54 referred to] ; (it/) that as the bank carried 
on business in East Bengal, the Dacca High Court had powers to make a winding-up 
order as ancillary to any winding-up owlet made by the Court within whose jurisdic- 
tion the registered office of the bank was situate [Palmer's Company Precedents 
(19*1 ed.), Part II winding up, p. t8 referred to) ; ( v ) that to protect the interest 
of creditors in East Bengal ii was necessary for the Dacca High Court to make orders 
of a nature ancillary to the orders already made by the Calcutta High Court lor 
holding meetings (17). In the last cited case meetings on the same day at the same 
hours at the same place under the same chairman as ordered by the Calcutta High 
Court were ordered and directions were given on the bank to ensure that the result 
of the meetings be reported by the chairman to the Dacca High Court, and the batik 
was restrained by injunction from disposing, except in the ordinary course ol busi- 
ness, of any assets in East Bengal without the leave of the Dacca High Court. 

A bank incorporated in British India had its tegistered office at Bannu in the 
North-West Frontier Province and also a branch office at Dehra Dun in the U. P. 
After ir,th August, 1947 the bank became a company registered under the Act in its 
application to Pakistan. The bank was also tegisured in India under s. a 77 of the 
old Act as a company established outside India. After partition of India iu 1947 
95 per cent, of its depositors and creditors migrated from Pakistan to India. The 
managing dilector of the bank shifted to Dehra Dun and started controlling its 
affairs from there. Subsequently an application under the present section was made 
to the Allahabad High Court on behalf of the bank. The question was whethe* 
that High Court had jurisdiction : Held (/) that after the partition of India the 
bank could not be considered as a company in its applicability to India and it was 
unregistered company as defined in s. 270 of the old Ad and as such it was not a 
company as defined ill s. 2 (1) (2) of that Act ; (it) that as the entire business of the 
bank was centralised at and was being cont 10I led from Dehia Dun the bank had 
established its * ‘residence* * there and made it the principal place of business and 
therefore submitted to the jurisdiction of the Courts in the U. P.. The Allahabad 
High Court had therefore jurisdiction to entertain the application undei this section 
08). 

An application under this section in the High Court at Dacca in Pakistan in 
respect of a company having its registered office in India can be entertained at Dacca 
which has jurisdiction undei this section to pass orders on the application (19). 
Because a foreign company is liable to be wound up under the Act it would be an 
unregistered company within the meaning of ss. 582 to 584. The expression “Com- 
pany** in s. a (1) (2) of the old Act included an unregistered company (18). 

It has recently been held bv a Full Bench of the East Punjab High Court 
(Harnam Singh J. contra) that a High Court in India has jurisdiction to sanction a 
scheme of arrangement in resped of a company whose registered office is in Pakistan 
and which has complied with the reqniiements of 1*92 ct scq. post. In other words 


(17) Girish Bank Ltd. [1948] 52 C.W.N. 882- -per Ormond J. in the Dacca High 

(18) Mohan Lai v. Chawla Bank h949l A. 778. Bui see contra Traders’ Bank Ltd 
[1949] L. 48, Pak. L.R. [1948] l^h. aocy -per Cornelius J. 

(19) Noa’khali Union Bank [1950] 54 C.W.N, 201 (D.R.)--per Shabuddin But sec 

‘ Traders* Bank Ltd., supra, judgment of a Pakistan High Court also. 
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*- 39* applies to such companies (20). In the last died case Khosla J. held : sub s 
(0) of old s. 153 provided an exception to the provisions of s. 276 of the old Act 
and the general rule laid down in s. 276 was not absolute. Therefore, if a foreign 
company had complied with the requirements of s. 277 of the old Act and it was to 
be treated as an unregistered company for the purposes of Part IX of that Act. it was 
liable to be wound up within the meaning of sub-s. (6) of s. 153 of the old Act. 
and therefore, a scheme of arrangement could be sanctioned in respect of such a 
company. (Per Kapur, J. in the same case) for the purpose of winding up an 
“unregistered company" would be covered by the definition of "company*' given in el, 
(2) of sub-s. (1) of s. 2 of the old Ad. Sub-s. (6) of s. 153 of that Act enlarged 
that definition and brought within its ambits all companies which could be wound 
up tinder the provisions of the Act, anil which would include foreign companies. 
In this case Harnam Singh, J. however held : (1) S. 276 of the old Act rendered 

inapplicable to unregistered companies the whole except Parts IX and V of that 
Act ; (2) provisions contained in s. 153 were not provisions with respect to the wind- 
ing up of a company, and that being so, the application of s. 153 to a foreign com* 
panv was cxtepicd by s. 276 : (3) the cxpiession “liable to be wound up“, in sub-s. 
(fi) of s. 153 was not interchangeable with the expression “can he wound up”, and 
the special definition of “company” given in s. 153 ((») rendered inapplicable the 
provisions of s. 153 which were not exposed to being wound up under s. 162 or s. 
203 of the old Act ; (4) a High Court in India not having jurisdiction in Pakistan 
had no jurisdiction to sanction a scheme of arrangement with respect to a compan* 
having its registered office 111 Pakistan. It has recently been held by the Calcutta 
High Court that where the applicant who had a Savings Bank account in Pakistan 
branch oi a Calcutta Bank in respect of which the Calcutta High Court had sane* 
tioucci a scheme, but the Dacca High Court reiusing 10 recogni/c the scheme had 
made a winding-up order in respect of the branch, applied to the Calcutta High 
Court for getting the benefit of the scheme, the applicant must participate in the 
winding-lip proceedings of the Dacca High Court, and cannot get the benefit of the 
scheme sanctioned by the Calcutta High Court (21). 

1114. Conatructioii : — This section should be c aref nil) construed. “It makes 
the majority of the creditors'*, as observed b\ Cord Justice Bowen, “or class of creditors, 
bind the minority, it exercises a most formidable compulsion upon dissentient credi- 
tors ; and it therefore requires to be construed with care as nor to place in the hands 
of some of the creditors the means and opportunity of forcing dissentients to do that 
which it is unreasonable to require them to do. 01 of making a mere jest of the interest 
of the minority*’ (22V But in knglhh dr. Bank (23^ Vaughan Williams J. said : “I 
do not think that anv one who has followed the subsequent decisions — whether undcT 
the Companies Acts or the Bankruptcy Acts -will hesitate to say that the tendency 
of late has been rather to favour the power of the majority of creditors to impose 
their will upon the minority and to construe' the legislation upon the subject with 
some freedom.** 

1115, Principle: -The principle upon which this section is based has been 
laid down in a case (24) bv Page, C. J. and Cunliffc. J. of the Rangoon High Court. 
If is true that as between a creditor and the company as his debtor, the creditor who 
proves insolvency is entitled ex debit o jmtitia* to a winding up order. But the right 
ex debito justitur is not his individual right, but his representative right. If the 
majority of the class are opposed to bis view and consider that thev Have a better 

(20) Frontier Bank [1950] rp» P.1..R, 349 (F.B.). 

(at) In re Pass Bank' Ud. [1954J C. \r r 

(«a) Sovereign l.ifc Assurance to. v. Dodd |i8ga] 2 Q.B. 573. 

(»3)[*893] 3 Ch. 385 (388); see also Kami Cement & Tudustiial Co. [1937I B. 4*3* 
(24) Robson v. Dawson's Bank [1932] K* 7!>« 10 Ran 8- MS- 
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chance of getting payment by abstaining fiom sei/ittg the assets, then upon general 
grounds, the Court should give effect to such right as the majority of the dans desire 
to exercise (*4). 

1116. Court’s powers & duties . —Powers of the Court under the old section 
j 53 were strictly limited. The Court might either sanction or refuse to sanction a 
scheme approved by the company and its creditors or members. The Court had no 
power upon an application to alter the scheme which had been sanctioned by the Court 
and agreed to at a meeting under that section without giving parties to an agreement 
an opportunity of considering the scheme in the way the Court proposed (25). Upon 
confirmation by the Court the scheme became by virtue of that section binding upon 
the creditors, shareholders and the company. Its terms could therefore lie varied by 
order of the Court after the variation had been approved at meetings of the creditors 
and shareholders, and it was not possible for the company or its directors or share- 
holders. whether by resolution or ratification or otherwise, to alter the sclipnie. Nor was 
it possible for the company or its directors 10 vary the scheme under the guise of a 
compromise with a shareholder, as no variation or departure from that scheme could 
he validated by mere acquiescence of the shareholders or creditors (26). It was not 
the function of the Court to substitute its own scheme for the scheme presented to 
it for sanction, and if the Court was of opinion that unless some radical amendment 
was effected or the scheme was fundamentally altered, it ought not to be sanctioned, it 
was the duty of the ('.ourl to reject the scheme. “The Court must look at the scheme 
and see whether the Act has been complied with, wliethet the majority aie acting 
bona fide and whether they are coercing the minority in order to promote interests 
adverse to those of the class whom they purport to represent, and then see whethei 
the scheme is a reasonable one, or whether there is any reasonable objection to it. 
or such an objection to it as that any reasonable man might say that he could not 
approve of it M [per Lindlcy L.J. in English Scottish &c. Bank (1893) 3 Ch. 385]. 
The Court must be satisfied that the scheme is not onlv reasonable hut also practi- 
cable. It is neither the duty nor the business of the members of the Court to 
express their own opinion as to whether, if they happened to be creditors of the 
bank, they could not or would not have voted in favour of the scheme. It is enough 
that the (burt should hold that the view taken bv the cvcditois as to the feasihilitv 
of the scheme is one to which persons acting houcstlv and viewing the scheme laid 
before them in the interests of those they represent take a view which can be 
reasonably taken by business men (27). The fact that the shareholders and creditors 
have approved of a scheme of compromise or airangcment does not mean that the 
Court is bound to accept the scheme. It is the duty of the Court to examine the 
proposals and decide whether they are fair and reasonable. That the shareholders 
and creditors have approved of a scheme will of course tarry weight hut there mav 
be more important considerations (28). Where the resolution approving a scheme is 
shown to have been passed as a result of misleading statements contained in a letter 
written by one of the creditors of the company who was also a director thereof, an I 
circulated to all the shareholders and creditors fiefore the meeting, where the companv 
was hopelessly insolvent and the scheme conferred no apparent benefit on any one and 
in fact ignored creditors who were not debitors and the scheme itself was not a 
feasible one, and where besides there were also allegations of unlawful and unauthn 

(25) Natore Kamala Bank [1937] C. 124, [1937] * Cal. 368; Mymcnsing Loan Offic: 

[1937] C. 667. 

(26) Prcmila Devi v. Peoples Bank of N. India [1938] P.C. 284 (288-89), 43 C.W.N. 

205, 178 I.C. 659. 

(27) Per Page C. J. in Dawson v. Hormuji f J 95*] R- 54. 10 Rang. 438. See also Kauri 

Cement 8c Industrial Co. [1937! B, 423. 

(28) Calicut Bank t/. Devani Ammal [1940] M. 621, [19401 M.W.N. 252, 51 NLLAV, 
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tiled acts on the part or the company’s officials, justice demanded that the resolution 
approving the scheme should i>e disregarded (ag). Before sanctioning the scheme 
the Court may impose certain conditions upon the company for making some provi- 
sion for the dissentients, if it is satisfied that the scheme is reasonable and fair and 
in the interest of the general Jx>dy of shareholders. In any case under modern 
practice such a provision is not a sine quo non to sanctioning the scheme if it is 
reasonable (30) . 

A scheme is not effective unless it is sanctioned by the Court which in its turn 
cannot sanction the scheme until it has been accepted and approved ?>y the three- 
fourths majority in terms ol sub-s. (a) (.st). Sub-8. (2) allows the decision of the 
majority to bind the minority and, therefore^ it is incumbent on the Court to sec 
that the decision docs not act oppressively on the minority and that it is a reasonable 
and practicable scheme. The Court does not sanction a scheme merely because it 
has been approved by the reejuisite majority (31). In the last cited ease it was held 
by botli the trial Court and the appellate Court that the scheme was not a practicable 


scheme at all. 

The first (hint* the Court lias to sec is whether the provisions of the statute have 
been complied with, secondly, the Comt has to see that the persons piesont at the 

meetings have acted bona fide and that they have done nothing which in the cir- 

cumstances is injurious to the interests of the classes whom they represented. But 
the Court does not sit morel) to register the decree of the majority of the creditors 
and shareholders present at the meetings. It has to look at the arrangement and 
that it is such that a man of business would reasonably approve, and further that 
it is fair and reasonable as regards the’ interests of all concerned (3*). The Court 

cannot sanction a scheme which is neither bona fide nor workable (m). I bus where 

the majority of debent ure-holdets voted, not with a bona fide regard of the interest of 
all debenture-holders, but for the purpose of escaping their own liability as share- 
holders, the resolution could not have been passed bona fide, and the* petition to 
obtain sanction of the Court was dismissed with costs (st)- 


“If the creditors are acting on sufficient information and with tune to consider 
what they arc- about and are acting honestly, they arc*. I apprehend, much betiter 
judges of what is theii comnicifiai advantage than the Court can be. While there- 
fore l protest that we are not to register their decisions but to see that they have 
hern property ton voted and have been properly eonsul.ed and have considered the 
matter from a point ot view, that is with a view to the interests ot the t'lwt* which 
thev belong and are empowered to bind, .he Court ought to he slow to d.ffcr from 
them" (•«). Tlieteloie it is very essential that the -heme must, as far as possible, 
be based upon corieet information, hut that does not mean that if the information 
is not. accurate and complete the application for sanction should be rejected in limine. 
The Court can in such a ease call for a repot t. in as short a time as possible, which 
will give a fair idea of the affairs ol the company at the moment, and on that state 
of information the scheme as adumbrated or with the necessary amendments can lie 


(*9) Chid. 

(‘to) Katni Cement & lmlustiial Co. (Mipra). r \v N -uci Han is C. 1. 

(31) Bengal Bank ltd. u. Suresh Chakravart) [igv\ N P u Hd,n * J 

<*> rS&i&fc 

(38) South Indian Mills Co. hSTj 3°* 

(84) Wedgwood Coal & Iron U>. £ AL,., „ ^h. ‘d<r„ per Lindlcy L. J. 
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circulated with the report (36). As regards the capacity of creditors to safeguard 
their own interests in such cases the following observations of Vatxgham Williams J. 
apply with greater force to this country : “I confess that I have very little belief 
in creditors of a company being able to look after their own interests. 11 is a matter 
of history that never mind what safeguards may be suggested, never mind what 
statutory precautions may be given, the creditors of an individual bankrupt have 
never besfen roused to look after their interest. Experience shows that creditors, 
whether of a company or of an individual man, never can be trusted to take care 
of themselves. The disjected forces of individual creditors are a mere nothing as 
against the consolidated forces of those who are often deeply interested in bringing 
about au adoption of the scheme which is presented to the creditors'* (37). In all 
concerns of the company, whether in the matter of winding up or in the matter of 
a scheme, the policy o! the Act is to ascertain the wishes of the exeditors as expressed 
by the majority of them subject to the rights of the minority being safeguarded. No 
Lout 1 is entitled to sav that it will not ascertain the wishes oi the majority in regard 
to a proposed scheme. It is true that under sub s. (1) of this section a certain 
discretion is vested in the Court, but the scope of that discretion is limited, and the 
Court ought not to decline to order a meeting unless the proposals arc illegal as 
being in contravention oi (he provisions of the Act or incapable of modification in 
\rew of ascertained facts, so that it would be a waste of time and expenditure to 
circulate them (38). 

The Court cannot sanction au arrangement or compromise with the creditors oi 
the company which necessarily involves the doing of an act which is ultra vires the 
creditor (in tins case the Finance Corpotation under the Industrial Finance Corpora- 
tion Act, 1948) (39). 

The responsibility of the Court in sanctioning a scheme under this section i * 
all the greater where the creditors and shareholders attending the meeting and ap 
proving the scheme by the requisite majority aie only a fraction of the' general bodv 
of creditors and shareholders (40) The Court will reject a scheme under this section 
if it is satisfied that material facts were not placed befoic the meeting, whethu 
intentionally 01 otherwise, 01 that the object of the scheme is to present an inquiry 
into matters that lequiie iincstigation 01 that the scheme is not a practical and 
feasible one (40). Nor should the Omit sanction a scheme which proceeds upon the 
assumption of honesty and efficiency of tin management not justified by their past 
conduct, particularly in not complying with fhe provisions of the Act. Foi it is 
common experience that somehow or other the old management procure their return 
to power under the scheme (40). In the last cited case Mt. Justice Das refused sane- 
tion to the scheme and ordered the hank to he wound up compulsorily in the petition 
for winding up which was pending and was taken up for hearing along with the 
matter of sanctioning the scheme. 

The Couit should always prefer a living scheme to a compulsory liquidation 
bringing about the end of a company and usually without anv hope of payment in 
full \Dawson \. Ilormusjt, (41)). The onus of showing that any scheme is unreason- 
able is on the objectors (41). It is the Court’s duiv to scrutinize complicated 
schemes (4 a). 


(3G) Travancore National 8ec. Bank [1939] M. 318. 

(37) English Scottish Sc Australian Chartered Batik [1893] 3 Ch. 385, per Vaughan 
Williams J. at p. 396. 

(38) Travancore National Sec. Bank [1939] M. 318 

(39) Vikram Cotton Mills v . [wala Pd! Radha Krishna [19561 A. ij relying on 
Oceanic Steam Navgn. Co. [1939] 1 Ch. ji. 

(to) Calcutta Industrial Bank f 1948V 5a C.W N. 4*5 

(41) Per Ounlilfe J. in Dawson v Hormusji [193a! R 51. 10 Rang 138. 

*(4») Dorman l,ong Sc Co. [1934] Ch. 635, 
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1117* Winding up : —This section is applicable in the case of a going coni' 
pany as well as a company in liquidation, whereas s. 517 applies only in or in view 
of winding up ot a company (43). Where after a petition lias been presented under 
this section, an application tor compulsory winding up is filed by certaiu creditors, 
there is no reason why the latter application should not be considered by the Court. 
In fact it should be considered at the earliest possible moment. Even if an older 
for winding up is passed, it will not interfere with any proper scheme being con- 
sidered (44). “Schemes are presented to the creditors 1 ’, said Vaughan Williams J. 
“in bankruptcy and in the liquidation of companies more often than not for the 
purpose of rectifying some wrong that has been done or for the purpose of serving 
some interest which is wholly antagonistic to the interests of the creditors (45). 

The introduction of the woid "in the case of a company which is being wound 
up. of the liquidator" in this section is intended to provide an additional and not 
an exclusive person who can make the application. If a company, or a member, 
or a c 1 editor may make the application proposing a compromise or arrangement in 
the case of a company which is not under liquidation, there is no reason why any 
of them should not be competent to make the application in the case of a company 
which is being wound up (4 0 ). It has been held in the last cited case that if the 
tyranny of the majority over a helpless minority was the giound of the liquidation, 
the arrangement proposed did not afford a remedy for the evil. The consent of 
the legal representatives of the petitioner for winding up to the arrangement pro- 
posed did not affect its consideration except as showing the consent ot another 
member to the said arrangement and it could not be said that the order asked for 
must be made as a matter of coiuse (4(3). Where an application was made by the 
Official Liquidator for permission to convene a meeting for considering a proposal for 
reconstruction of the company, and a large sum of money belonging to the company 
was in Court and there were no subsisting liabilities, it was held that the Court was 
not justified in rejecting the application as it it were one for sanctioning a scheme. 
The fact that out of 90 members opposed the scheme did not necessarily mean 
that none of them would change their views when all aspects of the question were 
discussed at the meeting. Even if the scheme was approved by majority, it could 
not conic into force unless sanctioned by the Court who would have to consider all 
objections at the lime of sanctioning the scheme (47). 

The fact that s. 153 of the old Act was in Part IV and not in Part V of the 
previous Act did not do away with Lhe responsibility of the Court in sanctioning 
a scheme, and there should be no relaxation of the principles laid down in 
English cases when a scheme was a pari of winding up proceedings (48). 

When a scheme is sanctioned by the winding up Court in the course of winding 
up, the Court may stay the winding-up except lor the purpose of giving effect to the 
scheme. In such a case the Court may exercise the powers of the winding-up Court 
in matters arising under or out ol the scheme as matters arising in winding-up (49). 

Where a scheme is of the kind mentioned in s. 394 or 395 and is sanctioned 
even otherwise than in the course of winding up, even then the Court may by the 


(43) Katni Cement k Industrial Co. (infra); 1 ravancore National fcc. Bank [1939] 
M. 318. 

(44) Calicut Bank 1 1939] M. 58, [1838J 2 M.L.J. 810. 

(45) English 8 cc, Bank [1893] 3 Ch. 385 (S 9 *>)* , . _ 

(46) Md! Abdulla v. Gopala [1952] Tr.-Coch. 24.8 rowing upon In re. Travancorc 
National & Quiion Bank [1939] M. 318 (32a). 

(47) Manakkil v. Joseph [1953] Tr.-Coch. 357. . 

(48) Calcutta Industrial Bank 5 * G-W.N. 4s* per Das J. referring to Pioneer 

Bank (unreported) decided bv him on 31st March, 1947. 

(49) Bhagwanti */. New Bank ot India [1930] E.P. m (KB.). 
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order sanctioning the scheme or by any subsequent order make provision for all or 
any of the matters mentioned in these sections (49). 

1118* All reorganisations may be effected : — All modes of reorganizing the 
share capital even when involving an interference with preference or other special 
rights attached to shares, can be effected as part of an agrrangement with the members 
under this section (50), c\cn though the scheme may involve winding up, though in 
the exercise of its discretion the (kiurt may impose certain conditions upon the 
company before sanctioning the scheme (51). 

1119* Court’s Jurisdiction : - The powet given to the Court to sanrlion a 
scheme of arrangement between a company and its credit ors or between the company 
and its members extends to debenture-holders and other creditors and enables the 
Court to sanction a scheme, although it deprives the debenture-holders of their 
security wholly or in part (5s). The Court may also sanction an arrangement 
whereby terminable debentures or debenture bonds aie converted into perpetual 
debenture stock (53). 

The Court has a wide discretion in the matter (54), though it will reject the 
scheme only where it is shown that there has been something wrong ; but where the 
creditors acting in good faith and on sufficient information and with time to con- 
sider what they arc about have pronounced that a particular scheme is to their 
commercial advantage, the Court will be slow to differ from them (55). 

Where an application was made foi the sanction of a scheme under which the 
liabilities of a company were to be paid up in full bv a new company which was to 
take over the assets and liabilities of the old company, and the shareholders in the 
existing company were to receive shaies of the new company as provided by the 
scheme, and meetings were held and the requisite resolutions of the different classes 
of shareholders and debenture-holders passed in favour of the scheme, it was held 
by the Court of Appeal that there was no jurisdiction under the section to compel 
the ordinary shareholders to take shares in the new company (56). 

The Court sanctioning a scheme has jurisdiction to entertain an application for 
an order modifying the scheme so as to expunge from the scheme certain words pre- 
venting the decree-holders from executing their decrees (57). 

1120. Effect of emended •. 45 of the Banking Companies Act, 1949 : — 

By reason of the amended s. 45 of the Banking Companies Act, 1949 the Court lias 
been deprived of its jurisdiction to confirm a scheme or arrangement even though 
it has been sanctioned by the requisite majority, but has not been certified by the 
Reserve Bank (58). Wheic a scheme has been sanctioned under sub-s. (a) of the 
present section, but that scheme has not been certified as it is, but has been changed 
substantially by the Reserve Bank and that modified scheme is presented to the Court 
for confirmation, without being sanctioned as required by sub-s. (2) of the present 
section, the Court is not entitled to confirm it, because it has no jurisdiction Lo 
confirm such a scheme (58). But where the changes made by the Reserve Bank arc 
nominal, this principle is not attracted (58). 

(r,o) Palace Hotel, Ltd. [1912] 2 Cli. 4.38 : J. A. Noulbeig Ltd. (1915) 2 Ch. 439: T11 re 
Schweppes, Lid. [1914! 1 Ch. 322 ; Katni Cement & Industrial Co. [19371 B. 423, 
39 Bom. L.R. 675. 

(51) Katni Cement & Industrial Co. (supra). 

(r,2) Alabama 8ct. Ry/Co. [1891] 1 Ch. 213 ; Empire Mining Co. [1890] 44 Ch. D. 422. 

(53) Re Shandon Hydropathic Co. [1911] S.C. 1153. 

(54) English &c. Bank [1893] 3 Ch, 385, per Lindlcy I.. f. 

(55) Ibid and Anglo Continental Supply Co. [1922] 2 Ch. 723. 

(56) General Motor Cab Co. [1913] 1 Ch. 377. 

(57) Dcwangungc Bank & Industry Ltd. [1935] C. 117, 38 C.W.N. 1171. 155 LC. 811. 
(r>8) Bank of Bengal ltd. v. Suresh Chakravartv [19^1] 53 C.W.N. anf». 
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A scheme according to which banjc B undertakes to pav the deposits of hank A 
and against! this Bank A is to hand over to hank B its assets, is not ultra vires of the 
bank A and is not illegal (59). Even if the power to do this is not vested in the 
directors, it is an act capable of being ratified and approved by the shareholders, 
and therefore no objection can be taken to it (5$. 

Where in the case of a bank its affairs were to be managed under a scheme by 
the directors appointed by the ct editors, but the old management continued to 
interfere with the working by the new directors, it was held: (1) these facts alone 
constituted a sufficient ground for ordering winding up of the bank on just and 
equitable ground under cl. (f) of s. 433 ; (2) the fact that the creditors 1 approval for 
the scheme was obtained by presenting a greatly over-optimistic and false picture 
of the bank's financial position was also such a ground (60). 

1121. Schemes Court may sanction .'-•'Under this section any kind of com- 
promise or arrangement may be sanctioned by the Court (61). The Court may 
sanction schemes containing the following provisions: The shares in the company 
shall he subdivided and that each shareholder shall surrender some of the shares 
resulting from the sub-division to another company whose undertaking is to l>e 
merged in that of the company whose shares they hold ; that the first mortgage 
debenture holders are to be postponed to othci debentures or charges about to be 
issued or created ; that 111 place of debentures guaranteed by a third party, deben- 
tures without a gua 1 a nice are to be issued to the holders and the guarantor 
released ; that debenlute holders and othei creditors arc to accept in satisfaction of 
tlieir debts shares in a company to be formed ; that debentures, the interest on 
which is to be payable out of the profits of the tnmpanv. are to be taken in satis 
taction of debentures the interest on which is payable whether profits are made or 
not ; that dc ben tines repayable at periods of from three to five years shall be 
(onvn ted into debenture stock repayable only in a certain limited number of 
events (62). Tn Scotland a scheme has been sanctioned which involved an alteration 
in the memorandum ot association in order to clarify the lights of the seveial classes 
of sharc-holdeis, "these rights not being dearly stated in the incmoi anclum (63). 
Arrangements may be entered into lot the- purpose of reconst met ing a company, 
slaying any pending winding up proceedings or distributing assets amongst creditors. 
They may also involve reduction of capital, but if so, the proceedings must comply 
with the requirements of the Act applicable to such cases (64). A scheme of 
arrangement may he sanctioned under which the undertaking of the company is to 
be transferred to a new company and members of the company are to receive fully 
paid or partly paid shares in the new company in the propoitions specified in the 
scheme. In such a case the Court usually requires as a condition of its sanction, 
provisions to he made for dissentient members to have the same rights as they would 
have enjoyed if the sale had hern effected under s. 231 of the English Act of 1929 
(corresponding to s. 494 of the present Act) ; and where the scheme involves a sale 
of the undcitaking of the company to a new company in the manner contemplated 
by that section, the provisions of that section must be complied with (64). 

1122* Foreign company :-~ln the case* of a foreign company having its 
central office In India the High Court, in whose jurisdiction such office is 
situate, can entertain an application under this section at the instance of a creditor 
01 members of such a foreign company. When once an application for winding up 


(59) Kiipa Ram v. Shriyans Prasad [1951] Punj. 79, 53 P.L.R. 4H9. 

(60) Tailal v. Simla Banking & Industrial Co. [1955! N.U.C. 4983 (Punj.) 

Ml) Barclay's Bank [1918] 62 S.J. 752 ; see also Oldham Press Ltd. [1925] W.N. 10. 
(fir) See Hals. (Hailsh. ed. 1932), pp. 795-96 and the cases collected there. 

(f>3) Ibid, pp. 796*97 and the cases collected there. 

(64) Ibid, pp. 796 97 and the cases collected there. 
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a foreign company is made in an Indian Court, (he expression "Court" in this 
section must mean the Court in which the company is being wound up and there* 
lore such Court will have jurisdiction to entertain an application under this section 
even before an order for winding up is passed by such Court* In such a Case the 
right to apply under this section is not restricted only to a liquidator (65), As to 
the mode of proceeding in such a case sec the last cited authority. Where the con- 
tract of deposit of money with a bank was made by the offer of the depositor, a 
resident in India, in Hie opening form, and the acceptance by the bank 
(which war incorporated in and according to the law of the State of Travancore 
having its head and only office in that Stale) by the issue of the deposit receipt, and 
it was not only made in Travancore but also to be performed there, the order of 
the Court in that State making the scheme of arrangement binding on all the 
creditors, wherever situate, governed the transaction and the bank was protected by 
the terms of the scheme of arrangement (66). 

1123. “Compromise” and “arrangement” : — A power to compromise rights 
presupposes some dispute about them or difficulty in enforcing them (67). A pro- 
mised scheme for amalgamation of two companies, though not a compromise, may 
be an arrangement within this section, and there is no ground for limiting the 
meaning of the word to the question of some dispute or difficulty to be resolved by 
a compromise or arrangement (68). “A reasonable compromise must be", observed 
Ixnd Justice Bowen, "a compromise which can by reasonable people conversant with 
the subject be regarded as beneficial to those on both sides who are making it. I 
have no doubt at all that it would be improper loi the Court to allow an arrange* 
mem to be forced on any class of creditors, if the arrangement cannot reasonably be 
supposed by sensible business people to be for the benefit of that class as such" (69). 

A compromise, to be effective, must be sanctioned by the Court (70). 

The word "arrangement" as used in this section means something analogous in 
some sense to a compromise. In an> anangement which can fairly be called a com 
promise or considered as analogous to a compromise there must be both give and 
lake (65). Where the directors aic authorized to manage the company, a proposal 
made by them under this section in the name ot the company is valid and proper (71). 

A meeting of the company is not a condition precedent to proposal under this 
section and the directors can initiate such proposals (72). The company need not 
take proceedings to alter the memorandum and the articles before the Court can 
sanction such an alteration (73). 

The reconstruction of an existing company by winding up and sale of its entire 
undertaking and assets lor shares in a new foreign company, though outside the 
scope of a reconstruction may be effected as an arrangement under this section (74). 


(65) Travancore National &<. Bank [1939! M. 318. 

(66) State Aided Bank of Travancore v. Dhrit Ram [1941] 69 I.A. 1, 44 Bom. L.R. 
557 (P.C.)* 

(67) Mercantile Investment Co. v. International Co. [1893] 1 Ch. 484 n.. 68 L.T. 

603 n. ; Mercantile Investment Co. v. River Plate fee. Co. [1894] 1 Ch. 578. 

(68) Guardian Assurance Co. [1917] 1 Ch. 431. 

(69, Alabama Sec. Ry. Co. (supra). 

(70) Tiaders* Bank Ltd. [1948] L. 48. 

(71) India Flour Mills Ltd. [1934] S. 54. 149 I.C. 51 I ’General Motor Cab Co. [1913] 
1 Ch. 377. 

(7s) Tata Iron Sc Steel* Co. [1928] B. 80, 30 Bom. L.R. 197 * Bruce Pecbres Sc Co. v. 
' Baine Sc Co. [1918] S.C. 781. 

(73) Tata Iron & Steel Co. (supra); Palace Hotel lad. [1912! 2 Ch. 438; Schcwcppes 

Ltd. [1914] 1 Ch. 322 ; J. A. Nordberg Ltd. [1915] 2 Ch. 439. , „ , 

( 74 ) Anglo-Continental Supply Co. [1922] 2 Ch. 723 ; see also Canning Jarrah Timber 
Co. f»9oo] 1 Ch. 70H ; Tea Corporation [1904] 1 Ch. 12 ; Sandwcll Park CJolhery 
Co. [1914] 1 Ch. 589, 
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In the last noted case the Court’s jurisdiction and duty under the section were 
explained by ABtbury J. 

If a proper provision is made foi dissentient members, reconstruction of an 
existing company by winding up and vale of the cntiie assets for shares in a new 
company may be effected under this section (75), 

A mere agreement on the pait of the shareholders is not enough for the accept- 
ance of a scheme. It is ultimately for the Court to sanction it or not. It is no doubt 
open to a party to withdraw his offer before the scheme is put before the share- 
holders and sanctioned by the Couit, but he may be estopped by his action or 
conduct (76). 

Under ss. 153 and 154 of the English Act of 1929. corresjionding to this section 
aud s. 394, Bennet J. sanctioned a sthenic ot arrangement by which the company 
was allowed bv its diicttois and liquidator to rntci into an agicement with another 
company (01 adoption of the scheme by the latiei and foi transfer of the business 
and assets of the company to the othei company (77). 

1124* What the Court considers in sanctioning a scheme The proce- 
dure is to apply to the Court by summons in the first instance to direct meetings of 
the different classes ol the creditors and contributories and lake diiec lions from the 
Court (78) Afiei the pioposed scheme has been passed by the requisite majority, 
a petition is presented to the Court for sanctioning the scheme (78) 

Rules 40 to 47, App. VII of the O S. Rules of the Calcutta High Couit pio 
sided that the* petition for confitmation should dearl) show the compromise and 
arrangement, tecitc the order foi the meetings, the icsult thereof and the necessity 
for the conipiomise oi arrangement. All piopcr materials should be placed before 
the Court to show that the scheme 01 airangement was one which would be accept 
able by an ordinary prudent and leasonablc man of business (79). 

The sanction of the majority as requited by s. 1 53 (2) of the old Act was a pre- 
lcquisite fot confitmation of the scheme, llu* Court does not sanction a scheme 
merely because it has been approsed bv the requisite majority , not because the 
majority arc acting bona fide. But at the same tune the Court would be slow to 
differ from the meeting, unless cithci the class has not lx*en properly consulted, or 
the meeting has not consideied the mattei with a view to the interests of the class 
which it is empowered to bind, ot some blot is found in the scheme (7 q). This 
sett ion allows the decision of the majority to bind the minority. Therefore it is 
incumbent on the Court to see that that decision docs not act oppiessively on the 
minority. The Court must sec that the scheme is leasonablc and practicable (79). 

If an act is not ultia vire v of the compam , and it is capable of being ratified 01 
appiovcd of bv the compam, 11 is not open to a minority of shareholders to object 
to any transaction, unless it is fiaud or the majonts have abused their powers and 
aie depriving the minoiity of then rights (80) 

In exercising the powoi undci this* section the Court will consider whether the 
class summoned to a meeting was faiily represented bv those who attended and 
whether the statutoiy majority that approved the scheme acted bona fide 01 writ 
seeking to promote interests adveisc to those of the class whom they professed to 
represent (81). 


(75) Sandwcll Park Collieiv Co (supra). 

(76) Union Indian Sugar Mills Co. [1930] A I J. 385, [1930] A. 

(77) Star Tea Co. [loaol W.N. (. 

(78) Alabama Sec, Co. (infra); Slatci v Dailastan fcr Co [1877] W N. 139. 165 

(79) Bengal Bank ltd v . ^urosh [195*1 C 13s „ 

(80) Kirpa Ram r> Slirivans Ptasad ji<K>i 1 * >un i 79 . V» 1 1 R 

(81) Alabama fee. Co. [1891] 1 Ch. 213, 
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In exercising its power of sanction the Court will also see that the provisions of 

the statute have been complied with {82). The Court will sec that the majority are 

acting bom ftde and then only it will give effect to the decision of the meeting (83), 

but at the same time, the Court will be slow to differ from the meeting, unless either 

the class has not been properly consulted or the meeting has not considered the 
matter with a view to the interests of the class which it is cmpowcicd to bind, or 
some defect is found in the scheme (8j). 

The Court will go into the whole matter (aiefullv and find out (i) whether all 
the piovisions of law and the directions of the Court itself m so tar as they relate 
to the holding of the meeting, the conduct of its proceedings and the rccoid of the 
litajoiiiy voles etc. ha\c been fully complied with, and (ii) whcthci the scheme is in 
the interest of the company as well as in that of the creditors and should be given 
effect 10(81) Wheic the Com! is satisfied that the meetings wcie pioperly held 
and the provisions ol the law and the dilutions of the Court have been complied 
with, the Coutt is not pislifiul in going into the icasons which led the creditors 
who weio piescnl at the meeting to agiec undci the scheme to give up a pait of 
then debts (85). 

ltd ok* gtanhng leave to convene meetings under this section the Court must 
he satisfied that the pioposcd scheme is icasonahlc ami capable of being implemented 
bv the company (8(>) In sanctioning a scheme approved by the icquisite majority 
of creditors the Court has also to considci whether accoidmg to its sanction the 
st heme wdl be conducive to public interest and commcmal moialitv (87). Even 
where a scheme is appioved b\ the statuloiv majoiitv, and notwithstanding favour- 
able report by the auditor appointed bv ilu* (emit, the Cotut will not sanction the 
scheme if the management are found to have been guilty of misconduct in relation 
to the affaiis of the company (87) 

When the scheme contemplated the foimatinn of a new compan) to lake over 
the assets of the liquidating company and shaieholdeis in the old company aic 
allowed to take shares, not fully paid up, in the new company in respect of shares 
as to which they aie liable in the winding up, the Comt may. as a condition of 
sanctioning the scheme, requiic the iiiscition, in the memorandum of association of 
the new company, of a clause preventing them fiom escaping liability bv transferring 
their new shaies (88) 

In sanctioning a scheme <0 alter the memorandum of association undci the sec- 
tion, the Court will also see that the minoiitv is not being over lidden by a majoiitv 
having interest of then own dashing with those of the minoiitv whom the) seek to 
cocicc Futthcr, the Comt has to look at the scheme and see whcthci it is one 
as to which poisons acting honestly, and viewing the scheme laid befoie them in 
the interest of those whom they represent, take a view which ran be leasonablv 
taken by business men (89). 

It is usual for the scheme of anangement between a coinpanv and its creditor 
to contain a provision empoweiing some one, be be a liquidator 01 some other officer 
of the company, to assent 10 any such modification as the Court may think fit to 
impose. In the absence of any such person, it is not open to the Court stio motu 
to impose on a creditor any condition which will operate bv way of modification ol 
the scheme, especially in the absence of the consent of the persons who have entered 


Ch 385, 398, 


(82) Neath v Brecon Ry [i8t)2| 1 Ch 340 

(8«t) English, Scottish K: Austialian Bank [1893! 3 V4II lOf), «|VM. 

(8*1) Ibid at p. 409: lonclon Chattered Bank of Australia 11893 1 3 Cl 
(85) Lakshin i Commercial Bank [1948] East Plinth 38 (C N ifi), 50 
(8(A Indian Ciescent Bank (1948) S3 C W N. 183. 

(87) Bharati Central Bank fujtol 51 OWN 238 

(88) London Chattered Bank of Australia (supra) 

(89) Tata Iron k Steel Co (supia) ; Alabama kr Co (supia) 


409. 

Ch. 4f«, 545- 
P L.R. 1 23. 
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into the arrangement (90). In the last cited case the creditors were unrepresented 
before the Court and could not give their assent to the modification ; $0 Costello 

and Lort Williams JJ« set aside the order of Ameer Ali J. 


1121 Where the Court will not give sanction : — As a general rule the 
Court would not sanction an arrangement if it would prejudice a creditor whose 
rights would have been preferential if the winding up petition had been carried 
on (91) ; nor would it sanction an arrangement which did not provide that the new 
company should undertake to obey the order of the Court as to any proceedings 
which the Court might think it right to have taken against officers of the old com* 
pany (9a). A Court will not give sanction to a scheme which will have the effect of 
enabling a bank or other company which is to all intents and purposes, insolvent, 
to continue to attract deposits which in all probability will go the way of the 
former deposits (93). The Court will not also sanction a scheme of arrangement 
whereby the company proposes to convert issued preference shares into redeemable 
preference shares (94). 

A scheme of arrangeuicnt was roughly this: First mortgage debentures secured 
cm the assets of the company should be issued to all the creditors to the extent of 
their dues, the debentures to carry interest at 6 per cent, tax-free from the date of 
issue. The company should pay the debenture-holders every year commencing from 
the third year of the working of the factory at the rate of so per cent, of the deben- 
ture amounts and the interest due on the entire debentures, and the company 
should have the option to repay the debentures even earlier. It was held that the 
proposed scheme was neither reasonable nor beneficial to the company and hence 
could not be approved by the Court (95). 


1 X 26 . Scheme sanctioned differs from agreement : A scheme when sanc- 
tioned by the Court becomes something quite different trom a mere agreement 
.igned by the purlies. It becomes a statutory scheme. So when the debt of one of 
joint and several debtors, being a company, is released by a scheme of arrangement 
ttt the liquidation of the company, the scheme does not release the other debtors (96)* 


1127. Creditors For the purpose of an application under this section the 
creditors whose names appear on the books of the company should be considered as 
creditors and their votes should be taken into account. Creditors whose names do 
not appear in the books have to show to the satisfaction of the Court that they are 
creditors (97). 


1128. Voting by creditors Every person having a pecuniaiy claim against 
a company, whether actual or contingent, is a creditor within this section (98) ; but 
holders of debentures payable to bearer arc not entitled to vote unless they produce 
their debentures at or before the meeting (99). 

Creditors casting their votes at a meeting of creditors under this section for 01 
against a scheme of arrangement are entitled to have the result of the poll recorded 
(j\ Where certain scrutineers were appointed by the Court to assist the chairman 
under order of the Court, the derision of the chairman as to the admissibility of any 
proxy was held to be final subjeci to the Court’s order of revision (1). llic scruti- 


(cx>) Mihirendra v. Bralunanberia l>oan Co. [1934] 
(91) Richards Uc Co. [1879] n Ch. 1 D. 67b. 

(i>a) Practice Notes [1894] W.N. ibb 
* ■ ixmi Bi 


C. Hifi, 61 Cal. 1047. 


<(w) Nilphamari l.uxmi Bank [> 93 <> 6 3 Cal - M ... 
(qi) St. James' Court Estate. Ltd. lt 94 Sl *»• feL *&. 
/ql) Vishweshwaradass v. Southern Metals & Alloys Ltd. 
(96) Garner’s Motor. Ltd. J''"” 1 1 nh r ' QJ - 
(07) Mahaluxmi Cotton Mi 

(98) Craig’s Claim 11895] 1 

(99) Wedgwood Coal te lro 


iliPfa 


54 C.W.N. 70. 


Ch. 594 
. C. 399 
*67. 

[1877] 6 Ch. D. 6*7 


< 93 - , 

[i955l 


N.U.C. 3*08 (Mad.). 
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fleers have no locus standit to tile a petition for direction as to the validity o£ proxies 
used at the meeting, ami the Court ought not to exerdae its powers of revision 
unless and until the chairman has given his decision as to the admissibility of 4 thc 
proxies (*). 

The proper mode ol ascertaining the wishes of the creditors is to take into 
account the value of each debt (a). 

1129. Notice and advertisements :~When the Court is exercising jurisdiction 
under this section, certain principles must be kept in view before sanction to a scheme 
is accorded. The regularity of the meeting directed by the Court to be held would 
be a very important point foi the Comt to consider. 'Hits would include the ques- 
tion of service of notice ol the meeting and questions relating to the conduct of tlic 
meeting (5). But the sanction does not make it obligatory upon the Court or the 
company to servo the notice on each and c\ciy creditor ot the company, and a 
decision arrived at by the* c 1 editors and the company in the absence of any indivi- 
dual creditor is not therefore invalid (1). Thiough an over sight on the part of the 
solicitors none of the advertisements were incited in the newspapers. It was 
proved that out of 31 shareholders 30 received tin* notices and ol the 140,0)0 ordinary 
Shan's, 139.400 were accounted lor at the meeting, and of the 200,000 deferred shares 
199,975 were accounted for : held by Rointr J. that the meetings had been in 
substance (though not precisely) summoned in the itiannci preset ibed (5). The object 
of the order was to secure that every shareholder received notice of the meetings, and 
in this case it appeared that the notice's had icachcd all the shareholders with one 
exception. Under the < ire urn stances the mallei was pm sued without the serious 
trouble of convening furthci meetings (5). 

1130# Notice to creditors in Pakistan : - A scheme which purports to bind 
the creditors in general, but of which no notice is served on Pakistan creditors, can 
not be sanctioned by the Coin! (6). “In all proceedings in anv Con it in India the 
Pakistan creditors would be bound and the scheme would be a good defence in such 
proceedings” (7). 

1131* Any company liable to be wound up : In s. 31*0 it is provided that 
the expression “company” means any com pan v liable to be wound up under the 
Act. An unregistered company is liable to be wound tip under s. 583 (8). But see 
the under-noted case (q) where il has been held that the expression ‘anv company 
liable to be wound up” in this section has a restrictive effect, inasmuch as 11 confines 
the application of the section to companies whose condition is such that they are 
exposed to winding up. The expulsion does not embrace every company, whatever 
its nature, for the winding up ol which provision is contained in the Ad, thus 
embracing unregistered companies whether exposed to winding up or nor. B\ virtue 
of the special definition contained in s. .589, the present section would have no ap 
plication to an unregistered company unless an ordei for winding up of such mire 
gistered company is in the process of being made. The provisions of the present 
section are available in respect of unregistered companies even at a stage prior to 
the actual making ol a winding up order (9). 

(1) Dawson t». Horinusji 1 193*1 R. q(i, 10 Rang. 189. 

(*) Mahaluxmi Cotton Mills (19491 34 C.YV.N. 80. 

(3) Mahigan j Loan Office v. Bcliari 1 al (1937] C. 507. 

(4) Bhagat Ram. v. Angels Insurance Co. [1937] L. 44*, 39 P.L.R. 230. 

(5) Anglo-Spanish Tarter Refineries, Ltd. [J924I W.N. **. 

(fi) Bank of Bengal Ltd. v. Suresh Chakravarty [1951I y> C.W.N. *ofi per Rachwat, 

(7) Ibid at p. *10. 

(8) Mohan Lai v. Chawla Bank, Ltd. [ 1949 ! 77**- 

(q) Traders' Bank Ltd. [1949] L. 48, Pak. L.R. [1948! Lah. 209 - pel Cornelius J. dis- 
senting from Travancore* N. fc Q. Bank fiq3q| M. 318, 183 1.0, 353 and following 
Rudow v. Great Britain M.L.A. Society ft88i| 17 Ch. D. 600, .44 L.T. ti88. 
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1132. Majority ofthree*fourth« If the votes cast be a multiple of three 
or some such number, will the fraction l>e taken into computation ? It appears that 
the maxim dr minimis non curat lex is not applicable to such a case and the fraction 
must be taken into account in computing the majority. In construing a trust deed 
which required a majority of three-fourth* for passing a certain resolution the 
Bombay High Court has held that the above maxim is applicable only to the com- 
putation of time in which the law neglects a fraction and that in computing the 
majority of votes a fraction cannot he disregarded (to). The nominal * value of 
policies of an insurance company must be accepted as the value of the policies for 
the purposes of asccitaining majorities at meetings held to approve or disapprove of 
a scheme of compromise under this section (11). 

If a person is a member ol more than one class, he may attend and vole at 
meetings of each class of which he is a member. The .scheme need noL be approved 
by a majority in value of all the creditors or members provided that the requisite 
majority ot those present in person 01 h> prow sanction it (12). 

1133* Proxy : — Ibis section gives a general right to vote by proxy, using any 
proper form of proxy, and the proxies need not he sent to the company’s office 
before the meeting (13). The Court has ample power under this section to settle 
a form of proxy : substantial failutc to comply with the Court’s direction would 
invalidate the prow (1 i). Where meetings of three classes of debenture-holders 
were ordered to be held to consider and vote on a scheme of arrangement under s. 
153 °f ihe English Act of 1929, it was held that the debenture-holders were entitled 
under 1. 150 of the Companies (Winding up) Rules, 1929 to appoint the Official 
Receiver their prow at the meetings (15). In the last cited case the Court’s order 
was made while the societv wa« being wound up l>\ order of the Court. But sec the 
undei -noted case where it has been held that at a meeting of creditors only creditors 
are entitled to he picsent Persons who have proxy from creditors, but who are not 
themselves creditois. cannot attend the meetings £15). In the last cited case the 
Court’s order was made while the society was being wound up by order of the 
Court. But see the under-noted case where it has been held that at a meeting of 
creditors only creditors are entitled to he present. Persons who have proxy from 

creditors, blit who are not themselves creditois, cannot attend the meeting (16). 

Dilectors, who, pursuant to the Court’s ordet, iccenc proxies for or against a scheme, 
must use them (13). As to the torin of proxy, the form given in reg. (17 of Table A 

of the old Act might be a useful guide and definite direction from the Court may be* 

taken (17). Where the company was being wound up, the provisions in the rules 
made by the High Courts under s. *140 of the old Act might be followed (18). 

“At a meeting of u editors a resolution is deemed to be passed when a majority 
in number and value of the creditors present personally or by proxy and voting on 
the resolution have voted in favour of the resolution. Voting is usually by show of 


(10) Lakhmidas & Co. v. Sir Dorah [1927] B. 195 (198). 51 Bom. 247, 29 Bora. I .R 19. 
101 I.C, 229. 

(11) Light of Asia Insurance Co. [1941] 45 C.W.N. 979. 

(12) Madras Irrigation Co. [1881] W.N. 120. 

(ig) Dorman, Long & Co. [1934] Ch. 635 . 

(14) Tata Iron Sc Steel C*> [1928] B, 80, 30 Born. L.R. 197, 108 I.C. 165 following Inter 
Oceanic Rv. Co. |iHq^ 3 Mans. 102. and English, Scottish &c. Bank [1893! 3 ch. 


385. 

(15) General Mortgage Society [1942I Ch. 274. 

(16) Mahaluxrai Cotton Mills [1949] 51 C.W.N. 80. 

(17) As is done in England, see Magadi Soda Co. (1925] 11 T.L.R. 297. See Schedule 

IX of the present Act. t „ , . . . ^ _ 

08) See Central *fiahia Ry. Co. (1902! 18 T.L.R, 503 and Madras Irrigation Canal Co. 
I1881I W.N. 120 where it was held that for the purposes of a meeting of anv 
particular class proxies can only be given to members of that class. 
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hands, bi# should the exact votes of the creditors be required, those represented by 
proxy must be calculated 9 ' (19). 

1134 * Demand of poll at a creditors* meeting s— In a meeting of creditors 
under this section it is not necessary to demand a poll for the purpose of counting 
the proxies for ascertaining whether the scheme has been approved of by the statu- 
tory majority (20). 

1135 * Class meetings : — Meeting of each class of creditors or shareholders 
must be held separately, each class being confined to those persons whose rights are 
not dissimilar to make it impossible for them to consult together with a view to 
their common interest (si). The presence of shareholders of another class is how- 
ever a matter relating to the conduct of the meeting which lies in the hands of 
the chairman with the assent of those persons who are properly present and consti- 
tute the meeting, and where no objection is taken at the meeting, those present must 
be taken to have assented to the meeting being so conducted, and the resolution 
passed thereat will accordingly be valid (as). 

At a meeting held under this section the written acceptance of the arrangement 
by those shareholders and creditors who are not present, cither in person or by 
proxy, cannot be taken into consideration to make up the requisite majority (23). 

If in a company different amounts are paid on shares or some shareholders have 
paid amounts in advance of calls, this makes various classes of shareholders and 
separate meetings must be called (24) 

In .Sovereign Life Assurance Co. v. Dodd (25) it was held that insured persons 
whose policies had matured formed a distinct class of shareholdrs from those 
whose policies had not matured. In that case Ixird Esher, M. R. said : "They must 
be divided into different classes. What is the reason for such a course ? It is 
because the creditors composing the different classes have different interests ; and 
therefore if wc find a different state of facts existing among different creditors which 
may differently affect their minds and the judgment, they must be divided into 
different classes. In the present case the persons who had notice of the meeting 
were policy-holders, that is to say, policy-holders whose policies had to be dealt 
widi. But the defendant was not a policy-holder at all, his policies had been 
fulfilled, and was a creditor for the amount of his policies and could have sued the 
company for money due : he had a vested cause of action, the policy-holders had 
none ; and it is obvious that he could not consider the matter with the same mind and 
the same point of view as the policy-holders who were summoned to the meeting." 
In the same case Bowen L. J. at p. 583 observed : "It seems plain that we must 
give such a meaning to the term ‘class’, as will prevent the section being so worked 
as to result in confiscation and injustice and that it must be confined to those 
persons whose rights arc not so dissimilar as to make it impossible for them to 
consult together with a view to their common interest.” 

1136. Binding nature of scheme As long as a scheme sanctioned is 
carried out by the company by regular payment in terms of the scheme, a creditor 
w r ho is bound by the scheme may not ordinarily be entitled to maintain a winding-up 
petition founded only on the company’s inability to pay its debts at once. But if 


(19) Shackleton's Law & Practice of Meetings, 2nd ed., p. 308. 

(20) Bengal Bank Ltd. y. Suresli Chakravarty [1951] 55 C.W.N. 206— per Bachwat, J. 

(21) Sovereign Life Assurance Co. v. Dodd J 189^] 2 Q.B. 573, 583 per Bowen L. J. 

(22) Carruth v. Impertial Chemical Industries f 1 937] A.C. 707 per Ix>rd Maugham 9 c 
Lord Russel of Killowen. 

(23) Kashmiri Bank v. Rai Gokul Chaml [1917] 40 I.C. 57. 

/24) United Provident Assurance Co. [1910] 2 Ch. 477. 

(15) [1892] 2 Q.B. 573 quoted by Lort-WilHams J. in falpaigtiri Banking & Trading 
Corpn. [1937] C. 401, 172 I.C. 717. 
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the company makes default in payment of an instalment under the scheme on 
its due date, there is a debt presently due by the company, and there is no reason 
Why such a debt, it it is more than R». 500 (as provided in s. 431] will not entitle a 
creditor to present a winding-up petition on any of the grounds mentioned in the 
several clauses of s. 433 including the “just and equitable clause (f)” (*6). The 
scheme does not create a new debt, but simply makes the original debt payable in 
the manner and to the extent prescribed by the scheme. Where the original ap- 
plication for winding-up had not been dismissed, but only adjourned sine die, the 
petitioning creditor has not to rely upon what may be called a new cause of action (26). 

A creditor bound by a scheme under this section may not be entitled to present 
a winding-up petition on the ground that the company is unable to pay its debts 

or has failed to pay after the statutory notice under s. 434. But he may do so on 

the ground of default in filing the statutory report or in holding the statutory 
meeting or on any ground which the Court may consider just and equitable (ay). 

The arrangement being founded on an agreemertf , any revision of this agree- 
ment under s. 153 of the previous Act was possible only by again going through 
the procedure provided by that section. Failure on the part of the company to 
make payments as they fell due under the scheme did not entitle any creditor to 
demand cancellation of the scheme or of the order sanctioning it («8). All those 
who had rights undei the scheme could enforce their rights by suitable processes. 
A breach of the condition of the scheme did not result in its cancellation (*8). 

Where a scheme docs not expressly fix any time within which the creditors are 
to l>e paid, the scheme cannot go on for c\ei and the law would imply that payment 
would be made within a reasonable time (27). Lapse of 13 years from the date 
of the sanction of ihe scheme was held to be more than a reasonable time within 
which payment should have been made, and so there had been a breach of the 
Hi ms of the scheme (27). In the last cited case an order was made for winding up 

♦he company on the “just and equitable” ground mentioned in cl. (0 of s. 433. 

1137* Stay of proceeding : — A person who has entrusted certain specified goods 
(shares) to the custody of a company merely for the purpose of custody and which 
has never become a part of the assets of the company is not a creditor who can 
come in a proceeding under this section (29). Therefore where an order has been 
obtained under subsection (6) tor stay of all proceedings against the company, a 
criminal piocecding under ss. 403, 406 and 409/414 I. P. C. brought against some 
of the managing directors of the company is not stayed under this sub section (29). 
An application under this section raises questions only between a company and its 
creditors and members. If the proceedings before the Magistrate were in respect 
of a criminal breach of trust, the complainant, not being a creditor of the bank in 
respect of the aforesaid shares, those proceedings were outside the stay order. But 
if during the trial it was found that the case was not one of criminal breach of 
trust, but a case of fraudulent opeiation of banking account, the case would fall 
within the ambit of the stay order and should then be staved. The Magistrate 
could therefore proceed with the case till he could decide these points. In the last 
cited case (30). Mr. Justice Chakravarti observed : “I am of opinion that the 
opposite party (complainant) could not, as a person entitled to such damages (un- 
liquidated damages in tort) expect to be accepted as a creditor of the bank in the 
proceeding under the Companies Act.” 

Where in pursuance of an order passed by the Company Judge that there 
should be a stay of all proceedings against the company till the disposal of the 


(* 6 ) Darjeeling Bank (1948! 5* C.W.N. 414, 

[all UnitS a Bank a of India bag Tea &: Trading Co. (135ft) N U.C. 364* (Ass.). 
(S) Chituranjan v M Ameen C.W.N. 708, lm*] C. 49 Cr. I.J. 397 - 

(30) Ibid at p. 71a. 
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application for sanction of the scheme of amalgamation, criminal proceedings pend- 
ing against the manager of the company's branch are stayed, the proceedings would 
be revived m soon as the stay order has spent its fora* by reason of the disposal 
of the application for sanction of the scheme. The complainant need not obtain 
an order for vacating the stay order (31). 

The order staying commencement and continuation of all suits and proceed- 

ings until final disposal of the petition for scheme continues to be in force when 
the final order sanctioning the scheme is passed. It is vacated only if the scheme 
is refused. On the scheme being sanctioned it is not necessary to pass a formal 
order making the rule of stay absolute (32). Such a stay order affects both secured 
and unsecured creditors of the company (3a). After the scheme is sanctioned, if 
the judgment-debtor company wishes to pay earlier than the prescribed dates, it is 
not prevented from doing so. Such payments cannot be regarded as a waiver of 
privileges granted in the scheme (3a). 

1138 * '‘Company liable to be wound up” : — Sub-section (6) of the old s. 
153 provided an exception to the provisions of s. *76 of the old Act, and the 

general rule laid down in s. 27O was not absolute. Therefore, if a foreign company 
had complied with the requirements of s. 277 of the old Act and was to be treated 
as an unregistered company for the purpose of Part IX of that Act, it was a company 
liable to be wound up within the meaning of the sub-section, and therefore a scheme 
of arrangement could be sanctioned in respect of such a company (33). Now see s. 390. 
cl. (a). 

1139 * Different classes of creditors '- In the Calcutta High Court there 
was a conflict of decisions on the question whcthci unsec tued creditors, c.g., depositors 
who had already obtained a decree, belonged to a class different from that of those who 

had not obtained a decree for their inont). In 011c set of cases it was held that 

the decree- holders belonged to a diffcicnt class and as such were not bound by the 
scheme when a separate meeting of their class was not held (34) ; while in another 
set of cases it was held that thev did not belong 10 a different class {35). The ques- 
tion was however set at rest by the amended sub-s. (6) of the previous Act which 
said that for the purposes of this section unsecured creditors who might have filed 
suits or obtained decrees should be deemed to be of the same class as other unsecured 
creditors. The amendment made in that section by the Companies (Amendment) 
Act, 1936 purported to explain the meaning of the particular expression “creditois 

(31) Susil Chandra v. Krishna Chandra [1949] C. (>89. 

(32) Allambag Tea & Trading Co. v. Tnilcd Bank of India [1953] Ass. 107. [1932] 

4 Ass. 189. 

(33) Frontier Bank Ltd. [1951 J Simla 145 (F.B.), 5 2 P.L.R. 349 -per Khosla 8 c 
Kapur JJ. ? Harman Singh J. contra; Frontier Bank [195*] Simla 145 (F.B.) 
(Harman Smgh, J. contra). 

(34) Manikganj Trading 8c Banking Go. v. Madhabcndia I1936] G. 162, 40 C.W.N. 

580 ; Noakhali Loan Co. v. Hcmendra [1936] C. 402 : Dewangunj Bank 8c Indus- 
try Ltd. [1935] C. 117. 38 C.W.N. 1171, 155 LG. 811 ; Sushila Bala v. Anjuman 

Trading Co. [1935] C. 39 #. > 5 # LC. 590 *. Melanda I. can Office [1935] 39 C.W.N. 
690, Rajshahi Banking Corpn. v. Sutabala [1936! 40 C.W.N. 1104; Sudhanya 
Kumar v. Faridpur Loan Office 11937] C. 1G9, 171 LC. 402; Krishna Nath v. 
Dinajpur Loan Office I1938] 2 Cal. 30. 1 * 93 #! C. 237 per B. K. Mukherjea J. ; 
Rajshahi Banking 85 Trading Corpn. v. Pulin Bihan [193B] 42 C.W.N. fiio ; 
Mahiganj Loan Office 1/. Behai i Lai [1937] C. 507. 

(33) Barisal Loan Office v. Sasthi Charan [1936] C. 282, 39 C.W.N. 1198; Sorajganj 
I.oan Office v. Nilkanta J1935I C. 777 . 39 C.W.N. 1199, 6* C.L.J. 310: Natof 
Kamala Bank [1937] C. 124, [19371 * Cal. 3 ##; Jaipaiguri Banking & Trading 
Co. [1935] 39 C.W.N. 875. [1937] C. 401 ; Badarganj I,oan Office v. Shaliaruddin 
41 C.W.N. 1272. See also Bhagat Ram v. Angels Insurance Go. [1937] L. 
44V, 39 *30. 
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°l t ^ le , same c * ass ’ ant * as s «fh the amending Act muni have relation bach to the 
date when the original Act VII of 1913 was passed (36). See now s. 590(c). 

Creditors and policy-holders of an insurance company are two different classes 
of creditors, and a joint meeting of those two classes is not legal (37). 

Before ordering a meeting ot the class of creditors with whom it is proposed to 
make an arrangement, it is not necessary that the Court should first have issued notice 
where the chairman of the meeting is (arcful to satisfy himself and to certify to 
the Court that notice of the application and of the meeting ordered had been sent 
to and acknowledged by all creditors. (38). 

Where notice ot a meeting to frame a scheme under this section is given to all 
creditors and one of them receiving the notice assigns the debt due to him to one of 
the debtors of the company before the date ot the notified meeting, the assignee 
does not pass on to a new class of ci editors, viz., debtor-creditors. Such a case bears 
no analogy to cases where a set off is allowed in liquidation pioccedings on the 
principle of bankruptcy laws (39). 

1140 * Court’s control over meetings -Hie section does not expressly give 
the Court control ovei the proceedings at the meeting ; but it seems to have an 
inherent power to gi\e directions (40). Though “Court meetings’’ arc subject to 
the diicctions of the Court, where no express direction is given the articles must be 
looked to so fat as the) ate applicable (\ 1 ). 

“I think the Couit has”, sa^s Vaugham Williams J., “an inherent power to 
diitci the mode in which meetings shall he held, and the mode in which proxies 
shall be evidenced, and to determine all such questions as whether it is necessary 
that the proxy shall be produced at the meeting” (42). Proxies on which the day 
of the meeting was not named were held to be good it properly stamped (42). 

'rite lerms ot the section are wtda than those ol s. 120 of the English Act of 
i<)o8 (s. 153 of the Fnglish Act ol u)ajc») Under this section the Couit has ample 
powet to settle a form ot proxy and any substantial iailuie to comply with the 
Court’s diicctfon will invalidate the proxy (13) 

A meeting of shareholders not conycticd exactly in accordance with the directions 
ol the Couit may he held good, if in the lesull a sufficient number of shares is 
accounted for (44). 

1141 * Three-fourths in value * 'I In sanction of the t lnee fourths in salue 
of the members of the class prwnl in person os by pioxv is sufficient although it 
may not be three fourths in \aluc ot the total class f *5). 

1143 L Alternative mode of liquidation— stay of suits etc. : ~A scheme un- 
du this section is an altemati\e mode of liquidation, which by the operation ol 
law udicyes the company and its contributories from liability furthei than that which 
is contemplated 01 imposed by the scheme, any cxpiess wotds staying proceedings by 
creditors being unnecessary (46) It is tlietefoic a provision with respect to winding 

(3<>) Mali Charan v. Ulipur Bank [1942] C. 142, 4(1 CW.N, (134, 75 O.L.J. 203, 201 

I.C, 674. 

(37) Eight of Asia Insurance Co. I1942J |6 CWV.N. 441. 

(38) India Flout Mills Ud. [1931! S. 54, 149 l.C. 51. 

(39) Anukul v. Sorajganj Loan Office Co. 1 1939I 13 C.W.N. 1181. 

(40) English, Scottish 8c Australian Bank [1893) 3 Ch. 385, 396. 

(41) Tata Iron 8c Steel Co. [iqa8[ B. 80, 30 Bom. L.R. 197. 

(42) English Scottish &t. Bank (supra) ; see also Dawson v. Honnusji [1932] R. 154. 
10 Rang. 438. 

(43) Tata Iron & Steel Co (supra); see also Intel -Oceanic Ry Co. [1898! 3 Manson 
‘ 162, and English, Scottish & Australian Bank (supra). 

( 44 ) Anglo-Spanish lartcr Refineries [1924] W.N. 222, 68 S.J. 738. 

(43) Bessemer Steel 8c Ordinance Co. (1876] 1 Ch. D. 231. 

(46) Ixindon and Chartered Bank [1893] 3 Ch. 540; Dane. v. Mortgage Insurance 
Corpn. [1894] 1 Q.B. 54 ; Matilal Kanji 8c Co. v. Katvarlal [1932] B. 78, 33 Bom. 
L.R. 1495 * 
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up within <*he meaning of a. 585 post (47). Failure of a scheme for resuaciation of a 
company i i not by itself sufficient to justify a winding up order being made. This 
section makes provision not merely for a scheme for the resusctation or reorganisa- 
tion of companies, but it also provides for a scheme of arrangement, an alternative 
mode of liquidation, which the law allows the statutory majority of creditors (o 
substitute for winding up, whether voluntary or under the Court (48). 

1143. Arrangement Involving reduetion of capital 2 — If the scheme of 
arrangement involves a reduction of capital, all the requirements of the Act (sec $. too 
el seq.) with regard to reduction must be complied with (49). The Court may, however, 
direct the application for sanction to stand over inordcr to enable the company to 
advertise the petition and otherwise comply with the requirements of the Act for 
reduction of capital (50). If the reduction of capital involves a dimunition of the 
liability in respect of unpaid share capital or payment to any shareholder of any 
paid up capital, so as to entitle every creditor to object to such reduction, the 
special procedure prescribed by s. 101 et seq. must be followed (50). It is necessary 
to advertise the petition for sanctioning the scheme. Members or creditors who do 
not appear at the hearing of the petition cannot appeal without leave (51). A company 
having power under its articles of association to reduce its capital bv paying off 
capital, cancelling lost capital, reducing the liability on its shares, "or otherwise as 
may seem expedient", is entitled to reduce its capital in any manner authoii/ed by 
statute. The scheme for reduction of capital having been fully and properly ex- 
plained to the shareholders without concealment of any relevant facts and approved, 
on a poll being taken by the requisite majorities of each class, ought properly to be 
approved by the Court (52). The directors arc not under any duty to the shareholders 
to disclose to them in the circular explaining the scheme theii holdings or respective 
proportional interests in ordinary and deterred shares (52) 

1144. Who are bound by the order : The order sanctioning the scheme 
Incomes binding not only on the creditors but also on the liquidators and contribu- 
tories, so that whether the scheme be a \alicl one or not, a shareholder cannot aftci 
wards question it (53). A cieditor being bound under this section bv an arrangement 
lictween the company and its creditors, the omission oi the company to laise a plea 
to this effect at the original trial is not a bai to its being raised in the execution 
proceeding (54). 

When a scheme of composition under this section has been sanctioned by the 
High Court and it has furthci been decided that a particulai decree-holder is 
bound by it, the High Court has power to restrain by injunction proceedings in exe 
cution started by the decree holder in a maffasil Court after getting the decree 
transferred there (55). 

1145. Executing Court A scheme sanctioned by the Court under this section 
covering creditors who had already brought suits or obtained deuees cannot be 
attacked collate! all) in execution proceedings as one without jurisdiction, either on 


(47) Travantore National 8cc. Bank [1939] M. 318. 

(48) Pci Tekchancl J. in Madan Gopal v. Peoples Bank o 1 N. India [1935] L. 779, i(*> 
Lah. 1029, 158 I.C. 16. 

(49) White Pass Ry. Co. [1918] W.N. 323, 63 S.J. 55: Cooper. Cooper & Johnson 
[1902) W.N. 199, 51 W.R. 314 ; Bharat 1 Central Bank [1949] 53 C.W.N. 238 , 
Indian National’ Bank [1948] 53 C.W.N. 207 ; Bengal Bank Ltd. v. Surcsh Gha- 
kravarty [1951! 55 C.W.N. 200. 

(50) Indian National Bank [1949J 53 C.W.N. 207- per Das J. 

(51) Securities Insurance Co. [1894] 2 Ch. 410. 

(52) Impeiial Chemical Industries [1936] 1 Ch. 587. 

(53) Bowkett & Fuller’s United Electric Works {1923] 1 K.B, 160, 

(54) Harogopal v. Peoples Bank of N. India [1934] L. 515, 152 I.C. 119, 35 P.L-R. 521. 

(55) Jalpaigtiri B. & T. Corpn. [1936] 40 C.W.N. 551. 



Companies Act, 1956 


A &'} 




the ground that notice of the meeting had not been served on the executing decree* 
holder or on the ground that the notice Of the meeting was not served on the objec- 
tor or that separate meetings of different classes of depositors had not been ordered. 
Such defects, even if made out, would not be errors of jurisdiction (56). An objection 
by the judgment-debtor company that the creditor’s decree has been superseded by 
the scheme sanctioned is an objection under s. 47, C. P. Code (57). A scheme is not 
an adjustment within the meaning ot O. XXI, r. a, C, P. Code and does not require 
to be certified or recorded in order that the executing Court may recognize the scheme 
(58). When one Judge has sanctioned the scheme, it is not within the power of 
another Judge exercising equal jurisdiction to declare in effect that the scheme to the 
extent it affects a particular person is a nullity (59). 

1146 * Date when compromise becomes binding: — The agreement or com- 
promise referred to in this section becomes binding from the date when it is arrived 
at, subject to subsequent sanction by the Court (60). It is the proceeding of the 
meeting that is to be binding provided only that it docs not fail to be subsequently 
sanctioned (60). Where one of the creditors had. between the date when the creditors 
voted upon the proposal and ihc date of the sanction of the High Court, obtained 
decree in respect of his debt, it was held that the agreement was binding upon him, 
it having taken effect from the date when it was arrived at and not merely from the 
date of the sanction (61). But a scheme sanctioned under this section does not date 
back to the time when the bank suspended payment. Where before the date of 
sanction a person was creditor to the extent of Rs. 4,000 and a debtor to the extent 
of Rs. Jt,ooo, he must be relieved from liability as a debtor and must be deemed 
to be a creditor to the extent of Rs. 2. 000 (62). 

1147 . Assent of classes : — If sonic cii the classes of pci sons have no interest 
because the whole value of the assets h exhausted by those who have priority over 
them, the assent ot that class at a meeting is not necessary and the Court can sanc- 
tion the arrangement inspite of their opposition (63). 

1148 . Directors’ position ’ Where the diiectors of a company induced 
some of the shareholders to give then options to purchase their shares for securing 
consent ot the major! t> to an amalgamation, and upon amalgamation the directors 
made profits, it was held that they weie trustees ot this profit tor the benefit of those 
shareholder's (64) If upon a reconstiuction special privileges are made for the 
benefit of the directors, they must be disclosed ; otherwise sanction of the members 
to the scheme will be inoptative (fi>). 

1149 . Subsequent alteration and enforcement of the scheme : —Under the 
old s 153 the Privy Council held that where a proposed scheme accepted by a meet- 
ing of shareholders and approved by the Court was subsequently altered by changed 
circumstances a meeting of sharcholucrs should again be summoned to consider the 


/ a\ icfetiimmi Loan Office v . Behari Lai [1936] 41 C.W.N. 406, [1937] C. r>° 7 • 

sww.'jtffjsa.s.nu, c, 
‘ “si? J.. 1C «*• 

Badarganj 


v. 
Ibid : 


4 2 C.W.N. 010. 

ers v. Comilla Banking Corpn. [rq 37 l *73 l- c * 
Corpn. [1937] C. 40* P er I ort-Willlams J. 
Raehubir V . 'Sank” of Upper W« i [. 9 « 9 l « CW.N. 697 . 4 » CA. >35 ; 
' loan Offire v. Shaharuddin [1037] 4 * C.W.N. 1272. 
l tao hnliar v. Bank of Upper India [i 9 Ll] 8# I.C. 45 ** 

Chunnu 1*1 v. Bank of Upper Inhia [1917] 4 ° I C. 904. 

T*« r«mnralinTl ricxul 1 Cs. 12. 


J.UIU , » — 1 

[ 5 o) Jalpaiguri Banking &cv 
■* Raghubir v. 


(60) 


(63) Tea Corporation [i 

(64) Alien v. Hyat [191 

(65) Kaye v. Croydon 


riQ04l 1 Cs. 12. 

14] 30 T.L.R. 444 (P-C.). 
Tramways Co. [rw] 1 Ch. 
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amended scheme, and the Court had power to approve of the modification (66). A 
scheme ddly sanctioned by Court provided that four of the directors should be 
elected front the creditors but omitted to make any provision as to how the creditors 
were to exercise their voting strength in electing the directors. The scseme however 
provided for consequential amendment of the articles of association. The members 
of the company sought to amend the articles in a way which would have the effect 
of giving equal voting strength to each creditor irrespective of the value of the debt 
due to him. In a petition by the creditors for heavy amounts (who were a minority) 
for amendment of the scheme: Held that in order to pievent a deadlock the afore- 
said omission should be rectified and directions given for convening a meeting of 
creditors and shareholders, whereafter and not before, the members would consider 
the amendment of the articles at a meeting (67). The proper method of ascertain- 
ing the wishes of creditors was to take into account the value of each share (67). 

Once a scheme was sanctioned and the ordei granting the scheme was perfected, 
it was a final order, and the Court sanctioning the scheme had no jurisdiction to 
alter or amend the scheme, except by way of a fresh scheme (68). $0 long as the 
order was not perfected the Court might, in exercise of its inherent power, rehear 
the application for sanction. After the order was completed and filed the Court 
could do nothing except correcting accidental omissions or mistakes in the order 
under the Code of Civil Procedure. Tlic other remedy of the party aggrieved was 
to appeal from the order under sub-s. (7) of the old section (68). In the last noted 
case a scheme of amalgamation of two companies was sanctioned l>y the Court. One 
of the provisions of the scheme was that the depositors of the transferor bank would get 
fully paid up shares of Rs. 25 each in the ttansfercc bank within 3 months from the 
dale of sanction of the scheme, and foi this purpose the capital of the transferee 
bank would be increased to Rs. to, 00,000. The scheme of amalgamation was sanc- 
tioned and the transferor bank was dissolved. But no sanction of the Central Gov- 
ernment was obtained to the issue of the new shares: Held that this sanction was 
not a condition prcceedenl of the sanction of the scheme, so it could be set aside 
on that ground. 

Under the old s. 153, if a powci had been given by the shareholders or creditors 
to the Court to modify the scheme passed by them, the Court could exercise that 
power. But that power was to be exercised judiciously and not arbittarily (69). 
The Court could not modify a scheme as passed by a body of unsecuied creditors 
who had expressly slated that the scheme passed by them was not to be modified 
by the Court (6g). 

Where a scheme which was not of the kind mentioned in s. 153 A or 153B of 
the previous Act sanctioned otherwise than in the course of winding up, the Court 
sanctioning the scheme had no further seisin on the scheme and had no jurisdiction 
or power as the company Court to entertain any application for enforcing the 
scheme, or modifying it 01 to adjudicate upon the rights of parties arising under 
or out of the scheme, and parties claiming under or dehors the scheme should assert 
their rights in regular suits or proceedings as might be permissible in law (70). 
Neither the company, nor the creditors, nor the members could, by a provision in 
the scheme confer jurisdiction on the Court which it did not possess (70). Nor 
could the Court by sanctioning such a scheme arrogate to itself powers and juris- 
diction which it did not otherwise possess. Hence where a scheme of the above 
description was sanctioned by the East Punjab High Court, it had no jurisdiction to 


(66) Kamalapat v. Union Indian Sugar Mills [1929] P.C. 256, 50 CX.J. 561 ; Malta- 
luxmi Cotton Mills [1949] 54 C.W.N. 80. 

(67) Mahaluxmi Cotton Mills (supra). 

(68) Bank of Mymensing, Gouripur, Ltd. [1949] 58 C.W.N. 143. 

(69) Vikram Colton Mills v. Jwala Pd. Radha Krishna [1955] A. 14. 

(70) Bhagwanti v. New Bank of India [1950] E.P. 111 (F.B.). 
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entertain applications by the creditors of the bank* working under the adieme* for 
payment of instalments that had fallen due under the scheme but not paid* or for 
adjusting upon their claim to priority as preferential creditors or for like reliefs (70)# 

Now under the new s. 39a introduced by the Lok Sabha the High Court has 
power to supervise the carrying out of the compromise or arrangement* and may give 
directions in regard to any matter or make modifications in the compromise or 
arrangement. The provisions of s. 39s of the present Act apply to a company in 
respect of which an order has been passed before the commencement of this Act 
under s. 153 of the previous Act sanctioning a compromise or arrangement. 

1150. Withdrawal of sanction “It is conceivable”, observed Lort* 
Williams J. (71), “that the Court may have power to withdraw its sanction to any 
scheme, or may give leave to appeal against the order even though application for 
such leave has not been made within time [ 5 <runff«s Insurance Co. (7a)] ; but I 
apprehend that such serious steps will not be taken unless application for such 
withdrawal or leave is made promptly and before the position of those interested 
has been irretrievably altered as bv the barring of claims or by the payment of 
dividends or by the acquirement of rights by any of the patties to an arrangement 
which has received the sanction of the Couit. Upon this point reference may be 
mado to the observations of Ix>rd Esher, M. R. and Cotton, L. J. in Nicholl v, 
Eberhardt Co. [1890] 6t L. 1 \ 489.“ 

I 15 X. Appeal : — There was no appeal under s. so* of the previous Act from 
an order made under s. 153 thereof on an application by a company which was not 
in the course of being wound up (73). But a right of appeal has been given by enacting 
sub-s. 7 by the amending Act of 1936 (74). An order sanctioning a scheme of reconstruct 
tion of an insurance company by the dissolution of an old company and creation of a 
new one. even when such scheme involved the transfer of money deposited by the dissolv- 
ed company undci s. 7 of the Insurance Act, 1938 and the reduction of contracts of insu- 
rance, was an order under this section, and an appeal lay against such order under d. 
(7) of the section. The Governor General in Council, even though he was not a party 
to the proceedings, and the Superintendent of Insuiance were entitled to appeal 
against such ordci (75) Whcie the Coun ordcis that proxy forms used at a meet- 
ing of ercditois should be rejected and another such meeting should be held, such 
an older is a judgment within the I etters Patent and is appealable, since the effect 
of the order is to determine finally that the decision of the creditors who had duly 
voted tor or against the scheme should not be ascertained or recorded and to render 
inoperative the poll (76). A mere strange 1 who would be benefited by the scheme 
eannot appeal (77). 

Where a decree was obtained against the company before the scheme and execu- 
tion was applied foi after the sehcmc. and the company’s objection thereto was over- 
ruled. the ordet was appealable (78). 
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iramgam S Sc M. Co. v. Industrial Bank [19*5] B. 44s, *7 Bom. L.R. 655. 

See also Mymensingh Loan Office (supra 1 ). 

In re Ligftt of Asia Insurance Co. [194a] 46 C.W.N. 441. 

Dawson v. Hormusji [1952] R. 96, 10 Rang. 189 following Levy Bros, Sc Knowles, 
Ltd. v. Subodh [19*71 C. 689, 31 C.W.N. 894. 103 I.C. 859. See also Dawson v. 
Hormusji [193*] R. 154. 10 Rang. 438, where (he application for sanctioning the 
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115Z* Re-orgaoi*arion Buckley (Lord Wrenbury) in his Companies Act, 
nth ed. at p. 315 says: “AM modes of re-organizing the share capital, even when 
involving an interference with preferences or special rights attached to shares by the 
memorandum of association, can be effected as part of an agreement with members 
under the section, with the possible exception, whilst s. 45 of the Act of 1908 (s. 54 
of the previous Indian Act) was in force, of the two classes of re-organization 'of 
capital falling within that section, and subject to the qualification that if the 
arrangement involves a dealing with capital, e.g., reduction of capital for which 
other sections of the Act prescribe special formalities, such formalities must also be 
complied with.’ 1 Again, “It is no objection to an arrangement with classes of mem- 
bers under this section that it involves a winding-up of the company and a transfer 
of its undertaking to another company, including a foreign company, for fully or 
partly paid shares in that company for distribution amongst the different classes of 
members of the transferor company in manner or proportions provided by the 
arrangement, In such a case the Court may, but does not necessarily, insist upon 
dissentient members being given protection similar to that provided by s. 934 
(s. 494 of the present Act) in the case of transfer under that section without the 
sanction of the Court. If however the so-called arrangement is really a transfer 
under s. *34 s implicit er, but without giving dissentients the protection provided by 
that section, queer e, whether the transfer can be sanctioned as an arrangement under 
this section” (79). 

The word “arrangement” in ss. 391 and 392 includes a reorganization of share 
capital by the consolidation of shares of different classes or by the division of 
shares into shares of different classes or by both of those methods [s. 390 (b)]. 

1153. Duty of Court “What the Court has to do”, says Lindlcy L. J., 

“is to see first of all, that the provisions of the statute have been complied with ; 
and secondly, that the majority has been acting bona fide. The Court also has to 
see that the minority is not being o\erriden by a majority having interest of its own 
dashing with those of the minority whom they seek to coerce. Further than that, 
the Court has to look at the scheme and see whether it is one as to which persons 
acting honestly .... take a view which can be reasonably taken by business men. 
The Court must look at the scheme and see whether the Act has been complied with, 
whether the majority arc acting bona fide and whether they arc coercing the mino- 
rity in order to promote interests adverse to those of the class whom they purport 
to represent, and then see whether the scheme is a reasonable one or whether there is 
any reasonable objection to it. or such an objection to it as that any reasonable 
man might say that he would not approve of it” (80). 

1154. Modes of reorganisation : — There are two modes of re-organization 
of share capital, namely, (a) by consolidation of shares of different classes, and (b) 
by division of shares into shares of different classes (81). There cannot be a scheme 
for total abolition of the existing classes and creation of fresh classes of shares (82). 
But a scheme of arrangement which alters any rights defined by the memorandum 
of association must satisty the conditions laid down by this section, although the 
scheme does not include the consolidation of different classes of shares or the 
division of shares into shares of different classes (83). 


(79) Buckley’s Companies Act, 11th ed. pp. 315 and 316. See also Kami Cement & 
Industrial Co. [1937] B. 423, 39 Bom. L.R. 675. 

(80) Alabama &r. Rv. Co. fi8oi] 1 Oh. 231. 

(81) Palace Hotel Ltd. [1912! 2 Ch. 438 ; J. A. Nordberg Ltd. (infra) ; fc. D. Sassoon 
United Mills [1929] B. 38. 30 Bom. L.R. 598. 

(82) E. D. Sassoon United Mills [1929] B. 38, 30 Bom. L.R^ 598. 

(83) Doecham Gloves, Ltd. [1913] 1 Ch, 22 6 [Palace Hotel Ltd, (supra) was not 
followed in this ease]. 
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In a reorganization of share capital under this section a company may divide 
each of its £i preference shares on which 155. has been paid, into two different 
classes of shares of 10s. called 41 A. preference shares’ 4 and M B. preference shares 1 ’ 
respectively and treat the former as fully paid up and the latter as being w, un- 
called (84). 

1155. Preferential rights .‘—Where preferential rights of members arise 
under the articles which provide for modification of those rights, they may be *0 
modified without having regard to the provisions of this section, as those provisions 
only operate when the preferential rights are determined, not by the articles, but 
by the memorandum^). But when the rights are determined by the memorandum, 
they cannot be interfered with unless the conditions required by this section are 
fulfilled. The proviso is one limiting the effect of the previous part of the section 
and is not in any sense an independent enactment operating beyond the limits of 
the particular section to which it is attached. Therefore in cases where a prefer- 
ence has been rightly given by the articles, such preference can be modified by 
special resolution (85). 

A scheme of arrangement which intciferes with rights conferred by the memo- 
randum, e.g ., diminishes the rights of preference shareholders to dividends, may be 
validly effected under the present section (86). But where the only persons inter- 
ested in any profits in excess of the fixed dividend payable on the ordinary 
shares arc the shareholders themselves, the Court ought, in the exercise of its discre- 
tion, confirm the special resolution for reorganizing the share capital (87). 

Where one of the conditions in the memorandum of association is that the rights 
and privileges of different classes of shareholders are subject to variation, a resolu- 
tion which has the effect of sweeping away the rights and privileges attached to 
ordinary and deferred shares and which leaves the two classes of shares with pre- 
cisely the same rights, is perfectly valid and does not require the sanction of the 
Court. But where even after this resolution a deferred share cannot be sold as an 
ordinary share, a proposal to make these two classes of shares into one class involves 
a consolidation of the different classes of shares and such consolidation modifies the 
condition of the memorandum of association f88). 

Where by an agreement A. company was entitled to act as manager of B. com- 
pany and to receive in respect of each financial year of the B. company 50 per cent, 
of its net profits as well as a management share with very important rights attached 
to it, and B. compan> ha\ing been desirous of putting an end to the management b) 
A. company an agt cement was prepared terminating the management in considera- 
tion of the payment to A. company of 100,000 L to be raised by B. company by the 
issue of debenture stock and incidentally the management share was to be con- 
vetted into an ordinary share, it was held that it was not ultra vires the B. company 
to enter into the proposed agreement, it being no objection to the agreement that it 
involved the lcdemption of the annual charge on the B. company’s net profits out 
of capital raised for the purpose (89V 

1156. To comply with the provisions of this section a majority of three-fourths 
in value of the shareholders ot that particular class must be present or represented 
when the resolution is passed : and it must be passed at a meeting voting by proxy 
being allowable when such votings are allowed by the articles (90). 

(84) Vine Sc c. Trust Ltd, [1918] 10B L.T. 709. 

(85) Australian Estates Sec. Co, fiqio] 1 Ch. 414. 

(86) A. Nordberg Ltd. [1915] 2 Ch. 439. 

(87) Garden Village Ltd. [192*] 1 Ch. 230. 

(88) British India Corpn v. Shanti Narain [1935] A. 310, [1935] A.L.J. 527, 156 

I.C. 1088. 

(89) Investment Trust Corpn. v. Singapore Traction Co. [1935] Ch. 615 (C.A.), 

(90) Foucar Sc Co. [1913] W.N. 83, 29 T.L.R. 350, 
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Where a company by special resolution reorganized its share capital In such a 
manner that the liability of the company to the shareholders was induced, but the 
nominal amount of the share capital was not reduced, it was held that the company 
had rightly adopted the procedure prescribed by this section in order to obtain con- 
firmation ot the reorganization scheme (91). 

A resolution passed by half of the preference shareholders, who represented 
three-fourth* of the share capital of their class, did not comply with the provisions 
of this section (9s). Although a single member cannot constitute a "meeting" in 
the ordinary sense of the word, the context may show the word to be used in an 
unusual sense and in such a way as to include the formal consent of the sole mem* 
ber of the class, the consent of which is required to be obtained (9$). 

The wide powers which the Court had in confirming a scheme was well shown 
in the case where a dissentient shareholdci was compelled to receive 4$% deben- 
tures ior 5}% cumulative shares (94), 

J 157 . Class meetings : — "Only by the clearest words", observed Lord 
Blanesburgh, “and in full knowledge of their rights, will a class be bound by a 
resolution which, it is suggested, modifies or extinguishes those rights" (95). The 
opportunity afforded to the class of discussing their own affairs undisturbed by 
opposing or conflicting interests is the modest protection against possible oppression 
offered by a class meeting (96). As to how class meetings should be conducted see 
the last cited case. 

Tt was not necessary to advertise a petition for reorganization of the share 
capital (97). 


392. Power of High Court to enforce compromises and arrange* 
meats. — ( 1 ) Where a High Court makes an order under section 
391 sanctioning a compromise or an arrangement in respect of 
a company, it — 

(a) shall have power to supervise the carrying out of 
the compromise or arrangement; and 

( b ) may, at the time of making such order or at any 
time thereafter, give such directions in regard to any matter 
or make such modifications in the compromise or arrange- 
ment as it may consider necessary for the proper working 
of the compromise or arrangement. 

(2) If the Court aforesaid is satisfied that a compromise 
or arrangement sanctioned under section 391 cannot be worked 
satisfactorily with or without modifications, it may, either on its 
own motion or on the application of any person inerested in the 
affairs of the company, make an order winding up the company, 

(91) Peebles Hotel Hydropathic Ltd. [1920] S.C. 303 ; see also Scottish India 
Rubber Ltd. [1919]* $c. L.R. 56 (Ct. of Sess.), 

(qi\ Arden Coal Co. [19**] S.C. 500. 

(93) East v . Bennett Brothers [1911] 1 Ch. 163. 

(94) Thomas Dc La Rue & Co. [1911] a Ch. 361. 

(05) Garruth v. Imperial Chemical Industries [1937] A.C. 707 (746). Sec also Que- 
brada Ry. Sec. Co. [1888] 40 Ch. D. 363. 

(96) Garruth v. Imperial Chemical Industries, (supra) at p. 756. 

(97) Ashanti Development Co. [1911] W.N, 144, 27 T.L.R. 458. 
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and such an order shall be deemed to be an order made under 
section 433 of this Act. 

(3) The provisions of this section shall, so far as may be, 
also apply to a company in respect of which an order has been 
made before the commencement of this Act under section 153 
of the Indian Companies Act, 1913 (VII of 1913), sanctioning 
a compromise or an arrangement. 

This new section has been inscited by the Lok Sabha. It fills up a gap in 
the pievious A<t by giving power to the High Court to supervise the carrying out 
oi the compromise or arrangement, to modify the same and to order the winding 
up of I he company, if necessary These provisions shall apply to a company in 
respect of which an oidei has been made sanctioning a scheme under s. 153 of the 
previous Act 


393. Information as to compromises or arrangements with credi- 
tors and members. — (2) Where a meeting of creditors or any 
class of creditors, or of members or any class of members, is 
called under section 391, — 

(a) with every notice calling the meeting which is sent to 
a creditor or member, there ihs.ll be sent also a statement setting 
forth the terms of the compromise or arrangement and explain- 
ing its effect; and in particular, stating any material interests 
of the directors, managing director, managing agent, secretaries 
and treasurers or manager of the company, whether in their 
capacity as such or as members or creditors of the company or 
otherwise, and the effect on those interests, of the compromise 
or arrangement, if, and in so far as, it is different from the effect 
on the like interests of other persons; and 

(b) in every notice calling the meeting which is given by 
advertisement, there shall be included either such a statement as 
aforesaid or a notification of the place at which and the manner 
in which creditors or members entitled to attend the meeting may 
obtain copies of such a statement as aforesaid. 

( 2 ) Where the compromise or arrangement affects the 
rights of debenture holders of the company, the said statement 
shall give the like information and explanation as respects the 
trustees of any deed for securing the issue of the debentures as 
it is required to give as respects the company’s directors. 

(3) Where a notice given by advertisement includes a 
notification that copies of a statement setting forth the terms of 
the compromise or arrangement proposed and explaining its 
effect can be obtained by creditors or members entitled to attend 
the meeting, every creditor or member so entitled shall, on mak- 
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ing an application in the manner indicated by the notice, be 
furnished by the company, free of charge, with a copy of the 
statement. 

(4) Where default is made in complying with any of the 
requirements of this section, the company, and every officer of 
the company who is in default, shall be punishable with fine 
which may extend to five thousand rupees; and for the purpose 
of this sub-section any liquidator of the company and any trustee 
of a deed for securing the issue of debentures of the company 
shall be deemed to be an officer of the company: 

Provided that a person shall not be punishable under this 
sub-section if he shows that the default was due to the refusal 
of any other person, being a director, managing director, manag- 
ing agent, secretaries and treasurers, manager or trustee for 
debenture holders, to supply the necessary particulars as to his 
material interests. 

(5) Every director, managing director, managing agent, 
secretaries and treasurers or manager of the company, and every 
trustee for debenture holders of the company, shall give notice 
to the company of such matters relating to himself as may be 
necessary for the purposes of this section; and if he fails to 
do so, he shall be punishable with fine which may extend to five 
hundred rupees. 

This section is new and coritsponds to s 207 ol the I nglish A<t of 1948 which 
has betn embodied as suggested in paia asq ot the Cl C R The arrangement 
suggested at page of the Rtpoit has been unbodied 111 sub s (1) (a) -Notes on 
( hums 


394. Provisions for facilitating reconstruction and amalgamation 
of companies. — ( 1 ) Where an application is made to the Court 
under section 391 for the sanctioning of a compromise or arran- 
gement proposed between a company and any such persons as 
are mentioned in that section, and it is shown to the Court — 

(а) that the compromise or arrangement has been 
proposed for the purposes of, or in connection with, a 
scheme for the reconstruction of any company or companies, 
or the amalgamation of any two or more companies; 
and 

(б) that under the scheme the whole or any part of the 
undertaking, property or liabilities of any company concern- 
ed in the scheme (in this section referred to as a “transferor 
company”) is to be transferred to another company (in this 
section referred to as “the transferee company”) ; 
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the Court may, either by the order sanctioning the compromise 
or arrangement or by a subsequent order, make provision for 
all or any of the following matters: — 

(*) the transfer to the transferee company of the 
whole or any part of the undertaking, property or liabilities 
of any transferor company; 

(«) the allotment or appropriation by the transferee 
company of any shares, debentures, policies, or other like 
interests in that company which, under the compromise or 
arrangement, are to be allotted or appropriated by that com- 
pany to or for any person; 

0*0 the continuation by or against the transferee com- 
pany of any legal proceedings pending by or against any 
transferor company; 

( iv ) the dissolution, without winding up, of any 
transferor company; 

O') the provision to be made for any persons who, 
within such time and in such manner as the Court directs, 
dissent from the compromise or arrangement; and 

( vi ) such incidental, consequential and supplemental 
matters as are necessary to secure that the reconstruction or 
amalgamation shall be fully and effectively carried out. 

( 2 ) Where an order under this section provides for the 
transfer of any property or liabilities, then, by virtue of the 
order, that property shall be transferred to and vest in, and those 
liabilities shall be transferred to and become the liabilities of, 
the transferee company; and in the case of any property, if the 
order so directs, freed from any charge which is, by virtue of 
the compromise or arrangement, to cease to have effect. 

(3) Within fourteen days after the making of an order 
under this section, every company in relation to which the order 
is made shall cause a certified copy thereof to be filed with the 
Registrar for registration. 

If default is made in complying with this sub-section, the 
company, and every officer of the company who is in default, 
shall be punishable with fine which may extend to fifty rupees. 

( 4 ) In this section — 

(a) "property” includes property, rights and powers of 
every description; and “liabilities” includes duties of every 
description; and 
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• (6) “transferee company'' does not include any com- 
pany other than a company within the meaning of this Act; 
but “transferor company” includes any body corporate, 
whether a company within the meaning of this Act or not. 

This feection corresponds to s. 153 A of the previous Act and s. *08 of the 
English Act of 1948. The principle underlying the amendment suggested in para 
a#o and at page 310 of the C. L. C. R. has been incorporated —. Notes on Clauses . 

“We also consider that a suitable provision should be made in s. 153 A of the 
present Act, whereby compromise or arrangement between foreign companies and 
companies within the meaning of the Indian Companies Act may be facilitated” 
(para ago of the G. L. C. R.). 

1158# Scope : — A company has no power to entet into, nor can the Court 
sanction, any arrangement 01 compromise* with its c? editors under this or the follow- 
ing section which necessarily imolvcs the doing ot any act which is ultra vires the 
company, being in excess of its corporate [jowets as defined in its memorandum of 
association. Thus where the objects of a company, as stated in its memorandum of 
association, did not include anv power to sell or dispose of the company’s under- 
takings, a scheme, which involved the transfer, in consideration of shares, of the 
entire undertaking and assets of the company to a new company to be formed for 
the purpose of acquiring those assets and gradually realizing them, was ultra vires 
and the Gourt had no jurisdiction to sanction it (98). 

S IS. 153A and 153B of the old Act indicated that amalgamation or merger ot com- 
panies or corporations was a matter which related to the incorporation or registration of 
companies* The effect of Ordinance VIIT of 1952 and the Iron and Steel Companies 
Amalgamation Act 79 of 1952 was to combine the Bengal Steel Corporation and the 
Iron and Steel Company and make their shareholders the co-owners of the com- 
bined assets and not to deprive them ot their entire interest or ownership, which 
was essential for acquisition (99). 

1159. SUB»S. (1) Amalgamation :--Uie word “amalgamation” has no 

definite legal meaning. It contemplates a state of things under which two com- 
panies are so joined as to foim a third entity, 01 one company is absorbed into and 
blended with another company (1). “Amalgamation does not invohe”, observed 
Lindley M. R., * the formation of a new company to carry on the business of ati 
old company. It includes that, but is not confined to that.” . . . “I do not see 

how a company as a business transaction can practically amalgamate .... with 
companies carrying on business unless the company in some way or other sells its 
assets as a whole— not for money, for that would be a simple sale— but for shares 
in the purchasing company” (s). “You may have a continuance of one of the 
companies,” said Buckles J , “upon the terms that the undertakings of both cor- 
}M>rations shall substantially be merged in one corporation only” (3). 

1160. Wheic a deciee directs a company to furnish accounts, and the company 
in the meanwhile transfers its business to anothci company, the latter is not bound 
by the decree as it is a distinct legal person ; and the decree does not operate 
heyond the date of such transfer (4). 


(98) Oceanic Steam Navigation Co. [1939] 1 Ch. 41. 

(99) Narayanprosad v. Indian Iron & Steel Co. 1 1953] 0 . 695. 

(1) Re Walker’s Settlement [1935] Ch. 567, (C.A.) at pp. 58a and 586, per Romcr 
and Maugham I<. JJ. See also Buckley’s Companies Act. nth cd., p. 487. 

(a) Wall -v. London & N. Assets Corpn. [1898] a Ch. 464 (479). 

(#) South African Supply &c. Co. [1904] a Ch. a68 (*87). 

(4) Fraser & Co. v. Bombay Ice Manufacturing Co. [1904] »9 Bow* 107. 
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1161* Contract of personal service not transferred ; —Where an Older ft 
made by the Court under this section for the amalgamation of two companies, a 
contract of personal service existing ai the date of the amalgamation between a 
workman and the transferor company is not transferred thereby ( 5 ). 4 It is of course 
indisputable that (apart from statutory provision to the contrary) the benefit of a 
contract entered into by A to rentier personal service to X cannot be transferred by 
X to Y without A’s consent, which is the same tiling as saying that, in order to 
produce the desired result, the old contract between A and X would have to be 
terminated by notice or by mutual consent and a new contract of service entered 
into by agreement between A and Y'* (6). 

1162 # Right to service Is not property *• — “At any talc”, observed Lord 
Simon L. C., 4 'after examination of s. 154 (corresponding to the present section) 
with close attention and considering the consequesccs of as application in different 
cases, I can come to no othci conclusion than that an order under it does not 
automatically transfer contracts of personal service. The word ‘contract’ does not 
appear in the section at all, and I do not agree with the view expressed in the 
Court of Appeal that a right to the set vice oi an employee is the property of the 
transferor company. Such a light cannot be the subject of gift or bequest ; it cannot 
be bought or sold : it forms no part of the assets of the employer for the purpose 
of administering the estate. In short s. 154, when it provides tor ‘transfer*, is pro- 
viding in my opinion, for the transfer of those rights which arc not incapable of 
tiansfer and is not contemplating the transfer of rights which are in their nature 
incapable ot being transferred'* (7). 

1163 . Contents of the order : — An older made under this section should not 
contain any express limitation showing that the order will not operate to transfer 
purely personal contracts Noi is it necessary to use the form of the order in R. S. C. 
Appendix L, form- 3 (English), containing a schedule of the piopcrty transferred. 
Ihc order itself transfers all the property of the transleror company to the trans- 
feree company for such estate and interest as the transferor company has. There is 
accoidingly no need to specify the property transferred in the order (8). 

1164 . Stamp : — Where an old company on its being wound up conveyed to 
the new company some of its pioperiy by means ot an instrument which in terms 
was a conveyance of property at an agreed value, if was held that the instrument 
was the sale of such property at that price and was governed by Art. *1 of the 
Stamp Act, 1879 : and the fact that the ti ansae tion was a part of a larger transac- 
tion would not affect the charactci of the instrument (9). But if there is a vesting 
order made by the Court under sub*s. (a), no stamp, it is apprehended, will be 
payable upon the transfer. 

A scheme of arrangement undir this section was approved by the Court and 
its order provided that for the purpose of carrying out the scheme the official 
liquidator should transfer its assets and liabilities to another limited company. The 
official liquidator did so under a deed and the transfeiec company transferred the 
same to a newly floated company also under a deed. The deeds contained further 
covenants by the transferee as to payment of consideration. The newly floated com* 
pany filed suits on the promissory notes executed in favour of the branch taken 
over by it. On a question whether the deeds of transfer of the assets and liabilities 


(5) Nokes v. Doncaster Amalgamated Collieries [1940] A.C. 1014 t evening Dono- 
ghue v. Doncaster Collieries [1939] 2 K.B. 578, 

(6) Ibid, per Lord Simon, I . C. at p. 1018. 

(7) Ibid) per f^»rd Simon, L. C. at p. 1030. 

(8) L. Hotel Co. [1946] 174 L. T. 302. 

(9) Reference under Stamp Act [1895] 20 Bom. 432* 
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were liable to stamp duty ; Held that where documents which are in form transfers 
of assets and libiahtics by act of parties, though carried out pursuant to the order 
of the Court, are executed, they cannot be regarded as vouchers passed by the 
parties in token of their having carried out the terms of the Court’s order. Such a 
document is a conveyance as defined in s. s, cl. (to) of the Stamp Act and is to be 
stamped as such. The transfers cannot be treated as deeds of composition within 
Art aa (to). 

1165 . SUB'S. (1) (b) (iv) This clause provides for die dissolution of 
the transferor company, when the transfer of its undertaking has been made and 
there appears to be no means of calling back to life the company so dissolved, for 
s. 243 of the old Act occurred in Pan V dealing with winding up, whereas 
section 153A orcuncd in Part IV (11). 

395. Power and duty to acquire shares of shareholders dissenting 
from scheme or contract approved by majority. — (J) Where a 
scheme or contract involving the transfer of shares or any class 
of shares in a company (in this section referred to as “the trans- 
feror company”) to another company (in this section referred 
to as “the transferee company”), has, within four months after 
the making of the offer in that behalf by the transferee company, 
been approved by the holders of not less than nine-tenths in value 
of the shares whose transfer is involved (other than shares al- 
ready held at the date of the offer by, or by a nominee for, the 
transferee company or its subsidiary), the transferee company 
may, at any time within two months after the expiry of the said 
four months, give notice in the prescribed manner to any dissent- 
ing shareholder, that it desires to acquire his shares; and when 
such a notice is given, the transferee company shall, unless, on 
an application made by the dissenting shareholder within one 
month from the date on which the notice was given, the Court 
thinks fit to order otherwise, be entitled and bound to acquire 
those shares on the terms on which, under the scheme or contract, 
the shares of the approving shareholders are to be transferred 
to the transferee company : 

Provided that where the shares in the transferor company 
of the same class as the shares whose transfer is involved are 
already held as aforesaid to a value greater than one-tenth of 
the aggregate of the values of all the shares in the company of 
such class, the foregoing provisions of this sub-section shall not 
apply, unless — 

( a ) the transferee company offers the same terms to 
all holders of the shares of that class (other than those 
already held as aforesaid) whose transfer is involved; and 

(10) Shahayaiiidhi (Vi radii nagar) Ltd. v. Subrahmanya M. 209 (F.B.), f 1 950] 

2 M.L.J 216 (F.B.). 

(11) Sit Nokes v. Doncaster Amalgamated Collieries [1910] A.C, 1014 at p. 1021. 
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( b ) the holders who approve the scheme or contract, 
besides holding not less than nine-tenths in value of the 
shares (other than those already held as aforesaid) whose 
transfer is involved, are not less than three-fourths in num- 
ber of the holders of those shares. 

(2) Where, in pursuance of any such scheme or contract 
as aforesaid, shares, or shares of any class, in a company are 
transferred to another company or its nominee, and those shares 
together with any other shares or any other shares of the same 
class, as the case may be, in the first-mentioned company held 
at the date of the transfer by, or by a nominee for, the transferee 
company or its subsidiary comprise nine-tenths in value of the 
shares, or the shares of that class, as the case may be, in the 
first-mentioned company, then, — 

(a) the transferee company shall, within one month 
from the date of the transfer (unless on a previous transfer 
in pursuance of the scheme or contract it has already com- 
plied with this requirement), give notice of that fact in 
the prescribed manner to the holders of the remaining 
shares or of the remaining shares of that class, as the case 
may be, who have not assented to the scheme or contract; 
and 

(b) any such holder may, within three months from 
the giving of the notice to him, require the transferee com- 
pany to acquire the shares in question; 

and where a shareholder gives notice under clause (b) with 
respect to any shares, the transferee company shall be entitled 
and bound to acquire those shares on the terms on which, under 
the scheme or contract, the shares of the approving shareholders 
were transferred to it, or on such other terms as may lie agreed, 
or as the Court on the application of either the transferee com- 
pany or the shareholder thinks fit to order. 

(3) Where a notice has been given by the transferee com- 
pany under sub-section (1 ) and the Court has not, on an appli- 
cation made by the dissenting shareholder, made an order to the 
contrary, the transferee company shall, on the expiry of one 
month from the date on which the notice has been given, or, 
if an application to the Court by the dissenting shareholder is 
then pending, after that application has been disposed of, trans- 
mit a copy of the notice to the transferor company together with 
an instrument of transfer executed on behalf of the shareholder 
by any person appointed by the transferee company and on its 
own behalf by the transferee company, and pay or transfer to 
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the transferor company the amount or other consideration re- 
presenting the price payable by the transferee company for the 
shares which, by virtue of this section, that company is entitled 
to acquire; and the transferor company shall thereupon register 
the transferee company as the holder of those shares: 

Provided that an instrument of transfer shall not be re- 
quired for any share for which a share warrant is for the time 
being outstanding. 

(4) Any sums received by the transferor company under 
this section shall be paid into a separate bank account, and any 
such suras and any other consideration so received shall be held 
by that company in trust for the several persons entitled to the 
shares itt respect of which the said sums or other consideration 
were respectively received. 

(5) In this section — 

(a) “dissenting shareholder” includes a shareholder 
who has not assented to the scheme or contract and any 
shareholder who has failed or refused to transfer his shares 
to the transferee company in accordance with the scheme or 
contract ; 

( b ) “transferor co m pany” and “transferee company” 
shall have the same meaning as in section 394. 

(6) In relation to an offer made by the transferee company 
to shareholders of the transferor company before the commence- 
ment of this Act, this section shall have effect — 

(a) with the substitution, in sub-section ( 1 ), for the 
words “the shares whose transfei is involved (other than 
shares already held at the date of the offer by, or by a 
nominee for, the transferee company or its subsidiary),” of 
the words “the shares affected” and with the omission of 
the proviso to that sub-section; 

( b ) with the omission of sub-section ( 2 ) ; 

( c ) with the omission in sub-section (3) of the 
words “together with an instrument of transfer executed 
on behalf of the shareholder by any person appointed by 
the transferee company and on its own behalf by the 
transferee coinpanv” and of the proviso to that sub-section ; 
and 

( d ) with the omission of clause ( b ) of sub-section (5). 

This section corresponds to s ii^B of the previous Act and s. soq of the 
Fnglish Act of 1948. 
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1166 * Procedure for amalgamation of banking companies —As to the 

procedure Cor amalgamation of banking companies sec the new s 44A of the 
Banking Companies Act, 1949 

1167* Scope This section provides that where there is a contract or scheme 
for the acquisition by om company of shares in another company, which has been 
accepted by the statutory majonty <>t shareholders in the latter company (in India 
three fourths and 111 England nine tenths) the transferee company can acquire 
compulsorily the shares of the imnont\ unless the Court orders otherwise It does 
not confer any right on the Court to consider the merits of the contract, so far as 
comuns the majority of shareholders who have accepted it In the case noted below 
0-0 the mallei was complete, the contt act had gone thiough The only question 
was whether the uunoritv shareholders were to he left in possession of their shares 
01 whether the) could Ik compelled 10 sell them on the sime terms as tliose which 
the other shareholders had accepted (u) 1 he section is bised on the view that 

t»tnia fmt< the mmorit) arc acting ntmisontblv in refusing to come into line with 
the majority and ought to be forced into line unless the Court orders otherwise 
I he Court must tousidu whether the lUiltidt of the minority was reasonable The 
burden is upon the dissentients to adduce reasons for thinking that the majont) of 
shareholders we it wrong (u) 

Where a scheme or conn let foi the transfer of slntcs in one company to 
another company has within four months after the making ot the offer been 
ippiovcd bv the holders ot not less than nine tenths (under s 155 of the 1 ngl nil 
Act ot 1929) in value of the shares affected 11111 the transferee company gives notice 
to am dissenting shareholder that it desires to acqunc his shares it is entitled and 
hound to acquire those shares unless the dissentient sh 11c holder within one month 
makes an ipplication to the Court undtr this section and affumativclv establishes 
that mspite of the majority 111 favour of uccpting the offti the scheme is unfair 
01 the pnee offered for the shares is made quite (1 

1167 A. Sub-s. (1)* “Within four months after the making of the 

offer - I hest words describe a maximum period within which tlu event conic in 
plated mnith the appiov il ot the offti h\ holders of not Uss than nine tenths 
in value (in l ngland) of the shares whose tr insit 1 is imohed mas occur Ti is 

competent to the translate company to hv a shoitu period within the four months 

during which the offu must be accepted (1 1) 

1168* Where Court orders otherwise * I lie Court would be justified in 
not accepting the opinion of the majority whtu for instance there has been ipis 
t< presentation which miv have influenced the view of tlu niajontv or where theie 
is the possibility of some unfan dealing tor c\ imph the directors of the transferor 
company having some ulterioi motive in advising the shareholders to accept the 
offer 01 the majorm of shareholders having some interest conflicting with that of 

the minority tor lnsunce being interested in the transferee compan) and therefore 

willing to accept t less value for then shares Another ground on which tlrt Court 
might Older otherwise would he if it were proved that the acceptance of the 
eflu was bised on 1 wrong principle of \ tluing the company s assets and as a result 
thereof the offer tor the share was substantially less than it ought lo have been But 
it om starts with the presumption that the majority of shareholders were right it 
is no good allowing detailed criticism of the valuation (ia> 

Where not less than nine tenths ol the shareholders in the transfeior company 
approve a scheme involving the trrnsfci of the company s shaics to a transferee com 

(1-.) Government telephone Board ltd r Sctrvai 1194**) B jat) \ ^ Rom 1 R Ovj 

j>er Beaumont ( J & Kama y 
(i«) In re Fvertite IocknuUs ltd I1945J « <Ji **<> 

(14) Re Western Mmfg (Reading) ltd [lcprtl AfK 7 <H 
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pany, prim* facie the offer must be taken to be a fair one, and the Court will not 
“order otherwise 1 ' unless it is affirmatively established that notwithstanding the views 
of a very large majority of shareholders, the scheme is unfair (15). 

1169* Court's powers : — The Court can direct that the transferee company 
is not to exercise the powers of compulsory purchase, but it has no power to direct 
the transferee company to pay the dissenting members something which they have 
not offered to pay. In case where the Court is asked to approve of a contract, it 
cannot require the purchaser to disclose the basis on which his offer was made (t6). 

1 1 70. Diacovery of documents : —The dissentient shareholders in a trans- 
feror company applied to the Court for an order that they were not bound to 
transfer their shares to the transferee company. The applicants alleged that the 
purchase price of the shares had been arrived at as the result of an under-valuation 
of the assets and applied for discovery of the documents relating to that matter 
which were or had been in the possession of the transferee company : Held that 
in the absence of special circumstances an order for discovery would not be made (17). 

1171. Valuation : — The onus is upon the dissentients and it is not discharged 

mcicly by showing that the offer was based upon an erroneous valuation of assets. 
An offer based on no valuation at all. bascul for instance on stock exchange dealings 

in the shares, might have been a very good offer (16). In valuing concerns of a 

type, where the assets ate over crores oi rupees, a difference in value of a few 
thousands or even a lac or two on one item, can hardly justify the Court in inter- 
fering, because another expeit might urge that on another item there was an over- 
valuation (16). 

One M. B. Co. Ltd. offered to acquire all the fully paid up ordinary shares of 
P. C. Ltd. and to allot for even hundred 5.S. ordinary share in P. 0 . Ltd. seven £1 

ordinary shares in the M. B. Co. This scheme was based on a value of 7s. each foi 

the ordinary shares of P. C. Ltd. being yd. above the market value of £5 each for the 
shares of the M. B. Co., the mean market quotation of which on the material date 
was £5 r y s. There were 1,116 shareholders of P. C. Ltd. and all accepted the offer 
except one who applied for an order that he was not bound to accept the offer : 
Held (0 that it was not established on the tacts that the scheme was unfair; (a) that 
it was right to lake the Slock FAchange values of the shatos at the* malciial time 
as the basis of the terms of the transfer, and therefore the application must be 
refused (18). 

1171 A. “Notice in the prescribed manner” The notice tq any dissen- 
tient shaieholder in pursuance of sub-s. (j) 01 sub s. (2) shall be given in the manner 
provided in s. 53 for the service of a document by a company on a member thereof— 
vide Rule 12 of the Companies (Central Government’s) General Rules and Forms, 

1 956— printed as Appendix B. 

Form - For the form of notice to dissentient shaieholders, pursuant to this 
section, see Foini No. 35 in Anncxure ‘A’, ibid. 

1172. Arrangement and amalgamation : — It has been held in England that 
upon a petition to sanction a scheme of arrangement under s. 155 of the English 
Art nl 1929 (corresponding to s. 395) the Ckrurt has power to deteimine the terms 
upon which the shares of shareholders, who have dissented from the scheme ap- 
proved bv the majority, shall be acquired, notwithstanding that since the original 
offer made the scheme has been superseded b> a later amalgamation which has 
absorbed the liansferee company, and the fact that the petitioners cannot offer to 


(15) Hoare 8c Co. [1934] 150 L.T. 374. 

(16) Government T. Board Ltd. v. Seervai (supra). 

(17) Press Caps Ltd. 1 19481 * A.K.R. 638— per Roxburgh J. 

(18) Press Caps Ltd. [1949] * A>E.R. 1013 (C.A.). 
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the dissentients the original shares accepted by the majority makes no difference to 
the jurisdiction of the Couit which is only bound to decide whether the terms 
offered are adequate and reasonable* and it not, to substitute such other terms of 
purchase as in its discretion are fair and just (19). 

For meaning of amalgamation see notes to s. 394. 

1173* Costs : — In a petition under this section costs should follow the event 
in the normal course (so). 

For the cases relating to amalgamation and reconstruction, see notes to s. 493. 

396* Power of Central Government to provide for amalgamation 
of companies in national interest. — ( 1 ) Where the Central Govern- 
ment is satisfied that it is essential in the national interest 
that two or more companies should amalgamae, then, notwith- 
standing anything contained in sections 394 and 395 but subject 
to the provisions of this section, the Central Government may, 
by order notified in the Official Gazette, provide for the amal- 
gamation of those companies into a single company with such 
constitution: with such property, powers, rights, interests, 
authorities and privileges: and with such liabilities, duties, and 
obligations; as may be specified in the order. 

( 2 ) The order aforesaid may contain such consequential, 
incidental and supplemental provisions as may, in the opinion of 
the Central Government, be necessary to give effect to the amal- 
gamation. 

( 3 ) Kvery member or creditor (including a debenture hold- 
er) of each of the companies before the amalgamation shall have, 
as nearly as may be, the same interest in or rights against the 
company resulting from the amalgamation as he had in the com- 
pany of which he was originally a member or creditor; and to 
the extent to which the interest or rights of such member or 
creditor in or against the company resulting from the amal- 
gamation arc less than his interest in or rights against the 
original company, he sha’l be entitled to compensation which 
shall be assessed by such authority as may be prescribed. 

The compensation so assessed shall be paid to the member 
or creditor concerned by the company resulting from the amal- 
gamation. 

( 4 ) No order shall be made under this section, unless — 

(a) a copy of the proposed order has been sent in draft 

to each of the companies concerned; and 


On) Castncr-Kcllncr Alkali Co. [1936] * Cli. H49- 
(so) C.ovrnment T. Board lid. v. Seervai (Mipia). 
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(b) The Central Government has considered, and 
made such modifications, if any, in -the draft order as may 
seem to it desirable in the light of any suggestions and ob- 
jections which may be received by it from any such com- 
pany within such period as the Central Government may 
fix in that behalf, not being less than two months from the 
date on which the copy aforesaid is received by that com- 
pany, or from any class of shareholders therein, or from 
any creditors or any class of creditors thereof. 

(5) Copies of every order made under this section shall, 
as soon as may be after it has been made, be laid before both 
Houses of Parliament. 

This is a new provision and it is intended to provide, at the instance of the 
Government, for the amalgamation oi two or more companies in the national in- 
terest. Occasionally cases arise where such an amalgamation in the national interest 
is clearly a necessity. The observance of the usual procedure prescribed by tlic 
existing Act in such cases will lead to piolongcd delays which will he detrimental 
to the national interest. It has been made dear that an) order made by the 
Government should provide for the old shat e-holders, and the old debcnture-holdeis 
and other creditors, having the same interest in the company resulting from the 
amalgamation as they had in the oiiginal companies. An) order made by the 
Government undti this section will be laid on the table of the Houses of Parliament 
and will therefore be subject to the Parliamentary sciutiny — Notes on Clauses. 


CHAPTER VI 

PREVENTION OF OPPRESSION AND MISMANAGEMENT 
A. Powers of Caurt 

397. Application to Court for relief in cases of oppres- 
sion. — (I) Any members of a company who complain that the 
affairs of the company are being conducted in a manner oppres- 
sive to any member or members (including any one or more of 
themselves) may apply to the Court for an order under this 
section, provided such members have a right so to apply in virtue 
of section 399. 

(2) If, on any application under sub-section (J), the 
Court is of opinion — 

(a) thai the company’s affairs are being conducted in a 
manner oppressive to any member or members; and 

(b) that to wind up the company would unfairly pre- 
judice such member or members, but that otherwise the 
facts would justify the making of a winding-up order on 
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the ground that it was just and equitable that the company- 
should be wound up; 

the Court may, with a view to bringing to an end the matters 
complained of, make such order as it thinks fit 

SS« 397 10 4^9 deal with the prevention of oppression by, and the mismanagement 
of companies (vide J.C.R., para 146). 

SS. 397 to 407 are intended to reproduce wit!) some changes the provisions of 
ss. 153C and 153D of the previous Act which were added by Act LII of 1951. See 
paras 198— *0* and redrafts of ss. 153C and 153D at pages 4x6 to 430 of the 
C. L. C. R .— Notes on Clauses , 

S. 397 deals with the case of oppression on any member or members of the com- 
pany. Compare s. 210 of the English Act of 1948 and ci. (b) of s. 153C (1) of the 
previous Act -~Notes on Clauses . 

1174* Application The corresponding section (s. 153C) of the old Act ap- 
plied to a stage before the order for winding-up was passed by the Court and had 
no operation to a case where an order for winding-up had been passed long before 
(ai). If the company or any of its members satisfied the Court that the company 
could be continued without the conduct of its business being subject to the com- 
plaint of its being oppressive to some part of the members* the Court would not 
have found it just and equitable to order the winding-up of the company (si). 

As to an application under ss. 397 and 398 see notes to s. 399. 

1175. Procedure : — Where the allegations in the petition in respect of the 
claim under s. no of the English Act of 1948 showed that there was acute conflict 
between the parties and the petition was grounded on an allegation that the affairs 
of the company required investigation, the petitioners were justified in supporting 
tire statutory affidavit by exhibiting the documents and filing the affidavit of the ex- 
secretary. Therefore the costs of those items should be allowed (a*). 

1175A. Scope : — Before taking action under s. 397 the Court must be satis- 
fied that circumstances exist on which an order for winding up can be made under 
s, 433. The true scope of s. 153C of the previous Act was that whereas prior to its 
enactment the Court had no option but to pass an order for winding up when the 
conditions mentioned in s. 162 of the old Act were satisfied, it could now, in 
exercise of the powers conferred by s. 153C make an order for its management by 
the Court with a view to its being ultimately salvaged. Where therefore the facts 
proved did not make out a case for winding up under s. 162 of the old Act, no 
order could be passed under s. 153C thereof (23). 

The words ‘‘just and equitable” in s. 162 (vi) of the old Act [s. 433 (f) of the 
present Act] are not to be construed ejusdrm generis with the matters mentioned in 
els. (i) to (v'l of that section, and therefore, whether mismanagement of the directors 
is a ground for a winding up order under s. 162 (vi) of the old Act becomes a 
question to be decided on the facts of each case. Where nothing more is establish- 
ed than that the ditec tors have misappiopriated the funds of the company, an 
order for winding up would not be ‘'just and equitable”, because if it i9 a sound 
concern, such an order must operate harshly on the rights of the shareholders. 
But if, in addition to such misconduct circumstances exist which render it desirable 
in the interests of the shareholders that the company should be wound up, there is 
nothing in s. 162 (vi) [now s. 433 (f)] which bars the jurisdiction of the Court to 

(21) Md. Abdulla v. Gopala [1952] Tr.— Codi. 243. 

(22) S. A. Hawken Ltd. [195°] 2 A.E.R. 408. 

(23) Rajahmundry E. Supply Corpn. t/. Nageshwara [195b] S. C. *13. 
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make such an order ($3). In the circumstances of the last cited case, it was held 
by the Supreme Court that the Court had power to direct winding-up of the company. 

The law is that Courts will not, in general, intervene at the instance* of share- 
holders in matters of internal administration, and will not interfere with the 
management of a company by its directors so long as they are acting within their 

powers ; but this rule can by its very nature apply only when the company is a 

running concern. But when an application is presented to wind up a company, 
its very object is to put an end to its existence and for that purpose to terminate 
its management and to vest it in the Court. Where accordingly a case has been 

made out for an order for winding up under s. 162 of the old Act (now s. 433) 

the appointment of administrators under s. 153C (now the present section) cannot 
be attacked on the ground that it is an interference with the internal management 
of the affairs of the company. If a liquidator can be appointed to manage the 
affairs of a company when an order for winding up was made under s, 162, an 
administrator could be appointed to manage its affairs when action was taken under 
s. J53C of the old Act (23). 

1176. Order regulating conduct of company's affairs : — The prayer in the 
petition asked : (1) that an order might be made for regulating the conduct of the 
company’s affairs in future ; (it) or that suth other order, whether directing in- 
vestigation into the company's affairs or otherwise might be made as in the pre- 
mises should be just : held , from the prayer it was impossible to know what the 
petitioner wanted. A petitioner seeking relief under s. 210 (of the Knglish Act of 
1948) ought to state in the prayer in clear terms the general nature of the relief 
sought whether it he by the appointment of a director 01 of some other kind. The 
prayer need not contain as much detail as the Court would require 011 the drawing 
up of the order or in a draft minute. It must however contain enough to leave no 
doubt what the petitioner desires the Court to do (24). 

1177. Appeal : — An order passed by a single Judge of a High Court appoint 
ing an intcrin Receiver under s. 153C of the old Act (corresponding to the piescnt 
section) read with Or. 40, r. 1 C. P. Code pending the final disposal of an appli- 
cation under s. 153C of the old Act was not open to an appeal undei s. 202 of the 
Act (corresponding to s. 483 of the present Act) Since relief undei s. 153C was 
an alternative relief in place oi the winding-up of the company, it could not be 
said that the order was made in the matter of winding up of a company (25). Though 
such an order is appealable under s. 104 read with Or. 41, r. 1 G. P. C. the pro- 
visions of which are applicable to High Courts, it does not mean that the right 
of appeal is exercisable independently of the Lettcis Patent. Such an orders being 
not a judgment within the meaning of the Let lets patent is not appealable (25). 

398. Application to Court for relief in case* of mismangement. — 

— (1) Any members of a company who complain — 

(a) that the affairs of the company are being con- 
ducted in a manner prejudicial to the interests of the com- 
pany; or 

(ft) that a material change (not being a change 
brought about by, or in the interests of, any creditors in- 
cluding debenture holders, or any class of shareholders, of 


[24) Re Antigen Laboratories Ltd. [1951] 1 A.E.R. no. 
*25) Vishnu Pratap v. Rcvati Devi [1953] A. 647. 
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the company) has taken place in the management or control 
of the company, whether by an alteration in its Board of 
directors, or of its managing agent or secretaries and 
treasurers, or in the constitution or^control of the firm or 
body corporate acting as its managing agent or secretaries 
and treasurers, or in the ownership of the company’s shares, 
or if it has no share capital, in its membership, or in any 
other manner whatsoever, and that by reason of such 
change, it is likely that the affairs of the company will be 
conducted in a manner prejudicial to the interests of the 
company; 

may apply to the Court for an order under this section, provided 
such members have a right so to apply in virtue of section 399, 
(2) If, on any application under sub-section (]), the Court 
is of opinion that the affairs of the company are being conducted 
as aforesaid or that by reason of any material change as afore- 
said in the management or control of the company, it is likely 
that the affairs of the company will be conducted as aforesaid, 
the Court may, with a view to bringing to an end or preventing 
the matters complained of or apprehended, make such order as 
it thinks fit. 

This scciion deals with the case where the management is conducted prejudicial- 

l\ to the mieiests of the company, and is based upon cl (a) of s 153C (i) of the 

previous Act Notes on (lames 

1177 V Whtie a shau holder alleges that the managing diicctor has perpetrated 

a fia ud on the company in collusion with the auction purchaser in selling the 

(ompanv’s piopcitv at an unconsc lousahlv low puce, he has a specific remedy under 
this section (2O) 

399. Right to apply under sections 397 and 398. — ( 1 ) The fol- 
lowing members of a company shall have the right to apply under 
section 397 or 398: — 

(a) in the case of a company having a share capital, 
not less than one hundred members of the company or not 
less than one-lenth of the total number of its members, 
whichever is less, or any member or members holding not 
less than one-tenth of the issued share capital of the com- 
pany, provided that the applicant or applicants have paid 
all calls and other sums due on their shares; 

(ft) in the case of a company not having a share 
capital, not less than one-fifth of the total number of its 
members. 

(*6)"vaidyanatlia v Indian Bank pqr.r,] M. 486, [1945] M,WN, *89, 68 M.I .W. 330. 
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(2) For the purposes of sub-section (i), where any share 
or shares' are held by two or more persons jointly, they shall 
be counted only as one member. 

( 3 ) Where any members of a company are entitled to 
make an application in virtue of sub-section (1), any one or 
more of them having obtained the consent in writing of the rest, 
may make the application on behalf and for the benefit of all of 
them. 

( 4 ) The Central Government may, if in its opinion cir- 
cumstances exist which make it just and equitable so to do, 
authorise any member or members of the company to apply to 
the Court under section 397 or 398, notwithstanding that the 
requirements of clause (a) or clause (/?), as the case may be, of 
sub-section (1) are not fulfilled. 

(5) The Central Government may, before authorising any 
member or members as aforesaid, require such member or mem- 
bers to give security for such amount as the Central Govern- 
ment may deem reasonable, for the payment of any costs which 
the Court dealing with the application may order such member 
or members to pay to any other person or persons who are parties 
to the application. 

This section reproduces the effect sub-s. (3) of s. 153C of the previous Act. Sub- 
s. (a) reproduces the last portion of s. 153C (7) of the redraft at page 4*7 of the 
C. L. C. R. Sub-s. (4) provides for the Government conferring on any member or 
members, although the interest held by stub mcmbci or members is not sufficient 
to bring them within the scope of sub-s. (1) (a), the right to apply under s. 397 
or s. 398 — Notes on Clauses. 

This was originally cl. 369 of the Bill which has been altered by the Joint 
Committee with the following observation : “In clause 398 (now s. 399), the pro- 
vision in the existing Act [section 153C (3) (a) (i)] for 100 members of a company 
having a share capital, making an application under the clause, has been restored. 
In clause 401 (now s. 40a), new clauses (c) and (f) reproduce the provisions of the 
existing Act [section 153C (5) (e) and (f)] as in the opinion of the Committee, there 
is no sufficient justification tor omitting them (vide, J.C.R., para 146). 

1177 B* Petition : — The validity of a petition must be judged on the facts 
as they were at the time of its presentation. A petition which was valid when 
presented cannot, in the absence of a provision to that effect in the statute, cease 
to l>e maintainable by reason of events subsequent to its presentation (*7). Thus 
where the applicant under s. 153C of the previous Act(coi responding to the present 
section) had obtained the consent of not less than one- tenth in number of the 
members and had presented the application, the withdrawal of consent by some of 
those members subsequently could not affect cither the right of the applicant to 
proceed with the application or the jurisdiction of the Court to dispose of it on its 
merits (27)* 

(*7) Rajahmundry E. Supply Co. v. Nageshwara [1956] S.C. *13* 
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U7 B. S«b*«u (3)* * f Consent in writing” 1— ' The expression “consent in 
writing* * in corresponding s. 159c (3) of the old Act implied that the writing itself 
should indicate that the persons who had affixed their signatures had applied 
their minds to the question before them and had given their consent to a certain 
action being taken. If a person obtains another shareholder's signature on a blank 
piece of paper and wished to supplement it by an affidavit or an oral sworn statement 
of himself or his agent, the signature on the blank paper does not become consent 
in writing (s8). The law required that (he consent should be given in the form of 
a document which itself should prove the consent. No evidence either by way of 
affidavit or sworn statement can be given under s. 91, Evidence Act to prove the 
convent (*8) 

Under s. 153C of the old Act the obtaining of the consent was a condition prece- 
dent to the making oi the petition. A consent given subsequent to the filing of the 
petition was invalid (28) 

11 78 A* Sub<«s. (4). Application fot being authorised* Rule As to the 

contents and other requirements icgarding an application for being authorised under 
this sub section, see Rule 13 of the Companies (Central Government's) Geneial Rules 
and Forms, 1956— printed as Appendix B. 

400. Notiee to b« given to Central Government of applications 
under sections 397 and 398. — The Court shall give notice of every 
application made to it under section 397 or 398 to the Central 
Government, and shall take into consideration the represe- 
tions, if any, made to it by that Government before passing a 
final order under that section. 

Tins section pmwdes foi notice being guen lo Gen eminent ol cver\ application 
undei s 397 oi 3 q8 -Notes oti Clauses 


401. Right of Central Government to apply under sections 397 
and 398. — The Central Government may itself apply to the 
Court for an order under section 397 or 398. or cause an appli- 
cation to be made to the Court for such an order by any person 
authorised by it in this behalf. 

This section u senes the light conftircd on Got eminent by subs, (s) of s 
of the previous Act to make <tn application itself The right is howevei confined to 
cases tailing under s 343 of the piesent Ad Compaie s. 310(1) of the English 
Act of 1948 It ts not consideied desit able that the Government should have the 
right to apply 111 cases not falling within the scope of s. 343, having legard espcciallt 
to 399 (4) which gives powei to Government to authorise any member or members 
to make application under s. 397 or s. 398— Voles on Clauses. 

402. Powers of Court on application under section 397 or 398. — 

Without prejudice to the generality of the powers of the Court 
under section 397 or 398, any order under either section may 
provide for — 

(a) the regulation of the conduct of the company's 
affairs in future; 


(*8) Makban Lai v. Amrit Banaspati Co [1953] A. 3*6, [195*] A.L.I. 740. 
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(6) the purchase of the shares or interests of any 
members of the company by other members thereof or by 
the company; 

(c) in the case of a purchase of its shares by the com- 
pany as aforesaid, the consequent reduction of its share 
capital ; 

( d ) the termination, setting aside or modification of 
any agreement, howsoever arrived at, between the company 
on the one hand, and any of the following persons, on the 
other, namely: — 

(i) the managing director, 

(«) any other director, 

(m) the managing agent, 

(iv) the secretaries and treasurers, and 
( 7 ') the manager, 

upon such terms and conditions as may, in the opinion 
of the Court, be just and equitable in all the circumstances 
of the case ; 

(c) the termination, setting aside or modification of 
any agreement between the company and any person not 
referred to in clause ((f), provided that no such agreement 
shall be terminated, set aside or modified except after due 
notice to the party concerned and provided further that no 
such agreement shall be modified except after obtaining the 
consent of the party concerned; 

(f) the setting aside of any transfer, delivery of goods, 
payment, execution or other act relating to property made 
or done by or against the company within three months be- 
fore the date of the application under section 39 7 or 398, 
which would, if made or done by or against an individual, 
be deemed in his insolvency to be a fraudulent preference ; 

(g) any other matter for which in the opinion of the 
Court it is just and equitable that provision should be made. 

Sec sub-s. (5) of <5 153C of the previous Act. Cls. (c) and (f) of sub-s. (5) of 
that section were much loo geneial and comprehensive and it does noi seem to be 
necessary to confer those powers specifically on the Court-Notes on Clauses . 


403. Interim order by Court. — Pendnig the making by it of 
a final order under section 397 or 398, as the case may be, the 
Court may, on the application of any party to the proceeding, 
make any interim order which it thinks fit for regulating the 
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conduct of the company’s affairs, upon such terms and conditions 
as appear to it to be just and equitable. 

This is a new provision, and it gives powet to the Court to pass an interim 
order—, Notes on Clauses 

404. Effect of alteration of memorandum or articles of company 
by order tinder section 397 or 398. —-(2) Where an order under 
section 397 or 398 makes any alteration in the memorandum or 
articles of a company, then, notwithstanding any other provision 
of this Act, the company shall not have power, except to the 
extent, if any, permitted in the order, to make without the leave 
of the Court, any alteration whatsoever which is inconsistent 
with the order, either in the memorandum or in the articles. 

( 2 ) Subject to the provisions of sub-section (I), the altera- 
tions made by the order shall, in all respects, have the same effect 
as if they had been duly made by the company in accordance 
with the provisions of this Act; and the said provisions shall 
apply accordingly to the memorandum or articles as so altered. 

(3) A certified copy of every order altering, or giving leave 
to alter, a company’s memorandum or articles, shall within fifteen 
days after the making thereof, be filed by the company with the 
Registrar who shall register the same. 

( 4 ) If default is made in complying with the provisions of 
sub-section (3), the company, and every officer of the company 
who is in default, shall be punishable with fine which may extend 
to five thousand rupees. 

This section is based on subs (6) ot s 153C of the pievious Act— Notes on 
( laust s 

405. Addition of respondents to application under section 397 or 
398. — If the managing director or any other director, the manag- 
ing agent, secretaries and treasurers or the manager, of a com- 
pany, or any other person, who has not been impleaded as a 
respondent to any application under section 397 or 398 applies 
to be added as a respondent thereto, the Court shall, if it is 
satisfied that there is sufficient cause for doing so, direct that he 
may be added as a respondent accordingly. 

This section deals with a minor mattex of proceduie, and corresponds to sub-* 
(q) of s 153C of the previous Act - Notes on Clause > 

408, Application of sections 539 to 544 to proceedings under sec- 
tions 397 and 396. —In relation to an application under section 
397 or 398, sections 539 to 544, both inclusive, shall apply in the 
form set forth in Schedule XI. 
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Ihih section is based on sub-s. (10) of s. 153c of the previous Act— Notes an 
Clauses . 

This was originally d. 376 of the Bill which has been altered by the Joint Com* 
mittec with the following observation : 4 'Clause 405 (now s. 406) provides for the 

application of clauses 53b to 541 of the Bill (now ss. 539 and 544) in relation to 
complaints preferred under clause 396 and 397 (now ss. 397 and 398). It is con* 
sidered desirable to set out the exact form in which the clauses in question are to 
apply in a Schedule. This is done by new Schedule XI of the Bill as amended by 
the Committee** (vide J.C.R., para 146). 

407. Consequences of termination or modification of certain agree- 
menu. — ~( 7 ) Where an order of a Court made under section 397 
or 398 terminates, sets aside, or modifies an agreement such as 
is referred to in clause (d) or (c) of section 402, — 

(a) the order shall not give rise to any claim whatever 
against the company by any person for damages or for com- 
pensation for loss of office or in any other respect, either in 
pursuance of the agreement or otherwise; 

(/>) no managing or other director, managing agent, 
secretaries and treasurers, or manager whose agreement is 
so terminated or set aside and no person who, at the date of 
the order terminating or setting aside the agreement was, 
or subsequently becomes, an associate of such managing 
agent or secretaries and treasurers shall, for a period of 
five years from the date of the order terminating the agree- 
ment, without the leave of the Court, be appointed, or act, 
as the managing or other director, managing agent, secre- 
taries and treasurers, or manager of the company. 

(2) (a) Any person who knowingly acts as a managing or 
other director, managing agent, secretaries and treasurers, or 
manager of a company in contravention of clause (b) of sub- 
section (7); 

(/;) where the person so acting as managing agent or as 
secretaries and treasurers is a firm or body corporate, every 
partner in the firm, or every director of the body corporate who 
is knowingly a party to such contravention; and 

(c) every other director or every director, as the case may 
be, of the company, who is knowingly a party to such contraven- 
tion; 

shall he punishable with imprisonment for a term which 
may extend to one year, or with fine which may extend to five 
thousand rupees, or with both. 

(3) No Court shall grant leave under clause (b) of sub- 
section (7) unless notice of the intention to apply for leave has 
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l>een served on the Central Government and that Government 
has been given an opportunity of being heard in the matter. 

This section tonesponds to s. 153D of the previous Art. The disability imposed 
on the associate of a managing agent by this section will extend both to a person 
who is an associate on the date ol the making oi the order and to a person who is 
an associate at any subsequent time during the disqualifying period — Note* an 
Clauses 


B. Powers of Central Government 
408. Power* of Government to prevent oppression or mismanage* 
meat. — (/) Notwithstanding anything contained in this Act, 
the Central Government may appoint not more than two persons, 
being members of the company, to hold office as directors thereof 
for such period, not exceeding three years on any one occasion, 
as it may think fit, if the Central Government, on the application 
of not less than two hundred members of the company or of 
members of the company holding not less than one-tenth of the 
total voting power therein, is satisfied, after such inquiry as it 
deems fit to make, that it is necessary to make the appointment 
or appointments in order to prevent the affairs of the company 
being conducted either in a manner which is oppressive to any 
members of the company or in a manner which is prejudicial to 
the interests of the company : 

Provided that in lieu of passing an order as aforesaid, the 
Central Government may, if the company has not availed itself 
of the option given to it under section 26 5, direct the company 
to amend its articles in the manner provided in that section and 
make fresh appointments of directors in pursuance of the articles 
as so amended, within such time as may be specified in that behalf 
by the Central Government. 

(2) In case the Central Government passes an order under 
the proviso to sub-section ( 1 ), it may, if it thinks fit, direct that 
until new directors are appointed in pursuance of the order afore- 
said, not more than two members of the company specified by the 
Central Government shall hold office as additional directors of 
the company. 

(.?) Kor the purpose of reckoning two-thirds or any other 
proportion of the total number of directors of the company, any 
director or directors appointed by the Central Government under 
sub-section ( 1 ) or (2) shall not he taken into account. 

This new section has been introduced by the Joint Committee with the following 
observation : “The Committee arc of the opinion that the Central Government 
should be vested with power to prevent mismanagement or oppression by nominating 
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one or two Qiemben of the company to hold office at directors for a period not ex- 
ceeding thro* year*” (vide J.C.R., para 146). 

In this lection the Proviso to sub-s. (t) .and the sub-ss. (*) and <$) have been 
added by the j,ok Sabha. 

401. Power of Central Govemnant to prevent change in Board 
of director* likely to affect company prejudicially. — Where a 
complaint is made to the Central Government by the managing 
director or any other director, the managing agent, or the secre- 
taries and treasurers, of a company that as a result of a change 
which has taken place or is likely to take place in the ownership 
of any shares held in the company, a change in the Board of 
directors is likely to take place which (if allowed) would affect 
prejudicially the affairs of the company, the Central Govern- 
ment may, if satisfied, after such inquiry as it thinks fit to make 
that it is just and proper so to do, by order, direct that no resolu- 
tion passed or action taken to effect a change in the Board of 
directors after the date of the complaint shall have effect unless 
confirmed by the Central Government; and any such order shall 
have effect notwithstanding anything to the contrary contained 
in any other provision of this Act or in the memorandum or 
articles of the company, or in any agreement with, or any reso- 
lution passed in general meeting by, or by the Board of directors 
of, the company. 

( 2 ) The Central Government shall have power when any 
such complaint is received by it, to make an interim order to the 
effect set out in sub-section ( 1 ), before making or completing 
the inquiry aforesaid. 

( 3 ) Nothing contained in sub-section ( 1 ) and ( 2 ) shall 
apply to a private company, unless it is a subsidiary of a public 
company. 

This section also has been inserted by the Joint Committee with the following 
observation : "New clause 408 (now s 409) merely reproduces in a permanent form 
rbe provisions of section 86J (*) of the existing Act. That section was included in 
Schedule XI of the Bill as introduced and could therefore have remained in force 
onlv for a period of three years” (vide J.C R., para 146). 


CHAPTER VII 

CONSTITUTION AND POWERS OF ADVISORY COMMISSION 

410. Appointment of Advisory Commission. — For the purpose 
of advising the Central Government on the matter referred to 
in clause (a) of section 411. on the applications referred to in 
clause (ft) of that section and on such other matters as the Cen- 
tral Government may think fit, the Central Government shall*— 
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(«) constitute a Commission (hereinafter called the 
u Advisory Commission") consisting of not more than five 
persons with suitable qualificatipns ; and 

(b) appoint one of those persons to be the Chairman of 
the Commission, 

The new sections 410 to 415 have been insetted by the Joint Committee with 
the following observations : “1 he Indian Companies (Amendment) Act of 1951 

(Act I.II of 1951) provides for the setting up of a Commission of not more than three 
persons to advise the Government in regard to the exercise of the powers conferred 
on them by that Act. It was represented to the Committee that the tune has now 
come for the replacement of this Commission b> a statutory body to which most of 
the powers conferred on the Central Government by the Bill could be assigned. 
Although this view has the support of the Company law Committee, the Joint 
Committee consider that much the preferable course will be to keep the provision 
in the Bill as introduced, that is. to continue the commission on an advisory basis. 
The Committee are of opinion that 1 expansibility for the due fulfilment of the 
functions assigned by the Bill to the Central Government should squarely be placed 
on the Government and that northing should l>e done to impair or obscure this 
responsibility. 

"Although the Joint Committee have thus retained the commission on an advisory 
basis, they think that it should be put on a permanent footing instead of its life 
being restricted to a period of three years as was proposed in the Bill (Schedule XI 
-Part VI. read with original clause 598). The Committee have, however, increased 
the maximum membership from 3 to 5. so as to enable Government to provide for 
the adequate representation of all the different interests concerned— see clause 409 
(now s. 410), sub-clause (a). At the same time, the Committee have also extended 
the scope of the Commission by providing that it should advise the Government on 
all matters which are referred to it instead of only on those falling within the scope 
of the 1951 Act— see clause 410 (now s. 411), sub-clause (b) [now sub-cl. (c)]. 
The other clauses in this Chapter reproduce in a much clearer form the pro- 
\isions of section *89 B of the existing Act" (vide J. C. R., para 147). 

411, Duties of Advisory Commission. — It shall be the duty of the 
Advisory Commission to inquire into and advise the Central 
Government — 

(a) before a notification is issued under section 324 
in respect of any description of industry or business, on the 
necessity for, and advisability of, issuing the notification; 

(b) on all applications made to the Central Govern- 
ment under section 259, 268, 269, 310, 311, 326, 328, 329, 
332, 343, 345, 346, 352, 408, or 409; and 

( c ) on all other matters which may be referred to the 
Commission by the Central Government. 

See notes to s. 410. 

In this section cl. (a) has been added by the Lok Sabha. 

412. Forms and procedure in oases referred to Advisory Com* 
mission. — (1) Every application made to the Central Govern- 
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ment under any of the sections referred to in clause ( b ) of sec- 
tion 411 shall be in such form as may l>e presented. 

(2) (o) Before any application is made by a company to 
the Central Government under any of the sections aforesaid, 
there shall be issued by or on behalf of the company a general 
notice to the members thereof, indicating the nature of the appli- 
cation proposed to be made. 

( b ) Such notice shall be published at least once in a news- 
paper in a principal language of the district in which the regis- 
tered office of the company is situate and circulating in that 
district, and at least once in English in an English newspaper 
circulating in that district. 

(c) Copies of the notices, together with a certificate by the 
company as to the due publication thereof, shall be attached to 
the application. 

( d ) Nothing in clause (a), (b) or (c) shall apply to a 
private company which is not the managing agent of a public 
company. 

See notes to s 410. 


413. Power* of Advisory Commission. — For the purpose of 
making any inquiry under section 411, the Advisory Commis- 
sion may — 

(a) require the production before it of any books or 
other documents in the possession, custody or control of the 
company and relating to any matter under inquiry ; 

(b) call for any further information or explanation, 
if the Commission is of opinion that such information or 
explanation is necessary in order that the books or other 
documents produced before it may afford full particulars 
of the matter to which they purport to relate; 

(c) with such assistants as it thinks necessary, inspect 
any books or other documents so produced and make copies 
thereof or take extracts therefrom; 

(d) require any managing director or any other direc- 
tor, managing agent, secretaries and treasurers, manager or 
other officer of the company, or any shareholder or any other 
person who, in the opinion of the Commission, is likely to 
furnish information with respect to the affiairs of the com- 
pany relating to any matter under inquiry, to appear before 
it and examine such person on oath or require him to furnish 
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such information as may be required; and administer an 
oath accordingly to the person for the purpose. 

$ee notes to 410. 

414. Penalties. — If any person refuses or neglects to produce 
any book or other document in his possession or custody which 
he is required to produce under section 413 or to answer any 
question put to him relating to any matter under inquiry, he shall 
l>e punishable with imprisonment for a term which may extend 
to two years and shall also he liable to fine. 

Sec notes to s 410 

415. Immunity for action taken in good faith. — No suit or 
other legal proceeding shall lie against the Commission or the 
Chairman or any member thereof or against the Central Govern- 
ment, in respect of anything which is in good faith done or 
intended to he done in pursuance of this Chapter, or of the pro- 
visions referred to in section 411, or of any rules or orders made 
thereunder. 

See notes to t> 410. 


CHAPTER VIII 

MISCELLANEOUS PROVISIONS 
Contracts where company is undisclosed principal 
416. Contracts by agents of company in which company is un- 
disclosed principal. — (1) Every person, being the managing agent, 
secretaries and treasurers, manager or other agent of a public 
company or of a private company which is a subsidiary of a 
public company, who enters into a contract for or on behalf of 
the company in which contract the company is an undisclosed 
principal shall, at the time of entering into the contract, make a 
memorandum in writing of the terms of the contract, and specify 
therein the person with whom it is entered into. 

(2) Every such person who enters into a contract as 
aforesaid shall forthwith deliver the memorandum to the com- 
pany and send copies thereof to each of the directors ; and such 
memorandum shall lie filed in the office of the company and 
laid before the Board of directors at its next meeting. 

(.?) If default is made in complying with the requirements 
of this section,— 

(a) the contract shall, at the option of the company, be 
voidable as against the company; and 
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(p) the person who enters into the contract, or every 
officer of the company who is in default, as the case may 
be, shall be punishable with fine which may extend to two 
hundred rupees. 

Sections 416 to 4*4 (original clauses 378 to 388) deal with certain miscellaneous 
matters relating to contracts by agents of the company* employees' securities and 
provident funds etc ( vide JC R, para 148) 

Section 416 is based on s <)iD of the previous Act and the recommendation of 
(lie C L ( af page 293 of their Report It is considered impracticable to require that 
the next meeting of the directors should be held withm a period of not moic than 
one month from the dale of the contract Copies ol the contract are requited to be 
sent to the dircctovs and it is regarded that 111 this view of this provision* it would 
be sufhuent it the sub)ect is considered m the ordinary course at the next meeting 
of the duectois By virtue of s <85 meetings of the directors have to be held at 
least once m ever} three months- Notes on Clauses 

Original clause 379 of the Bill has been placed as s 1 u (now s 113) that is a 
more appropriate plate for the provision in the view of the Committee Original 
clause 380 has been omitted as unnecessary in view of 5 a 18 (now s 219) The 
other clauses have been reproduced with ceiLain nunoi amendments (vide JCR 
para 148) 


Employees' securities ami provident funds 
417. employees’ securities to be deposited in Scheduled Bank. — 

(i) All moneys or securities deposited with a company by its 
employees in pursuance of their contracts of service with the 
company shall be kept or deposited by the company in a special 
account to be opened by the company for the purpose in a Sche- 
duled Bank. 

( 2) No portion of such moneys or securities shall be utilised 
by the company except for the purposes agreed to in the contracts 
of service. 

( 3 ) A receipt foi moneys deposited with a company by its 
employee shall not be deemed to be a security within the meaning 
of this section; and the moneys themselves shall accordingly be 
deposited with a Scheduled Bank as provided in sub-section (f ) 

&S 417 to 420 correspond to subs (i) of s i8*B of the previous Act — Notes on 
( lauses 

1 184 • Employee** security money Uiulci this section the relation be 
tween the company and the employee is one of trustee and cestui que trust (29) 
The amount leceived bv the bank as st airily from its employees are held by the 
bank m tiust for the employees and (hey do not form part of the asstft of the bank 
divisible among its creditors (sq) Wheie the trust is complete, provision to pay 
ment of interest by the trustee would not make the trustee a debtor (29) Where a 
person has deposited money with a bank as sccuritv for the good behaviour of an 

(*9) Gopalaknshnan v T N & Q Bank [1939] M 337* [1939] 1 ML] 209. 183 
1C *03 
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employee, the money so deposited constitutes trust money in the hands of the 
bank and on the liquidation of the bank the depositor is entitled to priority over 
other creditors of the bank. Trust moneys are entirely outside the liquidation (50). 
Where promissory notes arc so deposited with a bank, it is impossible for the depo- 
sitor to trace the subsequent disposal of these notes. That is a matter which is 
within the special knowledge of the bank and the burden of proof with reference 
to that is on the bank. Hence if the bank does not produce its accounts in Court, 
it cannot be heard to say that there is no evidence as to what has become of these 
promissory notes (31). Where realization of assets of a bank subsequent to its 
liquidation are really only the previously existing assets present in the bank's strong 
rooms changed into diffcient forms, the charge in respect of uust moneys deposited 
with the hank extends also to these subsequent realizations of assets (31). Where 
the depositor of the aforesaid money serves a notice on a bank demanding return oi 
the money, there is no express revocation of the trust by the demand. On the 
contrary the demand is to be regarded as a demand for performance of the trust. 
The trust cannot be extinguished until the purpose of the trust has completely 
been fulfilled by the return of the trust propexty to the depositor subject to the 
lawful claims of the bank against that property (31). 

Where a company acting under this section deposits in a scheduled bank moneys 
deposited with it by its employees in pursuance of their contracts of service, asking 
the bank to earmark the same as employees' cash security, the fact that the bank 
receives and accepts the deposit with notice of the above mentioned fact would no* 
it has been held, make the bank a trustee in xespect of the moneys so as to entitle the 
company to claim preferential payment ovei the ordinary creditors of the bank on 
it going into liquidation (3a). 

As to what is trust money see the case noted below (33). 

bee notes to s. 5*9. 

418. Provisions applicable to provident funds of employees. — 

(1) Where a provident fund has been constituted by a company 
for its employees or any class of its employees, all moneys con- 
tributed to such fund (whether by the company or by the 
employees) or accruing by way of interest or otherwise to such 
fund, shall he either deposited in a Post Office Savings Bank 
account or invested in the securities mentioned or referred to 
in clauses (a) to ( e ) of section 20 of the Indian Trusts Act, 
1882 (TI. of 1882): 

Provided that where one-tenth part of the whole amount 
of the moneys belonging to such fund exceeds the maximum 
amount which may he deposited in a Post Office Savings Bank 
account under the rules regulating such deposits for the time 
being in force, the amount of such excess may be kept or depo- 
sited in a special account to be opened for the purpose in a 
Scheduled Bank. 

(30) Dlmhaw Sc Go. i>. Ml. Krishna Piyari [1941I O. 126. [1940] O.W.N. io*f, [1940] 

O.I..R. 691 relying on Gopalakrishna v. T. N. Sc Q, Bank, supra. 

<31) Ibid. 

(3*) Nagar Modem Bank v. T. N. See, Bank [1940] M. 178, [1939] M,W.N. 1068. 

<33) Rama Krishna v. Official Liquidator [1941] a M.L.J. 910. 
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(2) Notwithstanding anything to the contrary in the rules 
of any provident fund to which sub-section (1) applies or in 
any contract between a company and its employees, no employee 
shall be entitled to receive, in respect of such portion of the 
amount to his credit in such fund as is invested in accordance 
with the provisions of sub-section (/), interest at a rate exceed- 
ing the rate of interest yielded by such investment. 

(3) Nothing in sub-section (?) shall affect any rights of an 
employee under the rules of a provident fund to obtain advances 
from or to withdraw money standing to his credit in the fund, 
where the fund is a recognised provident fund within the mean- 
ing of clause (a) of section 58A of the Indian Income-tax Act, 
1922 (XI of 1922), or where the rules of the fund contain 
provisions corresponding to rules 4, 5, 6, 7, 8, and 9 of the Indian 
Income-tax (Provident Funds Relief) Rules. 

(4) Where a separate trust has been created by a company 
with respect to any provident fund referred to in sub-section 
(/), the company shall be bound to collect the contributions of 
the employees concerned and pay such contributions as well as 
its own contributions, if any, to the trustees: but in other res- 
pects, the obligaions laid on he company by this section shall 
devolve on the trustees and shall be discharged by them instead 
of by the company. 

Tins section coiicsponcls to sub ss (a), (t$) and (6) of s 482 B of the previous 
\U 


1185. Provident fund— if tru it money When the Alliance Bank of Simla 

Ltd went into voltintai) liquidation its employees who were memlxis of a piovi 
dent fund established b\ the bank fen dun benefit claimed pavnient in full of the 
amounts of the balances standing lo then ic spec list credits in the books of the bank 
in pnorit) to the uiistcuiccl cicchiois it was luld by Salidctson ( J and Richaid 
son | that no distinction could be diawn between these membtis’ subscriptions and 
the banks conn tbu turns and the u edits m respect of interest Both the subscrip- 
tions and the contributions being tiust montv. the employees were entitled to pno 
nty not only in respect of the coiitnbutions made by them but also m respect of 
the contributions made b\ the bank togethet vuth interest provided by the bank 
The amounts were the propeities of the employees m the possession and undei the 
control of the bank (*4) Where the amount of a piowdeni fund king in deposit 
m a bank to the ticdit of the company has not been invested in the authou/ed 
securities as piovided by this section, the company is guilty of bleach oi trust and 
the bank, with knowledge oi this, must be held to have participated in the breach 
of trust (415) Vice ChaVicellot Malms in ftten v observed All persons 

who obtain possession of tuisi funds with a knowledge that thur title is denied 
from a breach of trust will be compelled to restore such trust funds ” Where in a 

(34) Matpherson v Me Kechmc [10*4] C 818, a8 CW ( N 721, 84 I C if 
(aa) East Taniore ESC Employees Provident 1 und v OI Iravamdre N Q 
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r aprovident fund for Us employes, there was -a 'fiduciary relation 

' 4 li^;-^)eiioaA|^f^ .: 'trot member* of^.i^'.-fujid; the provident * fund deposit 

account 'thNUft* tritsi account, the cwwipany vm a Wtee and the members wore 
therefore entitled to rank as preferential creditor* (3?)v In the /lm ';]»&$& Aawe the 
cotppai^ had reserved to itself the right to utilize the fund for its own r pdaposes and 
agreed to pay interest in the meanwhile to each member. Whew one of the rales of 
a provident hmd of a company was that in case a member transferred: hip interest, 
in the fund during his service he was liable to forfeit the amount to the company; 
it wAs Mid that the rule offended against s. 12 of the Transfer of Property Act. 1883 
.and was void ($S). As to what is trust money see the under noted case (39). 

1 186 * Where it is a breach of trust * — Where the amount of the provident 
fund lying In deposit in a bank to the credit of the company has. not been invested 
in the authorized securities as provided in this section, the company is guilty of a 
breach of trust, and the bank with knowledge of this must be held to have parti- 
cipated in the breach of trust (40). The fact that a bank is given notice that money 
. deposited is trust . money does not however make the bank a trustee thereof (40). 
The legal consequences of such notice is only that the bank should not participate 
in a breach of trust by the trustee, because a banker who receives into his possession 
moneys of which his customer has, to his knowledge, become the owner in a fidu- 
ciary character, contracts his duty not to part with them, even at the mandate of 
his customer, for purposes which he knows are inconsistent with the customer's 
fiduciary character and duty (41). This section imposes on the company the obliga- 
tion to invest all provident fund moneys in securities mentioned in s. so of the 
Indian Trusts Act, 1882 and all such moneys belonging to the fund at the commence- 
ment of the Companies (Amendment) Ad, 1936 which were not so invested should be 
invested in^uch securities, by annual instalments not exceeding ten in number and 
► not less in amount than one tenth of the whole amount of such moneys. On the 
coming into force of that section, if the said moneys were not so invested as 
aforesaid, the obligation of the company was to invest a tenth of the said moneys in 
that year and in every siieccsding year in the authorized securities, and the balance 
of the moneys could be invested in any authorized bank or banks according to the rules 
of the institution. In so far as the company has not invested the said sum in any 
authorized security, the company is guilty of a breach of trust and a bank holding 
the money in deposit must be held to participate in that breach of trust and the bank 
can therefore be compelled to restore such trust fund, ♦>., in respect of so much of 
the provident fund as it is obligatory cm the company to invest in authorized secu- 
rities (4*). 

1187 * Where not : --Where a company had deposited its employee's security 
fund and provident fund in a bank prior to the coming into operation of the section 
and the deposit was renewed after that section came into force (i.e,, after the 15th 
January, 1937), it could not be said that the renewal constituted a breach of trust on 
the ground that the moneys were not invested in approved securities mentioned in 
s. *0 of the Indian Trusts Act, 188a as required by the section. So far as 
the amount of the security was concerned, there could be no breach of trust, because 
the bank was not a trustee in respect of the same, although the company might be a 

(37) Fazalbhai Mills Ltd. [1936] B. 206, 38 Bom. L.R. 54), 164 J.G. 328. But see 

Malvankar v. Credit Bank of India [1914! 16 Bom. L.R. 733, 27 1 . 0 . 343. 

(38) In re O’brien [1933] C, 701, 60 Cal. oafi, 37 C.W.N. 1050. 

(39) Rama Krishna v. Official Liquidator (1941] 2 M.L.J. 910. 

(40) Desikachari v. Pirric [1940] M. 184. [1930} M.W.N. 10O8. ' 

(41) East Tanjorc he. Fund v. O, L. Travancore N. & Q. Bank (supra) and Travail- 

core National & Q. Bank [1940] M. 178, 50 M.L/W, 944, [1939] M.W.N. lofifi. 

(4a) East Tanjore E. S. C. Employees’ Provident Fund v. O. L. Travancore N. & Q, 

Bank [1939] M.W.N, 1068. 
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trustee twfd the money be trust money in its hands. In regard to the provident fund 
deposit there could be a breach of trust only in respect of so much of it as was required 
to be invested in authorised securities, namely, the annual instalments for the year 
or years In question, and there could be no breach of trust in respect of the 
balance (£). 

419. Right of employee to see bank’s receipt for moneys or code 
cities referred to in section 417 or 418. —An empolyee shall be en- 
titled, on request made in this behalf to the company, or to the 
trustees referred to in sub-section (4) of section 418, as the case 
may be, to see the bank’s receipt for any money or security such 
as is referred to in sections 417 and 418. 

This lections corresponds to sub-s. ( 4 ) of s. 282 B of the previous Act. 

420. Penalty for contravention of sections 417, 418 and 419. — 

Any officer of a company, or any such trustee of a provident 
fund as is referred to in sub-section (4) of section 418 who, 
knowingly, contravenes, or authorises or permits the contraven- 
tion of, the provisions of section 417, 418 or 419, shall be punish- 
able with fine which may extend to five hundred rupees 

This section corresponds to sub-s. (5) of s. 282 B of the previous Act. 


Receivers and Managers 

421. Filing of accounts of receivers. — Kvery receiver of the 
property of a company who has been appointed under a power 
conferred by any instrument and who has taken possession, shall 
once in every half year while he remains in possession, and also 
on ceasing to act as receiver, file with the Registrar an abstract 
in the prescribed form of his receipts and payments during the 
period to which the abstract relates. 

SS. 421 to 424 correspond to s. 119 of the previous Act. The provisions appli- 
cable to receivers appointed in pursuance of an instrument have been extended to 
receivers appointed by a Court and also to managers appointed in pursuance of an 
instrument. There will be little difference in practice between their case and that 
of a receiver appointd in pursuance of an instrument. The English Act of 1948 
refers both to receivers and managers. Sec Part VI of the English Act and espe- 
cially s. 369 — Notes on Clauses . 

S. 421 corresponds to sub-s, (1) of s. 119 of the previous Act. See notes to 
s. 136 ante . 

422. Invoices, etc^ to refer to receiver where there is one — 

Where a receiver of the property of a company has been appo- 
inted, every invoice, order for goods,, or business letter issued by 

(Att) Trichinpoiy T. H. P. Fund v. O L. Travanroie National & Q. Sank [1939] 

M.W.N. 1069. 
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or on behalf of the company, or the receiver of the company, 
being a document on or in which the name of the company 
appears, shall contain a statement that a receiver has been 
appointed. 

This lection corresponds* to sub-s (a) of $. ng of the previous Act. See notes 
to g 4*1 

u 

423. Penalty for noo-oompiSMoe with sections 421 and 422.— 

If default is made in complying with the requirements of section 
421 or 422, the company, and every officer of the company who 
is in default, shall be punishable with fine which may extend to 
two hundred rupees. 

For the purposes of this section, the receiver shall be 
deemed to be an officer of the company. 

This section corresponds to subs (3) of s nq of the previous Act. See notes 
to s 4*1 


424. Application of sections 421 to 423 to receivers and managers 
appointed by Court and managers appointed in pursuance of an instru- 
ment. — The provisions of sections 421, 422 and 423 shall apply 
to the receiver of, or any person appointed to manage, the pro- 
perty of a company, appointed by a Court or to any person 
appointed to manage the property of a company under any 
powers contained in an instrument, in like manner as they apply 
to a receiver appointed under any powers contained in an 
instrument. 

This section is new See notes to s 4*1 

Form — F01 the form of receiver or manager’s abstract of receipts and pay 
ments pursuant to this section read with s 4*1, sec Form No. 36 m Annexure "A* 
of the Companies (Cential Government’s) General Rules and Forms, 1956— printed 
a s Appendix B 







